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IN   THE 


SIXTIETH   YEAR   OF  THE  REION   OF   GEORGE  IVL 


MEMORANDA. 

In  die  course  of  the  last  Vacation^  Sir  Robert  Gifard, 
Knight,  His  Miyesty^s  Solicitor-General^  was  promoted  to 
the  office  of  Attorney-General  to  His  Majesty :    And 

John  Singleton  Copley,  Esquire,  one  of  His  Migesty's 
Seijeants-at-Law,  having  resigned  the  office  of  Chief  Justice 
bf  ChiUer,  was  appointed  His  Majesty's  Solicitor-General, 
andorfiteffwards  knighted  accordingly* 

ipoXn  it.  a 


1819. 


tASM  IN  MICMAVLMAS  TBRM, 


SatnrdaVy 
Nov.  601. 


REGULA  GBNERALIS. 

It  is  ordered,  That  from  and  after  Thursday,  the  eleventh 
day  of  November  instant,  every  notice  for  justifying  bail  in  per- 
son shall  be  served  before  eleven  o'clock  in  the  forenoon  of 
die  day  on  which,  according  to  the  present  practice,  such  no- 
tice ought  to  be  served ;  except  where  an  order  of  the  Court 
for  further  time  shall  have  been  obtained,  in  which  case  it 
shall  be  sufficient  to  serve  the  notice  before  three  o'clock  in 
the  afternoon  of  the  day  on  which  such  order  shall  be 
granted ;  and  in  all  the  cases  aforesaid,  the  affidavit  of  ser- 
vice shall  specify  the  time  of  day  at  which  such  notice  shall 
have  been  served. 

By  the  COURT. 


Saturday, 
Nov.6. 

Tlieetaoign 
day  cannot  be 
considered  as  a 
day  within  the 
Term,  on  which 
an  application 
can  be  made  to 
enter  up  judg- 
ment on  an  old 
warrant  of  at- 
torney, on  an 
affidavit  stat- 
ing the  party 
to  t>e  alt?e  od 
that  day. 


Anonymous. 

Mb.  Serjt.  Pell  moved  to  enter  up  judgment  on  an  old 
warrant  of  attorney^  on  an  affidavit  which  stated  that  the 
defendant  was  alive  on  the  third  instant^  being  the  essoign  day 
of  this  Term. 

But  the  Court  referred  to  the  rule  laid  down  by  them  in 
the  last  Term  (a),  and  held,  that  as  it  was  necessary  for  the 
affidavit  to  state  that  the  defendant  was  alive  on  a  day  within 
the  Term  in  Mhich  the  motion  is  made,  the  essoign  day 
could  not  be  considered  as  being  within  the  Term  for  that 
purpose. 

The  learned  Serjeant  therefore  took  nothing  by  his  motion. 


mtmmamtymmm 


(a)  See  Hamley  y,  AUatUHf  ante,  toI.  iiL  p.  606. 


IN  THB  SnCTIXTH  TSAE  OF  MWO.  Ub 


Habpkk  and  Another,  Assignees  of  Fitzobrald,  a  Bank-     sataHi^y 

rupt,  V.  Abrahams.  Noy.  6tk, 

This  was  an  action  of  trover  for  a  ship.    At  the  trial  of  WherepUdntiff 

obtiioed  a  ver- 

the  cause  before  Lord  Chief  Justice  DallaSf  at  Wesimimier,  dict^rabjectto 
at  the  Sittings  after  the  last  Term,  the  plaintiffs  obtained  a  llad  tbe  ^bl* 
verdict  for  £X00,  subject  to  a  reference,  by  which  an  ar-  fojj^^jjjlwlj 
bitratorwas  directed  to  inquire  what  alteration  had  taken  award,  ■jTthy 
place  in  the  value  of  the  ship  since  the  time  of  the  converw  thatanoSer 
sion.    It  appeared  that  a  person,  by  the  name  of  St.Barbe,  Stated  in  Us 
had  been  duly  appointed  an  arbitrator  for  this  purpose,  and  ^^!!j^^ 
that  he  died  shortly  after  such  appointment,  without  making  wards  objected 
his  award  ;  that  it  was  agreed  between  the  parties,  that  bis  totion:— The 
partner,  Green,  should  be  appointed  in  his  stead,  but  that  ^terfe^^ 

when  he  was  about  to  make  his  award,  the  defendant's  at-  5*  ^^t^  ®X- 

the  arbitrator 

tomey  gave  him  notice  not  to  do  so,  and  objected  to  his  be*  had  the  effect 
ing  substituted  for  Si.  Barbe.    Under  these  circumstances,  cantenudas 
Mr.  Serjt.  Taddy  now  moved,  that  the  postea  might  be  de-  ^*3d***?be 
livered  to  the  plaintiff  for  ;f30CX),  or  that  the  name  of  Green  raedootontfae 
might  be  inserted  in  the  order  of  reference,  instead  of  Si,  connt  of  such 
Barbe.  ^^^ 


But,  Per  Cfimm.-^ Although  the  refusal  by  the  defendant's 
attorney  was  cotitrary  to  good  faith,  we  cannot  grant  this  ap- 
plication— such  an  one  has  never  been  made  before.  As  the 
Terdict  was  subject  to  a  reference,  the  death  of  the  arbitrator, 
without  having  made  his  award,  has  the  effect  of  opening  the 
cause^  and  it  may  be  re-tried.  It  is  quite  clear,  that  judg- 
ment cannot  be  entered  up,  or  execution  sued  out  on  the 
verdict  as  it  now  stands,  on  account  of  the  death  of  the  ar- 
bitrator. 

Refused. 


A    f 


4  CASES  IN   MICHAELMAS  TERM, 

1819.  Mr.  Serjt.  Taddy  afterwards  obtained  a  rule  wmi,  that  the 

Harper       T^^^^^   sliould     be    delivered    to    the    plaintiff   for  .£3000, 

^-  with  liberty  to  reduce  it,  and  enter  a  verdict  for  one  shil- 

ling,  which  was  afterwards  made 

Absolute. 


8atorday»  ToMLiNSON  and  Others  v.  Clark. 

Mov.  otiu 

If  a  defendaDt  The  plaintiffs,  who  are  attornies,  arrested  the  defendant  for 
anatiorneyfor  ^ces  due  to  them,  and  for  which  they  had  delivered  their  bill 
of*costs1)e  del  ^^  costs.     Mr.  Seijt.  Vaughan  now  moved  for  a  rule  wfrf, 

livered  to  him  tJ,at  the  defendant  might  be  discharged  out  of  custody  on 
without  being  .  ®  rr  ,     •       •  •  i  t 

sigDed :— He      entering  a  common  appearance,  on  an  amdavit  which  stated 

charged  out  of  ^^^  ^^  ^^'^  ^^  which  the  action  was  brought  was  not  signed 

custody  on  en-  accordinff  to  the  statute  2  Geo.  2.  c.  23.  s.  23,  made  per- 
tenng  a  com-  ©  /  r 

moo  appear-      petual  by  30  Geo.  2.  c.  IQ.  5.  75.(o).       He  therefore   sub- 

ance   as  the 

want' of  such     mitted  that  the  plaintiffs  were  not  justified  in  holding  the 

S?a*defence\o  defendant  to  bail. 

the  action  on 

producing  the 

bill  at  the  trial.       But,  TcT  Curiam. — ^This  is  matter  of  defence,  and  not  a 

subject  for  discharging  a  defendant  out  of  custody.      If  he 

give  the  bill  in  evidence  at  the  trial,  and  the  signature  of  the 

plaintiffs  be  not  attached  to  it,  they  must  consequently  be 

nonsuited. 

Rule  refused. 


(a)  By  which  it  is  enacted,  that ''  No  attorney  shall  commence  any  ac- 
tion or  suit  for  the  recoTery  of  feps,  at  law  or  in  equity,  until  the  expira- 
tion of  oue  month  after  the  delivery  of  his  bill  of  fees  to  the  party  to  be 
charged  therewith ;  which  bill  should  l>e  subscribed  with  the  proper 
faaad  of  such  attorney." 
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Sanderson  and  Another  v.  M'Cullom.  Nov^att 

This  was  an  action  of  assumpsit,  on  a  policy  of  insurance  A  policy  of  in- 
unden^ritten  by  the  defendant^  on  the  ship  f^enerable,  in  jpe-  effected  ou  a 
bruary,  1818 — ^in  which,  the  voyage  wa»  described  "  at  and  ^^P  ^^t^T^rim 
from  Liverpool  to  the  ship's  port  or  place  of  discharge  and  ca,  and  during 
loading  m  Africa  and  the  African  islands,  and  during  her  and  from  * 
stay  there,  and  at  and  from  thence,  back  to  Liverpool,  or  the  LTrerwwT  ¥dth 

first  port  or  place  of  dischurse  in  the  United  Kingdom ;  and  ^^^-^^y  to  pro- 
,:.,,  .,  ceed  to  and 

tliat  It  miglu  be  lawful  for  her  \n  that  voyage  to  proceed  and  stay  at  any 

sail  to,  and  touch  and  stay  at,  any  ports  or  places  whatso-  charge  and* 

ever  and  wheresoever,  as  above,  with  liberty  to  selU  barter,  loading  in  4/rf. 

'  '  ^  '  '  ca,  to  sell,  bar- 

and  exchange  goods,  and  load,  unload,  and  reload  goods,  at  tor,  and  ex- 

any  or  all  of  the  ports  and  places  she  might  call  at  and  pro-  and  load,  un-' 

ceed  to." — ^At  Uie  trial  of  the  cause  before  Lord  Chief  Justice  !®*1»  and  re 

load  goodSy  at 

Dallas,  at  Guildhall,  at  the  Sittings  after  the  last  Term,  it  all  or  any  of 
appeared  that  the  vessel  was  wrecked  during  her  homeward  might  call  at 
voyage,  and  that  in  the  body  of  the  policy  the  words,  "  iell,  Aftc^'^nle  exe*!.' 

barter,  and  exchange  soodsJ"  were  interlined,  with  the  assent  <-"^!on  of  the 
'  o    o        '  '  policy,  the  a*- 

of  some  of  the  underwriters ;  and  that  in  the  description  of  (^ured  inserted 

the  \^'ords  *' f  i'// 

the  risk  therein,  the  words  "  and  trade  "  were  also  interlined,  barter^  and  tx* 
after  those  of  "  during  her  stay ,"  and  that  a  copy  of  the  Sj^well^w  "he 
policy  was  made  when  the  goods  were  insured — but  no  proof  words  •*  and 

....  ,  lr»«/^"  after 

was  adduced  when  the  interlineations  took  place.  The  de-  those  of ''  dur* 
fendant,  however,  called  a  witness,  w!io  swore  that  Xhe  and  which  wera 
words  "and  trade**  were  not  inserted  ia  the  policy  when  he  bvs^veraJoVthc 

sismed  it,   althou«;h  he  had  before  put  his  signature  to  the  underwriters : 
.r  •        1-       ^  f  1      •  J  1  .!_      Hold,  that  tlia 

former  interJmeation.     It  was  aijio  ni  evidence^  that  another  alteration  wa» 

underwriter  declined  to  subscribe,  as  the  words  "  and  trade**  HHd^therefore 

bad  been  iulroduced.     For  the  defendant  it  was  insisted,  that  ^l^  "<^J.  **®»** 

the  policy 

against  an  tin* 
derwriter  who 
had  subscribed  his  initial:}  to  the  words  *'  «€//,  barter^  and  txchang^  gooda^**  hnt 
had  not  a&st* nted  to  ihe  insertion  of  the  words  '*  ami  iradef'  although  hi»  iLit.alt 
were  subKnbed  to  thtm. 
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1819.        diose  alterations  avoided  the  policy.    The  Jurj,  however, 
BAiiDEir        f^^uod  ^At  ^bere  was  a  liberty  to  trade,  independently  of  thos^ 
«•  words,  and  accordingly  found  a  verdict  for  the  plaintiffs. 

M  CVLLOM* 

Mr.  Serjt.  Lens  now  moved  for  a  rule  nisi,  that  this  ver- 
dict might  be  set  aside,  and  a  nonsuit  entered,  on  the  ground 
that  those  interlineations  had  vacated  the  policy.  He  sub- 
mitted, that  no  liberty  to  trade  was  given  by  the  policy  as  it 
originally  stood,  and  that  if  the  words  ^'  and  trade^  had  not 
been  subsequently  introduced,  the  policy  would  have  been 
con6ned  to  the  loading  and  unloading  of  the  ship,  whereas, 
by  the  latter  alteration,  it  extended  to  trading  also.  He 
contended,  that  if  either  of  the  alterations  were  material, 
and  made  without  tlie  consent  of  the  defendant,  the  policy 
would  be  destroyed  as  to  him ;  that  if  the  latter  alteration 
had  been  accidental,  there  would  have  been  a  material  dis- 
tinction, but  that  the  introduction  of  the  words  ^'  and  trade** 
alone  warranted  a  trading.  Although  the  defendant  had  sub- 
scribed his  signature  to  the  former  interlineation,  still  the  po- 
licy was  not  complete  as  to  him,  until  he  had  inserted  his 
initials,  to  shew  his  approbation  of  the  insertion  of  the  latter. 
He  cited  the  cases  of  Langhorn  v.  Cologan  (a),  and  Fnirlie 
v.  Christie  (£),  to  shew  that  a  material  alteration  in  a  policy, 
without  the  consent  of  the  underwriter,  vacates  the  policy 
as  to  him. 

Lord  Chief  Justice  Dallas. — ^Tbis  case  does  not  appear 
to  me  to  fall  within  the  rule,  where  it  has  been  decided  that 
a  material  alteration  avoids  a  policy.  After  the  interlinea- 
tions in  question  were  made,  the  underwriters  were  requested 
to  subscribe  to  them.  If  they  refused  to  do  so,  they  would 
still  be  liable  on  the  policy  as  it  originally  stood.  The  altera- 
tions here  stood  as  to  the  other  underwriters,  and  they  paid 
the  loss  without  hesitation ;  and  the  only  question  at  the  trial 


(tt)  4  T«MJtt.330.  (b)  Ante,  vol  i.  p.  111.    S.  C.  7  Taunt.  416. 
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waa,  whether  the  alteratioiis  were  made  without  the  aasent       int. 
of  the  defendant.    The  Jury  were  of  opinion,  that  the  vea-    ^  ^^^^L 
ael  had  liber^  to  trade  without  the  insertion  of  the  latter  •• 

words,  and  it  was  in  evidence,  that  it  was  usual,  under  a 
policy  of  dits  description,  to  trade  to  Africa  under  the  gene* 
ral  terms  previously  contained  in  it.  The  alteration,  there- 
fore, is  immaterial  with  respect  to  die  defendant,  as  he 
would  have  been  bound  without  it  Besides,  several  other 
undervmters  consented  to  it  without  any  hesitation — and 
therefore,  such  alteration  can  apply  only  to  those  who  were 
bound  by  subscribing  their  initials  after  the  latter  words  had 
been  introduced. 

Mr.  Justice  Park  concurred. 
Mr.  Justice  Burrouou  was  absent. 

Mr.  Justice  Richardson. — The  defendant  not  only  re* 
cognised,  but  adopted  one  of  the  interlineations,  by  putting 
bis  initials  to  the  policy  after  it  was  inserted.  The  original 
policy  expresses  on  the  face  of  it  a  contract  with  several  in- 
dividuals, as  underwriters ;  if,  therefore,  some  of  them  con- 
sent to  the  alteration  after  it  is  executed  by  them,  and  others 
refuse  to  do  so,  those  who  consent  make  the  altered  in- 
strument their  own,  but  those  who  do  not,  remain  liable  oa 
dieir  original  contract.  In  Langhorn  v.  Cologan,  the  plain- 
tiff declared  as  if  the  subject-matter  of  the  insurance  had 
been  added  and  adopted.  Here,  however,  it  has  been  con- 
tended, that  the  interlineation  of  the  words  ''  and  trade** 
have  avoided  the  policy  as  against  the  defendant,  and  those 
other  underwriters  who  have  not  consented  to  it ;  but  as  they 
have  not  subscribed  their  initials,  6r  assented  to  the  insertion 
of  those  words,  the  original  policy  stands  in  force  as  against 
diem,  as  they  had  an  election  to  adopt  such  interlineation 

cr  not 

Kule  refused. 
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Monday,  Barlow  and  Another  v.  Lcckie. 

Nov.Stb. 

A.^xRofunoT-  This  ^ras  an  action  of  assumpsit,  on  a  policy  of  insurance 
J9.  and  Co.  to    effected  by  the  plaintiffs  on  the  2d  oi  January,  1819>  on 

Br^^^amlbe.  "^°  '"  '^^'*'>  "^^  *®  ^'''P  ^'^/ir/er,  on  a  voyage  from  Bristol 

fore  the  vessel  to  Rouen,  and  underwritten  by  the  defendant  for  ^200.  The 
tailed  he  di.        ,    ,        .  .      ,  "^  ,       .  .        ,     . 

rected  his         declaration  contained  two  counts,  the  first  averring  the  in- 

^lito insorc"*  ^^^^^  ^^  ^^  i^  ^^^  plaintiffs,  and  the  other  in  one  Lewis 

her.  B.andCo.  Poupellier.     The  defendant  paid  the  premium  into  Court, 

the  goodsycaos-  on  the  count  for  money  had  and  received.     At  the  trial  of 

stirance  to  be*  ^^  cause  before  Lord  Chief  Justice  Dallas,  at  Guildhall,  at 

befnTignoM^  ***®  Sittings  after  the  last  Term,  the  following  facts  were  ad- 

of  the  former    mitted  : — That  Poupellier,  a  resident  at  Rouen,  ordered  the 

insurance  by      .         .  .  .     ,  •  .      » 

A,    Neither  of  iron  in  question  of  the  plaintiffs,  who  resided  at  Bristol,  and 

were  cancel.  ^^^  ^^^^  shipped  it  pn  his  account ;  that  before  the  sailing 
^ ff '  ?°rf  ^h^\  ^^  ^®  ^'"P  ^^^^  Rouen  to  bring  the  iron,  Poupellier  or- 
ivasvoidonthe  dered  an  insurance  to  be  made  on  it  for  the  voyage  in  ques- 
c^iment.  ^In"  ^^^"'  ^y  ^  letter  written  on  the  15th  September,  1818,  to 

an  action  Zwinser  and  Co,  his  agents   in  London,  who  accordingly 

against  an  un-  ^  .  °  '  *=>  "^ 

derwriter  by  caused  a  policy  to  be  effected  on  the  18th  of  that  month,  for 
the  policy  ef-     ^^^  purpose  of  covering  the  iron.  The  vessel  did  not  sail  from 

Heid^'^auh™*  ^^^^^  ^^  ^*'''>'  ^^  ^^'**  expected,  but,  in  January  J  8 19,  the 

vrere  entitled  to  iron  Was  put  on  board  by  the  plaintiffs,  at  Bristol,  on  ac- 

recover  A,*s  . 

agent  having      count  of  Poupellier,  and  they  not  being  aware  that  he  had 

biTeffected^   effected  his  own  insurance,  sent  instructions  to  their  broker 

and  that  the  to  effect  the  policy  on  which  the  present  action  was  broucht. 
Jnrv  were  ■         "^  •  ■  o 

^varranted  in  The  plaintiffs  having  afterwards  learnt  that  Poupellier  had 
bad  an  impHed  P^'eviously  insured  the  iron  himself,  directed  their  broker  to 
Mthority  so  to   apply  to  the  underwriters  to  cancel   the  policy  effected  for 

them,  and  get  a  return  of  the  premium  from  the  under- 
writers, which  was  not  done.  The  vessel  was  totally  lost  by 
wreck,  when  the  assured  called  on  the  underwriters  of  the 
first  policy  to  pay  the  loss,  which  they  refused  to  do,  on  the 
ground  that  the  contents  of  the  letter  of  order  had  not  been 


Bamlow 
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ccMDimniaited  to  them,  when  they  called  on  the  underwriten,  I8it« 
noder  the  policy  in  question,  for  a  total  loss.  For  the  de- 
fendant it  was  insisted,  that  the  plaiotifis  were  not  entitled  to 
recover,  as  they  effected  the  policy  without  any  orders,  or  ex- 
press or  implied  authority  from  Poupetlier,  who  alone  was 
interested  in  the  iron.  The  Jury,  however,  found  that 
there  was  an  implied  authority  for  them  to  do  so,  and  ac- 
cordingly found  a  verdict  for  the  plaintiffs* 

Mr.  Serjt.  Vaughan  now  moved  for  a  rule  nid^  thai  tUs 
verdict  might  be  set  aside,  and  a  new  trial  granted,  on  the 
above  objection,  and  distinguished  this  case  from  that  of 
Hagedorn  v.  OUvenon  (a) ;  as  there,  the  party  who  was  in- 
terested, adopted  the  act  of  the  person  who  made  the  in- 
surance, and  as  he  took  on  himself  to  insure  for  the  party 
interested,  he  would  have  been  liable  to  pay  the  premium  to 
the  underwriters,  whether  he  had  the  authority  of  such  party 
or  not,  as  the  latter  had  the  option  of  adopting  the  policy 
afterwards;  and  he  submitted,  that  if  no  loss  had  happened, 
die  plaintiffs  might  have  obtained  a  return  of  the  whole  of 
the  premium  from  the  underwriters  on  the  policy,  and  that 
the  assured  could  not  be  liable  to  pay  any  premium  thereon 
to  any  one. 

Lord  Chief  Justice  Dallas. — It  appealed  at  the  trial, 
that  the  policy  in  question  was  effected  by  the  plaintiff's 
clerk,  who  received  instructions  to  do  so  from  PoupelKer'B 
clerk,  and  I  left  it  to  the  Jury  to  determine  whether  the  lat- 
ter was  authorised  by  Poupellier  to  give  such  instructions. 
They  found  that  he  was ;  and  I  am  of  opinion  they  were  per- 
fectly right  in  so  finding.  The  only  question  is,  whether  the 
plaintiffs  had  an  express  or  implied  authority  from  Poupelfier 
fo  effect  the  policy.     It  is  true  there  was  no  express  autho- 


(«}  t  MauI.  ^  Stlw,  'Ui5. 
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barley  from  the  bankrupt,  through  concealed  and  indirecl 
means ;  that  it  was  not  necessary  for  the  bankrupt  himself  to 
be  privy  to  the  transaction,  or  concur  with  it,  so  as  to  make  it 
fraudulent  within  the  spirit  of  the  bankrupt  laws ;  and  he 
cited  the  case  of  Noble  v.  Adams  (a). 


But  the  Court  (6)  observed,  that  that  case  did  not  bear 
the  most  distant  analogy  to  the  present,  as  here  there  was  no 
evidence  whatever  of  a  fraudulent  transaction.  The  barley 
was  originally  sold  and  delivered  by  the  defendants  to  the 
bankrupt,  who  wished  an  extension  of  time  of  payment  be* 
yond  the  terms  agreed  on.  The  defendants  then  finding  they 
could  not  obtain  payment,  or  a  bill,  from  the  bankrupt,  em- 
ployed their  broker  to  repurchase,  and  there  can  be  no  pos- 
sible objection  to  their  endeavouring  to  gain  a  repossession 

of  tlieir  property  through  these  means. 

Rule  refused* 

(a)  3  Mnrth.  S66.    S.  C.  7  Taunt.  59. 
(6)  Absente,  Mr.  Justice  Burrou§^h, 


WedDesday* 
Nov.  lOUi. 


loanactiooon 
the  case,  for 
enticiDg  away 
the  plaiatiflPs 
aervantty  the 
measure  of  da* 
mages  is  not  to 
be  ascertamed 
at  the  actual 
loss  he  sustam- 
ed  at  the  time, 
but  for  the  in- 
jury done  him 
by  causing 
them  to  leave 
his  employ- 
ment. 


GuNTER  V,  AsTOR  and  Others. 

This  was  an  action  on  the  case,  brought  by  the  plaintiff,  a 
manufacturer  of  piano-fortes,  against  the  defendants,  for  hav* 
ing  enticed  away  his  workmen  from  his  manufactory,  to  go 
into  their  service.  The  declaration  charged  the  defendants 
with  conspiring  together  to  entice  away  his  servants.  At 
the  trial  of  the  cause  before  Lord  Chief  Justice  Dallas, 
at  Guildhall,  at  the  Sittings  after  the  last  Term,  it  was 
proved,  that  one  of  the  defendants  had  invited  the  plaintiff's 
servants  to  a  dinner,  where  he  proposed  taking  them  from 
tlie  plaintiff  at  advanced  wages,  and  induced  them  to  sign 


AiTom* 
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•n  q^reement  to  that  effect ;  that  the  gervanta  were  not  hired  1319. 
'hj  the  pkintiff  for  a  limited  or  constant  period,  but  worked  GD«na 
by  the  piece ;  and  that  they  afterwards  were  employed  by  the 
defendants.  It  was  also  proved,  that  the  plaintiff  realised 
about  jESOOper  annum  by  the  sale  of  his  instruments.  His 
Lordship  was  of  opinion  that  the  plaintiff  had  fully  made 
out  his  case,  and  left  it  to  the  Jury  to  ascertain  what  damages 
he  had  sustained  by  the  misconduct  of  the  defendants;  and 
they  found  a  verdict  for  him  for  £l600. 

Mr.  Serjt.  Lens  now  moved  for  a  new  trial,  on  the  ground 
that  the  damages  were  excessive,  as  the  Jury  had  indiscrimi- 
nately given  the  plaintiff  the  value  of  two  years  profit  arising 
to  him  from  the  sale  of  his  instruments.  He  submitted^ 
that  as  the  men  worked  by  the  piece,  each  of  them  was  jus- 
tified in  leaving  the  plaintiff  when  he  had  completed  the 
work  he  had  in  hand ;  and  that,  in  point  of  fact,  the  plaintiff 
could  only  be  entitled  to  recover  damages  for  the  half-day 
that  his  workmen  accepted  the  defendants'  invitation.  If 
they  had  not  met  on  that  day,  this  actiop  could  not  be  sup- 
ported, as  the  defendants  could  not  be  deemed  responsible  for 
employing  the  plaintiff's  servants,  when  they  were  empowered 
to  quit  his  service  on  the  completion  of  their  work  in  hand. 
Although  the  declaration  has  charged  the  defendants  with 
conspiring  together  to  entice  away  the  plaintiff's  servants,  still 
there  was  no  evidence  of  such  conspiracy,  and  it  could  there- 
fore only  have  been  inserted  in  order  to  fiirnish  matter  of 
aggravation.  In  point  of  fact,  therefore,  this  is  merely  an 
action  on. the  case,  for  enticing  away  the  plaintiff's  servants; 
and  in  Skinner  v.  Gunton  (a),  which  was  an  action  on  the 
case  agamst  three  defendants,  for  a  conspiracy  in  procuring 
the  plaintiff  to  be  maliciously  held  to  bail,  the  Court  held, 
that  the  substance  of  the  action  was  the  undue  arresting  of 


(•)  1  Siimd.  its. 
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181d.        the  plaintiff,  and   not  the  conspiracj.     So,  in  Muriel  t. 

GoHTiR  ^^^^(^)>  ^^icli  w^  &n  action  on  the  case,  in  the  nature  oT 
V*  a  conspiracy  against  four,  the  declaration  stated,  that  the 

defendants  per  canspirationem  inter  eos  habitam,  Ifc.  Lord 
Holt  said,  that  it  being  an  action  on  the  case,  in  the  na- 
ture of  a  conspiracy,  all  might  be  ficquitted  to  one,  and  he 
be  found  guilty,  notwithstanding  the  words  per  conspira-- 
tianem.  Here,  therefore,  the  only  injury  the  plaintiff  has 
sustained,  is  the  loss  of  the  service  of  his  workmen  for  the 
space  of  half  a  day,  when  they  accepted  the  defendants'  in* 
citation. 

Lord  Chief  Justice  Dallas.— I  left  it  to  the  Jury  to  give 
damages  commensurate  with  the  iqjury  the  plaintiff  had  sus- 
tained. The  defendants  clandestinely  sent  for  his  workmen, 
and  having  caused  them  to  be  intoxicated,  induced  them  to 
sign  an  agreement  to  leave  him  and  come  to  them — by  which 
the  plaintiff  was  nearly,  if  not  absolutely  ruined.  I  am  by 
no  means  dissatisfied  with  the  verdict  the  Jury  have  found,  as 
the  conduct  of  the  defendants,  in  point  of  fact,  amounted 
to  an  absolute  conspiracy,  and  1  therefore  think  the  Court 
cannot  now  be  called  on  to  interfere  by  granting  a  new 
trial. 

Mr.  Justice  Park. — The  misconduct  of  the  defendants 
in  this  case  appears  to  have  been  most  gross.  It  has  been 
said  that  the  plaintiff  has  only  sustained  damage  for  the 
value  of  the  half  day's  labour  of  his  workmen,  when  they 
visited  the  defendants ;  but  it  is  not  for  the  Court  to  ascer- 
tain the  precise  damages  he  is  entitled  to,  as  that  was  most 
properly  left  by  my  Lord  Chief  Justice  to  the  Jury. 

Mr.  Justice  Burrough  was  absent. 

Mr.  Justice  Richardson. — ^This  was  an  action  for  se- 
ducing and  enticing  away  the  plaintiff's  servants.    The  mea- 


(c)  6  Mod.  169. 
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of  damages  he  is  entitled  to  receive  firom  the  defendants 
is  not  necessarily  to  be  confined  to  those  servants  he  nu{^t 
have  in  his  employ  at  the  time  they  were  so  enticed,  or  for 
that  part  of  the  day  on  which  they  absented  themselves  from 
his  service^  but  he  is  entitled  to  recover  damages  for  die 
loss  he  sustained  by  th^  leavii^  him  at  that  critical  pe- 
riod. It  aj^iears  too  that  the  defendants  combmed  to  al- 
lure them  from  his  service,  and  I  do  not  thmk  the  Court 
•ought  now  to  mfer  that  two  years  profit  is  too  much  for  Ans 

plwiti£F  to  recover. 

Rule  refused  (a). 

(«)  See  a  learned  note  by  Mr.  Seijt.  WVUmmb,  1  Smmd.  tdO,  (4%  ia 
wAAeh  he  apfiroved  sf  the  judgment  of  the  Court  in  Slniaur  ▼.  Chmi$m, 
althoag h  Smmdtn  differed  from  him. 


1819. 


OORTBK 

AsTon. 


Hearn  c.  Edmunds. 

This  was  an  actibn  of  assumpsit,  on  a  policy  of  insurance 
on  riiip  and  goods,  from  Newfoundland  to  Cork  and  WoiUr* 
ford,  including  all  risk  in  craft  to  and  from  the  vessel.  At 
the  trial  of  the  cause  before  Lord  Chief  Justice  Dallas,  at 
Guildhall,  at  the  Sittings  after  the  last  Term^  it  was  proved, 
that  the  vessel  arrived  at  the  entrance  of  Cork  harbour,  where 
the  captain  took  a  pilot  on  board,  and  that,  on  the  following 
day,  the  vessel  took  ground  about  two  miles  up  the  harbour, 
owing  to  the  shallowness  of  water,  and  continued  so  until 
she  was  floated  by  the  next  tide ;  that  she  took  ground  again 
on  the  next  day,  within  a  mile  of  the  town,  from  the  same 
cause,  and  was  again  floated  by  the  following  tide  ;  and  that, 
on  the  diird  day,  the  pilot  directed  her  to  be  taken  to  Pope^s 
quay,  where  she  was  afterwards  moored  at  high  water;  and 
that  she  there  took  the  ground  again,  on  the  ebb  of  the  tide, 
about  an  hour  afterwards,  and  was  thrown  on  her  broadside, 
by  which  she  iras  much  injured,  as  well  as  a  cargo  of  fish 


Wednesday, 
Not.  lOth. 


A  vessely  with 
aourso  on 
board,  toolc  the 
ground  on  two 
soccewivedays 
ingoingapCorilc 
harlionr,  under 
tlie  direction 
df  a  pilot,  and 
l>eing  after- 
wardi  moored 
in  the  usnai 
coune,  was 
thrown  on  her 
broadside  by 
the  receding  of 
the  tide,  and 
received  a  con- 
siderable in- 
jury :— Held, 
that  this  was 
not  a  stranding 
witliin  the 
meaning  of 
that  term  in  a 
policy  of  insur- 
ance. 
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1819.         which  she  had  brought  from  Newfoundland.     It  was  also 

j^[22i^ji        proved,  that  she  was  under  the  direction  of  the  pilot  from 

*.     V.  the  time  she  entered  the  harbour,  until  she  was  moored  in 

Edmumjm, 

the  usual  place  for  vessels  of  that  description,  and  that  all 

vessels  of  that  class  were  liable  to  take  the  ground  on  going 
up  the  harbour.  His  Lordship  was  of  opinion,  that  under 
these  circumstances  the  loss  in  question  could  not  be  con- 
sidered as  a  stranding,  but  left  it  to  the  Jury  to  determine 
whether  it  were  so  or  not.  They  answered  in  the  negative^ 
and  a  verdict  was  accordingly  entered  for  the  defendant. 

Mr.  Serjt.  Vaughan  now  moved  for  a  rule  nm,  that  this 
verdict  might  be  set  aside,  and  a  new  trial  granted,  and  sub* 
mitted  that  this  u'as  a  stranding,  and  insured  against  by  the 
policy,  and  observed,  that  whether  it  were  a  stranding  or  not^ 
was  a  question  of  law,  and  not  of  feet,  and  he  relied  on  the 
case  of  Carruthers  v.  Sydebotham{a\  as  being>pplicable  to 
the  present,  where  it  was  decided,  that  the  assured  should 
not  be  prevented  from  recovering  against  the  underwriters 
an  average  loss  on  a  damage  by  stranding,  occasioned  by  the 
neglect  of  a  Liverpool  pilot,  duly  appointed  by  statute,  while 
the  ship  was  under  his  conduct. 

Lord  Chief  Justice  Dallas. — The  Jury  pui  several 
questions  during  the  progress  of  tlie  cause,  and  eventually 
were  of  opinion  that  this  was  not  a  stranding.  I  perfectly 
concurred  with  them,  and  followed  the  course  adopted  by 
Lord  Ellenborough,  in  M*Dougall  v.  T/ie  Royal  Exchange 
Assurance  {b)f  wheje,  having  defined  what  he  considered  to  be 
a  stranding,  within  the  meaning  of  that  term  in  a  policy,  he 
put  it  to  the  Jury  whether  it  were  so  or  not,  and  they  con- 
curred with  hb  Lordship  in  thinking  it  was  not  a  stranding. 
However,  I  entertained  no  doubt  at  the  trial,  nor  do  I  now, 
that  this  was  not  a  stranding.    The  event  happened  in  the 

.  _  , 

(«)  4  MmmU  tf  Selw,  77.  (»)  4  Cmmp.  SSS. 
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brjintry  course  of  navigation^  and  the  case  of  CarnUhers  ▼.        1819. 
Sydebotham  is  inapplicable  to  the  present. 

Mr.  Justice  Park. — ^The  case  of  Burnett  v.  KendAg-- 
ton(c^  decided,  Aat,  whether  there  is  a  stranding  or  not,  is 
a  question  for  a  Jury  to  determine.  If  this  be  considered  so, 
every  underwriter  to  Cork  must  be  liable  to  a  loss,  as  the  tide 
always  leaves  vessels  of  a  certain  class  on  the  ground  at  low 
water,  in  the  course  of  their  progress  up  the  harbour.  This 
case  is  distinguishable  from  Carruthen  v.  Sydebotham,  as 
there  the  pilot  acted  contrary  to  usage ;  but  here  no  blame 
whatever  can  be  imputed  to  him,  as  it  was  proved  that  all 
▼essels  of  this  description  take  the  ground  on  going  up  to 
the  port  of  Cork* 

Mr.  Justice  Bur  rough  was  absents 

• 

Mn  Justice  Richardson. — In  CarnUhers  v.  Sydebo^ 
thorny  the  vessel  was  improperly  moored  through  the  mere 
misconduct  of  the  pilot,  and  against  the  express  orders  of  the 
captain.  Before  the  improvements  were  made  in  the  port  of 
Bristol,  all  vessels,  on  their  arrival  there,  were  obliged  to 
take  the  ground  at  low  water. 

Rule  refused. 


(A)  7  term  lUp,  f  ISi 


you  IT.  H 
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Thursday,  SanDS  r.  GrAUAM. 

Not.  11th. 

An  affidavit  of  An  affidavit  to  hold  to  bail,  made  by  a  third  person,  stated, 
that  the  de.  that  the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of 
deb^\Tthl°"  -if  74  and  upwards,  on  two  bills  of  exchange,  drawn  by  the 
plaiotifTin  plaintiff,  and  appearing  to  be  accepted  by  the  defendant, 
^4,  on  two  bearing  date  respectively  the  11th  of  February  last ; — and  for 
change,  drawn  goods  sold  and  delivered  to,  and  work  and  labour  done  and 
and^aw^pu^^^  performed  for  the  defendant  by  the  plaintiff.  The  deponent 
by  the  defend-  then  negatived  a  tender  to  the  plaintiff,  as  he  believed. 

ant,  dated  on 
the  11th  ofFt- 

hruary,  and  for  Mr.  Serjt.  HuHock,  on  the  first  day  of  this  Term,  had  ob- 
delivered  to,  tained  a  rule  nisi,  that  the  defendant  might  be  discharged  out  of 
laix>ar^done  custody,  on  entering  a  common  appearance,  on  the  ground  that 
for  the  defend-  thig  affidavit  was  defective  in  two  points  :  first,  that  it  did  not 
plaintiff,  with-  appear  that  the  person  makmg  it  had  any  connection  with  the 
the  biUs^ere  plaintiff:  and  secondly,  that  in  order  to  arrest  the  acceptor  of 
dne  and  nn-  ^  |jj]j  ^f  exchange,  it  was  necessary  to  state  not  only  the  date 
cient  and  de-  of  such  bill  in  the  affidavit,  but  that  it  was  due  or  payable 
the  Court  will  at  a  day  before  the  defendant  was  arrested ;  but  here  it  did 
"npplemcntal  "°*  appear  that  the  bills  in  question  were  due  at  that  time. 
lavit.  He  cited  the  cases  of  Jackson  v.  Yate^a),  and  Holcombe  v. 

Lambkin  (6). — ^The  Court  granted  the  rule  on  the  last  ob- 
jection only. 

Mr.  Serjt.  Vaughan  now  shewed  cause,  and  observed,  that 
as  the  affidavit  contained  a  distinct  allegation  for  goods  sold 
and  delivered,  and  work  and  labour,  that  it  was  sufficient ; — 
and  submitted,  that  as  it  could  not  be  considered  a  nullity, 
a  supplemental  affidavit  might  be  filed. 

Mr.  Serjt.  Hul/ock,  in  support  of  the  rule, insisted,  that  as  the 
original  affidavit  was  in  point  of  fact  a  mere  nullity,  a  supple- 
mental one  could  not  be  allowed  or  received  by  the  Court  (c), 

{u)  2  Maule  4"  Selw,  148. (6)  Id,  475. (c)See  1  Tidd.  6tb  edit.  196. 
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for  no  cause  of  action  could  accrue  to  the  plaintiff  till  the  bills  1819. 
became  due,  for  they  were  only  debita  in  prasenti,  sohenda  sakm 
in  futuroy  and  it  did  not  appear  by  the  affidavit,  that  they  «• 

were  either  due  or  payable  at  the  time  of  the  arrest;  and  he 
relied  on  the  cases  of  Holcombe  v.Lambldn,  and  Jackion  ▼• 
Yate^  ndiere  Mr.  Justice  Bayley  drew  a  distinction  between 
an  indorsee  of  a  bill  or  note,  and  the  maker,  as  tiie  one  was 
only  a  collateral  security,  and  the  other  became  a  debtor  pre- 
sently, though  the  instrument  were  payable  M  a  fiiture  day. 
Besides,  the  case  of  Machu  v.  Fra9er(a)  was  precisely  in 
point,  where  it  was  held,  that  an  affidavit  of  debt,  stating  that 
the  defendant  was  indebted  to  the  plaintiff  on  a  bill  of  ei* 
change,  drawn  by  the  defendant  on  and  accepted  by  a  third 
person,  and  on  another,  drawn  by  the  plaintiff  on  and  ac- 
^epled  by  the  defendant,  without  stating  die  dates  of  the 
faiUs,  or  that  they  were  due  and  unpaid,  was  defective. 

Lord  Chief  Justice  Dallas. — It  is  quite  clear,  that  the 
or^nal  affidavit  b  defective.  It  has  been  said,  however* 
that  as  it  contained  a  distinct  allegation  for  goods  sold  by 
the  plaintiff  to  the  defendant,  and  for  work  and  labour,  it 
was  sufficient ;  but  the  debt  for  which  these  goods  were  sold 
could  not  be  demanded  or  payable  until  the  bills  of  exchange 
became  due.  This  was  not  stated  in  the  affidavit.  Although 
a  discretion  exists  here  to  grant  a  supplemental  affidavit,  con- 
trary  to  the  rule  laid  down  in  the  Court  of  King*s  Bencli, 
yet  it  has  never  been  allowed  since  I  have  been  in  the 
Court.  At  all  events,  this  case  does  not  fall  within  the  prin- 
ciples of  those  in  which  supplemental  affidavits  have  been  al- 
lowed ;  and  when  the  original  affidavit  is  improper  or  de- 
fective, the  Court  will  not  interfere  to  aid  the  party  making  it. 


The  rest  of  the  Court  concurring. 


Rule  absolute. 


(«)  S  Afcrffc.  483. 
B   S 
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1819. 


Friday,  DoE,  on  the  demise  of  Macdougal  v.  RoE. 

Not.  iStb.  ' 

An  affidavit  of  Mb.  Serjt.  Hullock  moved  for  judgment  against  the  casual 

copy  of  tlie  ejector,  on  an  affidavit  of  service  on  the  28th  of  October  last, 

andno^^in  ^^  delivering  a  copy  of  the  declaration  and  notice  to  the  son 

ciectment,  on  of  the  tenant  in  possession,  on  the  premises,  and  explaining 

tenant  in  pot-  the  notice  to  him ;  that  in  a  day  or  two  afterwards,  the  fa- 

Sit  tbe  taunt  ^^^  ^"^  ^^"  ^^^  acknowledged  the  service,  and  admitted 

^J"*^]"^!*^^  that  they  had  received  the  same.    He  cited  the  case  of  Smithy 

cdved  tlie  d.  Stourton  v.  Hurst  {a),  where  a  similar  service   on.  the 

suffident,  as  it  daughter^  on  the  premises^  who  had  delivered  it  to  the  wife 

"""?*5?***'*^  of  the  tenant  in  possession,  in  his  absence,  was  held  suffi- 
Mchaduiow-  . 

Mjpnent  was  cient,  though  it  did  not  appear  that  such  delivery  was  before 
the  cssoiga  ^^  essoign  day.  But  as  the  affidavit  did  not  state  that  the 
^7*  acknowledgment  was  made  before  the  essoign  day,  the  Court 

ordered  it  to  be  amended  in  thb  respect ;  and  as  the  depo- 
nent could  not  swear  whether  it  was  made  before  that  day  or 
not: 

The  learned  Serjeant  took  nothing  by  his  motion  (b). 


(tt)  1  U.  Bl.  644* (6)  See  S.  P.  Rot,  d.  Hambrook  v.  Doe, 

14  East.  441. 
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Hale8|  Bart,  and  Another  v.  Freeman.  SatardaT^ 

Not.  15th. 
Tills  was  an  action  of  auunqmt.  The  declaration  contained  By  tbestat. 
the  usual  counts  for  money  paid,  money  had  and  recehredi  «.  5.  ||ie  legacy 
and  on  an  account  stated.*  The   defendant  pleaded   the  ge-  ^"S^b^^B  «•- 
neral  issue.     The  cause  came  on  for  trial  before  Lord  Chief  cotor  or  idmi- 
Justice  Dallas,  at  the  Sittings  at  Westminster  after  the  last  if  not,  that  it 
Hilary  Term,  when  a  verdict  was  found  for  the  plaintifis  for  S^dSr^ILl 
•f  114. 15$.  subject  to  the  opinion  of  the  Court  on  the  fol-  thatincaMdiej 

,      .  ^  '^  shall  pay  the 

lOWU^  case.  legacy  without 

deducting  the 
doty,  it  shall 

Dame  Maty  Lynch,  by  her  last  wiU,  bearing  date  the  31st  ^S^cro^*"^ 
January,  17 S6,  devised  all  her  real  estates  to  the  plaintiffs,  from  both  the 
and  Sir  Brooke  Bridges  and  John  Conant,  both  since  de-  the  legatee; 
ceased  (upon  trust),  and  bequeathed  to  the  defendant  Nancy  erghth^section 
Freeman  an  annuity  of  ^100,  clear  of  all  deductions,  during  jf*^***!^^"*** 
her  life,  and  declared,  that  the  same  should  be  payable  quar-  chargeable  on 
terly,  on  the  usual  quarter  days,  and  secured  upon  her  real  by  way  or  an- 
estates.    The  first  payment  was  directed  to  be  made  on  the  p2di^[^  fon^* 
quarter  day  after  her  decease.    The  testatrix  died  in  June,  ^^^^P^y- 

Tfc      •    1  1       i  I      ^  ments,  the  first 

1808.  By   mdentiure  of  assignment,    dated    loth  August,  on  or  before 

1809,  the  defendant,  in  consideration  of  «£4db  advanced,  the  first  year's^ 
assigned  io  Mary  Mays  the  sum  of  £5S.  \6s.  part  of  the  *bc"*thre^** 
said  annuity,  with  a  proviso  for  redemption  on  payment  of  others  in  like 

L      /yt^^r^  manner  suc- 

toe  •t400.  cessively,  be- 

fore  or  on  com* 
plctini;  the 

By  an  indenture  of  assignment  of  several  parts,  dated  loth  payments  of 

•  ^  "^       '  the  three  sue  • 

April,  1813,  to  which  the  defendant,  3fflry  3/flys,  and  one  ceeding  years 

Jane  Packharnis,  were  parties,    the  defendant  and  Mary  |y  :VlHeld* 
Mays,  in  consideration  of  £^50  paid  to  the  defendant,  and  J,„d*gr^®^"|f " 

Mrho  paid  the 
legacy  duty  on  an  annuity  eight  years  after  the  death  of  the  testator,  may  reco- 
ver the  amount  from  the  legatee^  in  an  action  for  money  paid^  altliongh  such  le- 
gatee had  assigned  the  annuity  three  year»  before,— on  th^  ground,  that  the 
payment  by  the  executors  was  compulsory,  and  that  they  stood  in  i  le  situation 
of  trustees  or  sureties  to  the  legatee. 
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1819.        i£400  paid  to  Maiy  Mays,  assigned  to  Jane  Packhamis  the 
^[2^        whole  of  the  said  annuity  of  «£l009  with  a  covenant  from  the 
9.  defendant  that   the   annuity  was  free  from  incumbrances. 

The  plaintiffs  omitted  to  pay  the  legacy  duty  of  «£lO  per 
cent,  per  annum,  until  iht  times  hereinafter  mentioned,  and 
regularly  paid  the  annuity  to  the  defendant  in  fiill,  without 
demandingi  receiving,  or  deducting  the  said  duty  chargeable 
hereon,  down  to  the  d5th  March,  1813,  and  afterwards  to 
Jane  Packhamis.  The  plaintiffs,  on  the  24th  of  May, 
1816,  paid  to  the  Stamp-office  the  sum  of  £57.  7s.  6d.  and 
on  the  28th  August ^  1816,  the  further  sum  of  £57.  7s.  6d., 
making  together  the  sum  of  «£ll4.  155.,  the  full  amount  of 
the  duty.  The  first  application  to  the  defendant  for  pay- 
ment waa  made  on  behalf  of  Mrs.  Patkharnis,  on  the  21st 
Majf,  1817. 

The  plaintiffs  afterwards,  on  the  9th  January ^  1818,  ap- 
plied for  payment  to  the  defendant,  on  their  own  behalf. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiffs  were  entitled  to  recover  ?  If  the  Court  should 
be  of  that  opinion,  then  the  verdict  was  to  stand,  otherwise 
a  nonsuit  was  to  be  entered. 

The  cause  came  on  for  argument  this  day,  when  Mr.Serjt. 
Xeifs,  for  the  plaintiffs,  suggested,  that  the  only  objection  as 
to  their  right  to  recover  is,  whether  the  payments  of  the 
duties  in  question  can  be  considered  as  voluntary  payments. 
They  cannot  be  so  deemed,  as  the  duty  on  legacies  is  im- 
posed by  statute,  and  must  eventually  be  paid  by  the  legatee. 
It  is  true,  an  executor  or  administrator  is  bound  to  pay  it  in 
the  first  instance,  but  they  stand  merely  in  the  character  of 
trustees  for  the  legatee,  who  is  bound  to  repay  them,  as  such 
legatee  cannot  obtain  the  whole  of  the  legacy,  but  the  repre- 
tentatives  of  the  deceased  are  entiiled  to  retain  the  duty 
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Tvhicb  is  paid  by  them,  and  to  which  ihey  are  chargeable  as 
the  trustees  of  bis  real  estate.  The  length  of  time  that  has 
elapsed  since  the  payments  in  question  were  made  by  the 
plaintiff,  is  of  no  consequence,  for  the  defendant  is  not  put 
in  a  worse  condition  by  the  delay.  This  case  must  be  go- 
verned by  the  36  Geo.  S.  c.52.  the  sixth  section  (a)  of  which 


1810. 


(a)  By  which  it  is  enacted,  *'  that  the  datiei  thereby  imposed  on  ie« 
ceipts  for  legacies  shall  be  accounted  for,  answered,  and  paid,  by  the  per- 
son or  persons  having  or  taking  the  burthen  of  the  execution  of  the  wiU 
or  other  testameotaiy  instrument,  or  the  administration  of  the  personal 
estate  of  any  penoa  deceased,  or  upon  retainer  for  his,  her,  or  their 
own  benefit,  or  for  the  benefit  of  any  other  person  or  persons,  of  any 
legacy,  or  any  part  of  any  legacy,  or  of  the  residue  of  any  personal 
estate,  or  any  part  of  such  residue,  which  he,  she,  or  they  shall  be  eum 
titled  so  to  retain,  either  in  his,  her,  or  their  own  right,  or  in  the  right 
or  for  the  benefit  of  any  other  person  or  persons ;  and  also  upon  de- 
livery, payment,  or  other  satisAu;tion  or  discharge  whatsoever,  of  any 
legacy,  or  any  part  of  any  legacy,  or  of  the  residue  of  any  pcrsonid 
estate,  or  any  part  of  such  residue,  to  which  any  other  person  or  per- 
sons shaU  be  entitled ;  and  that  in  case  any  person  or  persons  having  or 
taking  the  burthen  of  such  execution  or  administration  as  aforesaid,  shall 
retain  for  his,  her^  or  their  own  benefit,  or  for  the  benefit  of  any  other 
person  or  persons,  any  legacy,  or  any  part  of  any  legacy,  or  the  residue 
of  any  personal  estate,  or  any  part  of  such  residue,  which  such  person 
or  persons  shall  be  entitled  so  to  retain,  either  in  his,  her,  or  their  own 
right,  or  in  the  right  or  for  the  benefit  of  any  other  person  or  persons, 
and  upon  which  any  duty  shall  be  chargeable  by  virtue  of  that  act,  not 
having  first  paid  such  duty,  or  shall  deliver,  pay,  or  otiierwise  howso- 
ever satisfy  or  discharge  any  legacy,  or  any  part  of  any  legacy,  or  the 
residue  of  any  personal  estatgi  tur  any  part  thereof,  to  which  any  other 
person  or  persons  shall  be  •  nt^Vf^y  <^^  upon  which  any  duty  shall  be 
chargeable  by  virtue  of  that  9,t«)  having  received  or  deducted  the  duty 
80  ^argeable,  then,  and  in  every  of  such  case,  the  duty  which  should 
be  due  and  payable  upon  evei-y  such  legacy,  and  part  of  legacy  and 
residue,  and  part  of  residue  respectively,  and  which  shall  not  have 
been  dnly  paid  and  satisfied  to  his  Majesty,  his  heirs  and  successors, 
according  to  the  provisions  of  that  act,  shall  be  a  debt  of  such  person  or 
persons  having  or  taking  the  burthen  of  such  execution  or  administra- 
tion as  aforesaid,  to  his  Majesty,  his  heirs  and  successors ;  and  that  in 
case  any  such  person  or  persons,  so  having  or  taking  the  burthen  of 
such  execution  or  administration  than  as  aforesaid,  shall  dehver,  pay,  or 
otherwise  howsoever  satisfy  or  discharge  any  such  legacy  or  residue,  or 
any  part  of  any  such  legacy  or  residue,  to  or  for  the  benefit  of  any  per- 
son or  persons  entitled  thereto,  witliout  having  received  or  deducted  the 
duty  chargeable  thereon,  (such  duty  not  having  been  first  duly  paid  to 
his  Majesty,  hU  heirs  or  successors,  according  to  the  provisions  therein 
contained)  then,  and  in  every  such  ca^e,  such  duty  shall  be  a  debt  to 
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directs  an  Executor  or  administrator  to  pay  the  legacy  duty^ 
declaring  it  to  be  a  debt  due  from  diem^  and  that  if  they  pay 
over  the  legacy  without  deducting  the  duty,  it  shall  become  a 
debt  to  his  Majesty  from  both  the  executor  and  legatee. 
And  by  the  eighth  section  of  that  statute  (a)^  the  duty 
chargeable  on  annuity  legacies  must  be  paid  by  four  equal 
quarterly  instalments  in  each  year,  for  the  first  four  years  of 
the  payment  of  such  annuity.  The  45  Geo.  3.  c.  28.  s.  5.  {b), 
e|:tends  the  duty  to  trustees  of  real  estates,  when  an  annuity 
adall  be  chargeable  thereon.  The  only  question,  therefore, 
turns  on  the  former  statute.  The  duty  can  relate  to  the  de- 
fendant alone,  and  not  to  her  assignee ;  for  it  was  originally 


hit  Majesty,  his  heirs  and  soccessors,  both  of  the  person  or  persons  who 
shall  make  such  delivery,  payment,  satisfaction,  or  discharge,  and  of  the 
person  or  persons  to  whom  the  same  shall  be  made.'' 

(a)  By  which  it  is  enacted,  <<  that  the  valne  of  any  legacy  given  by 
way  of  annuity,  whether  payable  annually  or  otherwise,  for  any  life  or 
lives,  or  for  years  detenninable  on  any  life  or  lives,  or  for  years  or  other 
period  of  time,  should  be  calculated,  and  the  duty  chargeable  thereon 
should  be  charged,  according  to  the  tables  in  the  schedule  thereunto  an- 
nexed :  and  the  duty  chargeable  on  such  annuity  should  be  paid  by 
fbur  equal  payments,  the  tirst  of  which  payments  of  duty  should  be  made 
before  or  on  completing  the  payment  of  the  first  year's  aimnity,  and 
the  three  others  of  such  payments  of  duty  should  be  made  in  like  man- 
ner successively,  before  or  on  completing  the  respective-  payments  of 
|he  three  succeeding  years'  annuity  respectively ;  and  that  the  value  of 
any  such  annuity,  if  determinable  upon  any  contingency  besides  the 
death  of  any  person  or  persons,  should  be  calculated  without  regard  t<f 
such  contingency." 

(6)  By  which  it  is  enacted,  **  that  the  duties  thereby  granted  upon 
legacies,  or  charged  upon  or  made  payable  out  of  any  real  estate,  or  out 
of  any  monies  to  arise  by  the  sale  of  any  real  estate,  or  upon  residues, 
or  parts  or  shares  of  residues  of  any  such  monies,  should  be  accounted 
for,  answered,  and  paid  by  the  trustees  to  whom  the  real  estate  shonld 
be  devised,  out  of  which  the  legacy  or  share  of  any  money  arising  out  of 
the  sale  or  mortgage,  or  other  disposition  of  such  real  estate,  should  be 
to  be  paid  or  satisfied,  or  if  there  should  be  no  triiste^t,  then  by  the 
person  or  persons  entitled  to  such  real  estate,  subject  to  any  such  legacy, 
or  by  the  person  or  i>ersons  empowered  or  required  to  pay  or  satisfy  any 
such  legacy ;  and  that  the  said  duties  should  be  retained  by  the  person 
paying  or  satisfying  any  such  legacy  or  share  of  money,  in  like  manner, 
Mud  according  to  snch  rules  and  regulations,  and  under  and  subject  to 
such  penalties,  as  far  as  the  same  could  be  made  applicable,  as  were  con* 
taiucd  in  Ihc  36  Ceo.  3.  c .  j!J." 
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a  debt  of  tbt  former,  and  the  demand  subsisted  both  against  1819« 
her  and  Mrs,  Packhamis,  until  May,  1816.  It  is  quite  clear  HAi.fli 
that  an  executor  is  bound  to  pav  in  the  first  instance,  on  the  ^  ** 
account  of  the  annuitant,  to  whose  use  the  money  in  question 
has  been  paid  by  the  phiinuffs,  and  when  such  payments 
were  made  by  diem,  they  were  merely  liable  to  Government 
as  standing  in  the  situation  of  sureties  to  such  annuitant,  to  be 
indemnified  by  the  annuitant  on  account  of  such  duty.  Stili, 
however,  it  was  insisted  for  the  defendant  at  the  trial,  that  the 
payment  of  those  sums  by  the  plaintiffs  was  voluntary,  and 
the  case  of  Deabyv.  Moore  {a)  was  relied  on  as  applicable 
to  the  present ;  but  that  case  was  determined  on  the  express 
provisions  contained  in  the  Property  Tax  Act  (6),  and  to 
avoid  collusions  between  landlords  and  tenants,  by  which  the 
former  might  raise  their  rents,  and  Government  receive 
less  duty.  So,  Briibane  v.  Dacres  (c)  was  relied  on ;  but 
there  the  party  clearly  acted  under  a  mistake  as  to  the  law ; 
for  until  the  case  of  Montagu  v.  Janverinid),  payments  for 
freight  were  made  to  admirals,  as  was  done  by  the  plaintiff  ia 
Brisbane  v.  Dacres.  That  case,  however,  is  wholly  beside 
tht  present ;  for  here  there  is  no  mistake  either  of  law  or 
fact,  as  the  legatee  only,  is  actually  and  eventually  liable  to 
Government  for  the  payment  of  the  legacy  duty.  Neither  can 
ibe  rule,  that  ''  ignorantia  juris  non  excusat^  be  applicable 
to  the  present  question ;  for  here  the  defendant  was  solely 
responsible.  The  time  that  elapsed  before  the  payments 
were  made  by  the  plaintiff,  was  for  her  benefit  idone,  and 
liiey  are  therefore  entitled  to  recover. 

Mr.  Serjt.  Taddy,  contra,  submitted,  that  the  sums  paud 
by  the  plaintiffs  to  the  Staipp-pffice  could  not  be  recovered 
back^  as  it  must  appear,  first^  that  they  were  paid  on  account 


(o)  t  Bam.  if  Aid.  153. (^)  46  Geo.  3.  c.  65.  ■  (c)  5  Ttmni.  14S. 
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1819.         of  the  defeudant,  or  secondly^  by  her  authoritji  express  or 
u^         implied^  neither  of  which  facts  existed  in  the  present  case, 
o.  By  the  eighdi  section  of  the  36  Geo.  3.  c.  52.  the  duty  of  an 

executor  is  clearly  pointed  out,  and  the  legacy  duty  must  be 
paid  by  him  by  quarterly  payments,  within  four  years  after  he 
has  proved  the  will|  and  at  the  expiration  of  that  period, 
bis  right  to  detain  or  deduct  such  duty  is  at  an  end ;  and  by 
the  sixth  section,  the  reason  that  he  should  do  so  is  manifest, 
viz.  to  accelerate  the  executor's  accounts,  and  the  payment  of 
the  duty  to  Government.  It  is  true,  that  the  latter  part  of 
that  section  makes  botli  the  executor  and  legatee  debtors  to 
the  Crown,  but  the  annuitant  can  only  be  called  on  to  pay  the 
duty  during  the  first  four  years,  and  if  the  executor  do  not 
detain  or  deduct  it  during  that  period,  he  cannot  do  so  after- 
wards.  [Lord  Chief  Justice  Dallas. — This  appears  to  me  to 
be  a  compulsory  and  not  a  voluntary  payment  by  the  executor, 
for  he  is  primarily  liable  to  the  Crown.]  The  intention  of  tlie 
Legislature  was,  that  an  executor  should  not  be  allowed  more 
than  four  years  to  pay  tlie  duty  of  an  annuity  legacy.  [Mr. 
Justice  Burroughs — ^The  object  of  the  eighth  section  of  the  sta- 
tute was  in  ease  of  the  parties,  so  tliat  they  might  not  be  called 
on  to  pay  the  whole  amount  of  the  duty  at  once,  but  to  be  allow- 
ed four  years  for  that  purpose.]  But  an  executor  has  no  right 
to  retain  the  duty  under  that  clause,  after  the  four  years  have 
expired.  Although  it  may  be  deemed  a  debt  to  Government 
both  from  him  and  the  legatee,  still  it  does  not  create  a  debt 
from  the  legatee  to  the  executor.  The  latter,  therefore, 
makes  the  payment  expressly  on  his  own  account,  to  avoid 
process  being  sued  out  against  him  by  the  Court  of  Exchequer. 
How,  therefore,  can  such  payment  be  suid  to  be  a  payment 
on  behalf  of  a  legatee  ?  Besides,  in  this  case  the  annuity 
has  been  assigned.  The  defendant,  therefore,  had  parted 
with  all  the  benefit  she  could  derive  from  the  annuity  before 
either  of  the  payments  in  question  were  made.  It  may 
therefore  be  inferred,  that  those  payments  were  made  by  the 
implied  authority  of  her  assignee,  who  ulonc  was  in  the  en* 
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jojnent  of  the  annuity.  The  case  of  Andrew  v.  Hancock  (a)  1819. 
hmn  a  near  resemblance  to  the  present,  ^here  it  was  held.  ^"^^^ 
that  a  tenant  bavii^  paid  land  tax  aiz  successive  years,  with-  _  9. 
out  claiming  a  deduction  from  his  landlord  for  such  payments 
when  he  paid  his  rent,  could  not  deduct  them  after  tiie  pay<>> 
ment  of  the  rent  within  the  current  year.  [Mr.  Justice 
Burrotigh. — ^The  land  tax  is  an  aiuiual  rent,  and  by  the  case  of 
Rex  V.  Mitcham  (6),  was  to  be  imposed  and  levied  on  the  oc« 
cupieTi  and  not  on  the  landlord.]  But  such  tax  must  ultimately 
fall  on  the  landlord,  and  there  it  was  held,  that  the  tenant  hav- 
ing paid  it,  was  bound  to  deduct  it  from  the  rent  of  the  current 
year;  but  in  this  case  there  is  no  authority,  express  or  implied, 
from  the  defendant  to  the  plaintiffs,  for  the  payment  of  those 
sums ;  for  such  payment,  as  well  as  the  deduction,  should 
have  been  daimed  within  four  years,  still  the  plaintiffs  now 
contend,  that  they  are  entitled  to  retain  it  from  the  defendant, 
although  eight  years  have  elapsed  before  any  demand  was 
made  on  her  for  such  payments.  The  plaintiffs,  therefore, 
should  have  made  the  payments  for  the  duty,  and  claimed 
the  deduction  from  the  defendant  within  the  first  four  years, 
as  the  tenant  should  have  deducted  the  land  tax,  in  Andrew 
V.  Hancock,  within  the  current  year,  when  his  rent  became 
€lue;  and  not  having  done  so,  the  right  of  retainer  is  lost. 
Ko  privity,  therefore,  can  exist  between  die  plaintiffs,  as  exe- 
cutors, and  the  defendant,  as  legatee,  as  the  former  should 
have  claimed  the  deduction  during  the  first  four  years,  and 
as  they  did  not  do  so,  they  still  remained  liable  to  process  at 
the  suit  of  the  Crown.  The  defendant  too  was  then  liable, 
and  if  she  had  paid  the  duties,  she  could  not.  have  recovered 
them  back  from  the  plaintiffs.  Neither,  therefore,  can  they 
recover  from  her.  It  has  been  said,  that  an  executor  stands 
in  the  situation  of  a  surety,  and  must  therefore  be  iiidenmi- 


(«)  Aide,  vol.  ili.  278.    S.  C.  1  Brod.  if  Bing.  37. (6)  Cald,  S7S. 
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1819.         fied  by  a  legatee  as  his  principal ;  but  it  is  doubtful  whether 
Halbs        mooejr  paid  by  a  surety  for  the  use  of  his  principal,  can  be 
••  recovered  at  law,  if  both  are  equally  liable  to  pay  it ;  bul 

a  liability  can  now  be  supported  on  equitable  grounds  alone* 
But  here  there  is  no  connection  whatever  between  the  plain- 
tiffs and  defendant ;  and  unless  the  former  be  entitled  to  re- 

« 

cover  by  the  statute,  the  defendant  cannot  be  liable  to  pay 
the  sums  now  claimed  by  tdem,  for  the  duties  in  ques- 
tion, 

Mr.  Serjt.  Lens,  in  reply. — ^The  object  of  the  Legisla- 
ture in  passing  the  statute  36  Geo.  3.  was  not  to  make  an 
executor  or  administrator  personally  or  ultimately  liable  to 
the  duties  imposed  thereby,  but  merely  directed  within  what 
time  such  duties  might  be  paid,  in  ease  of  the  legatee.    The 
caae  of  Andrew  V.  Hancock,  therefore,  is  beside  the  present 
question.     It  is  quite  clear  the  payments  made  by  the  plain- 
tiffs were  made  on  account  of  the  defendant,  and  although 
their  power  of  retaining  was  gone,    more  than  four  years 
having  elapsed,  still  their  right  to  recover  them,  as  money 
paid  to  her  use,  still  continues,  as  they  remained  liable  to  th^ 
Exchequer  process,  until  the  payments  were  actually  made. 
Although  no  express  authority  for  making  such  payments 
arises  from  law,  still  they  were  compulsory  on  the  plaintiffs, 
as  the  defendant  alone  was  ultimately  Tiable,  although  th^y 
were  bound  to  make  them  in  the  first  instance,    Tlie   law, 
however,  raises  an  obligation,  which  if  not  express,  is  clearly 
implied.     An  executor  would  not  be  justified  in  paying  all 
the  duties  in  the  first  instance,  for  it  b  his  duty  to  retain  them 
during  four  years,  and  pay  th^ni  proportionally  at  stated  pe- 
riods ;  and  even  if  he  pay  in  advance,  he  can  only  retain  ac- 
cording to  the  provisions  of  the  statute,  the  object  of  which 
was,  not  to  distress  the  legatee  by  levying  all  at  once,  bul  al- 
lowing four  years  for  that  purpose.     An  executor  is  not  be- 
neficially interested,     ^o  limitation  is  given  by  the  statute 
as  to  the  time  the  executor  may  retain^  but  it  mere)y  provides 
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fltktX  the  duties  shall  be  paid  to  Government  withui  four  181d. 
yeais.  As  to  the  positioD,  that  the  liability  of  a  surety  for  a  HALit 
payment  made  on  account  of  his  principal,  can  be  supported  «• 

on  equitable  principles  alone,  it  cannot  be  applicable  to  this 
case ;  for  an  executor  is  merely  in  the  situation  of  a  surety 
to  Government  for  the  payment  of  the  duties,  but  the  legatee 
is  the  principal  and  sole  person  who  derives  any  benefit  from 
the  legacy,  and  is  alone  ultimately  liable  for  the  payment 
of  those  dudes.  Although  the  defendant  had  assigned  the 
annuity  before  the  payments  in  question  were  made,  it  is  al- 
together immaterial,  for  she  originally  received  the  whole  of 
the  proceeds  of  the  legacy,  when  the  duties  to  Government 
should  have  been  paid.  This  case,  therefore,  is  wholly  dif- 
ferent from  that  of  Andrew  v.  Hancock^  as  here  both  parties 
are  debtors,  and  the  payments  by  the  plaintiffs,  as  executors^ 
were  compulsory  in  the  first  instance ;  but  such  payments 
were  made  for  the  use  of  the  defendant,  as  legatee,  who  is 
the  only  person  beneficially  interested  under  the  legacy,  and 
from  whom  they  have  now  a  right  to  retain  the  sums  in 
question. 

Ix>rd  Chief  Justice  Dallas. — ^This  case  depends  on  the 
construction  of  various  clauses  in  two  acts  of  Parliament, 
namely,  the  S6  Geo.  3.  c.  52.  and  the  45  Geo.  S.  c.  28.  The 
former  of  these  relates  to  duties  payable  on  legacies  and 
shares  from  personal  estates  only,  and  by  the  sixth  section  of 
that  statute,  the  duties  were  directed  to  be  paid  by  executors 
or  administrators,  on  retainer,  on  the  payment  of  legacies, 
and  finally  provided,  that  if  the  duties  were  not  duly  paid  be- 
fore legacies  were  retained  by  executors,  or  discharged,  they 
having  deducted  it,  the  amount  was  to  be  a  debt  from  them 
to  his  Majesty,  and  that  if  they  paid  legacies  without  de- 
ductii^  the  duties,  it  should  be  a  debt  from  both  the  execu- 
tor and  l^tee.  The  legacy  in  question  was  an  annuity 
charged  on  a  real  estate,  and  the  fifth  section  of  the  45  Geo.S. 
c.  28.  subjects  property  of  that  description  to  the  provision* 
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1819.        co&taified  in  the  36  Geo.  S.  c.  5i2.  i.  6.    The  eighth  Bcclion 
of  the  latter  statute  directSi  that  the  value  of  any  legacy 


r.  giveu  by  way  of  annuity,  and  the  duty  chargeable  thereon. 
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ahall  he  payable  by  instalments  at  certain  periods  therein 
stipulated.  Here,  more  than  four  years  h^d  elapsed,  and 
payments  had  been  made  by  the  plaintiffs,  as  executors,  to 
the  defendant,  as  legatee,  of  the  annuity  in  question,  without 
ibo  deduction  of  the  duties  by  the  plaintiffs,  as  such  execu- 
tors* The  defendant  is  therefore  now  called  oo  by  the  plain- 
tiffs to.  rqpay  the  amount  of  those  duties  which  they  had 
not  dedttded  according  to  the  provbions  of  the  latter  section, 
th^  having  paid  the  whole  amount  of  the  legacy  to  the  de- 
fondant.  It  must  be  considered,  tfaaf  the  defendant  is  the 
only  person  beneficially  interested.  The  present  action  is 
founded  on  the  provision  contained  in  the  sixth  section  of 
the  36  Geo*  3.  namely,  that  if  executors  pay  legacies  without 
deducting  the  duties  at  the  time,  such  duties  shall  be  consi- 
dered as  a  debt  from  both  parties.  Although  more  than 
four  years  may  have  elapsed,  the  parties  are  still  liable,  and 
it  is  expressed,  that  the  duties  shall  notwithstanding  be  a 
debt  to  his  Majestyi  both  from  the  executor  and  the  legatee. 
It  must  be  deemed  a  debt  from  the  former,  to  make  him 
liable  in  the  first  instance,  but  notwithstanding  this,  it  leaves 
the  legatee  in  the  same  situation ;  for  the  debt  remains  due 
from  such  person,  in  case  the  deductions  are  not  made  by  the 
executor.  It  has  been  contended  by  my  Brother  Taddy, 
that  the  instalments  should  have  been  paid  within  four  years. 
If  they  had  been  regularly  made,  they  must  have  been  so. 
But  the  statute  36  Geo,  3.  provides  two  things ;  first,  that  if 
the  duty  be  not  deducted  at  the  time  of  the  payment  of  the 
annuity,  both  the  executor  and  legatee  are  liable ;  and,  that 
if  the  instalments  be  not  regularly  made,  the  legatee  remains 
liable  as  he  did  in  the  first  instance.  There  is  a  continiung 
liability  in  the  legatee,  and  he  remains  equally  liable  as  if  the 
payments  were  made  within  the  four  years.  It  is  unnecessary 
to  travel  back  to  the  previous  cases  that  have  been  cited,  as 


Hales 
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liearii^  on  the  present  question^  for  it  has  beeo  expressly  1816. 
provided  for  by  the  statute.  The  defendant  is  the  only  per- 
son beneficially  interested.  This  is  not  like  the  cases  of  vo- 
luntary payments,  or  payments  made  in  ignorance  of  the  hm,  ^"■■m^** 
or  by  mistake,  or  under  doubtful  circumstances.  It  was  oon»» 
pulsory  on  the  plaintiffs,  as  executors,  to  pay  the  duties  for  the 
person  beneficially  interested.  They  certainly  might  have  de- 
ducted them  in  the  first  instance ;  but  if  a  legacy  be  paid  widi- 
out  such  deduction,  the  plaintiffs  and  defendant  are  both  li- 
able, the  one  as  executor,  the  other  as  legatee.  The  duties 
were  to  be  deducted  from  the  funds  of  the  defendant. 
They  were  paid  by  the  plaintifis  on  her  account,  and  I 
dierefore  think  they  are  entitled  to  recover. 

Mr.  Justice  Park. — On  the  first  view  of  this  case,  X 
thought  it  an  apparent  hardship  that  the  defendant  should  be 
called  on  to  repay  this  money,  after  so  long  a  time  bad 
elapsed,  and  after  the  annuity  had  been  assigned ;  but  I  now 
think  that  it  would  be  a  greater  hardship  if  the  plaintiffs 
were  not  entitled  to  recover ;  as  the  sums  in  question  were 
paid  by  them  on  account  of  the  duties  on  the  defendant's  le- 
gacy. The  plaintiffs  themselves  had  no  beneficial  interest 
whatever  in  the  annuity.  No  reflection  will  be  cast  on  the 
previous  cases,  as  it  is  not  necessary  to  touch  on  or  question 
them  for  the  purpose  of  this  decision.  In  Denby  v.  Moore^ 
the  Court  of  Kin^s  Bench  held,  that  the  deduction  for  pro- 
perty tax  must  be  made  by  the  tenant  out  of  the  Jirst  payw 
ment  of  rent  to  his  landlord,  and  that  if  the  tenant  were  to 
lie  by  without  making  such  a  deduction  at  the  time,  he  could 
not  afterwards  do  so.  The  decision  in  that  case  was  founded 
expressly  on  the  Property  Tax  Act.  In  the  case  of  Andrew 
V.  Hancockf  it  was  held,  that  a  similar  construction  was  appli- 
cable to  the  Land  Tax  and  Paving  Acts ;  but  this  Court  there 
grounded  their  judgment  on  the  words  of  tliose  latter  sta- 
tutes. But  this  case  is  wholly  distinguishable  and  discon- 
nected with  them,  as  here  the  plaintiffs  were  required  to 
make  the  deductions  by  statute.    This  was  not  a  voluntary 
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1819.        |Mijment  made   by  theni|  for  they  continued  liable  to  iTife 
HALKf        CroHH  until  these  duties  were  paid.    Neither  can  this  be 
«•  considered  as  a  payment  by  mistake,  and  falling  within  the 

cases  of  Brisbane  v.  Dacres,  and  Bilbie  v.  Lumley  (a),  for  it 
was  ia  fact  a  compulsory  payment.  These  latter  cases 
merely  establish,  that  if  a  party  pay  money  with  Adl  know- 
ledge, or  the  means  of  knowledge,  of  the  facts,  such  money 
cannot  be  recovered  back ;  but  here  the  plaintiffs  paid  the 
duty  for  the  defendant  as  legatee.  The  parties,  therefore, 
m^ht  be  considered  to  stand  in  the  relative  situations  of  prin- 
cipal and  surety.  The  plaintiffs,  as  executors,  were  in  the 
nature  of  sureties,  and  the  defendant,  as  legatee,  was  the 
principal,  and  the  only  person  beneficially  interested  in  thte^ 
payment  of  the  annuity  in  question. 

Mr.  Justice  BuitROUGH. — ^The  substantive  CaUse  of  a(f- 
tion  in  this  case  is  founded  on  the  plaintiff's  right  to  recover 
a  sum  of  money  paid  by  them  for  duties  on  a  legacy.  In 
order  to  secure  the  payment  of  these  duties,  various  provi- 
sions are  made  by  two  different  statutes,  but  the  legatee  is 
the  person  who  must  ultimately  bear  the  burthen  of  these  du- 
ties. Their  being  made  payable  by  instalments,  and  within 
four  years  from  the  time  in  which  the  annuity  was  gfanted", 
must  be  construed  to  be  in  ease  of  the  party  who  is  even* 
lually  obliged  to  pay  them.  Here,  the  defendant,  as  legatee, 
bad  the  full  benefit  of  the  annuity  for  nearly  five  years,  and 
during  the  whole  of  that  time  received  more  than  she  ought 
from  the  plaintiffs,  as  executors.  The  payments  in  question 
were  not  voluntary  on  the  part  of  the  plaintiffs,  as  they  might 
be  enforced  to  make  them  by  Government,  in  their  charac- 
ter of  executors,  and  they  might  in  fact  be  sued  for  that 
purpose.  It  is  a  clear  principle,  that  where  a  person  is  com- 
pellable by  law  to  pay  money,  he  may  do  so  without  force, 
or  being  sued  for  that  purpose.  If  the  plaintiffs  had  been 
sued  for  and  paid  the  duties,  could  they  not  have  recovered 

(a)  f  EMt.  469. 
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tbem  back  from  the  defendant.^    The  payments  were  made        18IO. 
by  them  in  their  character  of  executors.    Tliey  derived  no 


Halri 


Frebman* 


beneficial  interest  themselves ;  they  might  be  considered  as  _  9, 
trustees  for  the  benefit  of  the  defendant,  and  are  therefore  not 
to  bear  the  burthen,  but  the  legatee  who  had  the  benefit  of 
the  annuity.  I  even  think,  that,  under  the  circumstances,  an 
action  for  money  had  and  received  might  have  been  main- 
tained, but  that  it  is  now  unnecessary  to  consider.  Tlie  case  of 
Andrew  v.  Hancock  is  wholly  distinguishable  from  the  present^ 
as  the  land-tax  is  chargeable  on  the  tenant  in  the  occupation 
of  the  land,  and  he  must  pay  it,  unless  there  be  a  special 
agreement  between  him  and  his  landlord.  Indeed,  it  is  so 
much  considered  a  tax  on  the  tenant,  that  the  name  of  the 
landlord  need  not  appear  in  the  rate,  unless  it  be  for  the  pur- 
pose of  enabling  him  to  vote  at  elections  for  a  Member  of 
Parliament.  1  therefore  concur  with  my  Lord  Chit'f  Justice, 
and  my  Biother  Purk^  and  think  the  plaintiffs  are  entitled  to 
recover. 

Mr.  Justice  Richardson  . — This  case  is  clearly  distinguisli- 
able  from  those  of  Denhy  v.  Moore,  and  Andrew  v.  Hancock; 
for  here,  if  a  legacy  be  paid  witliout  deducting' the  duties,  suck 
duties  are  a  debt  due  to  the  Crown  from  both  the  e^iicutor 
and  the  annuitant.  In  Denby  v.  Moore,  the  tenant  had  vo- 
luntarily paid  the  property-tax  for  a  number  of  years,  without 
claiming  any  deduction,  from  his  landlord  ;  and  it  was  held, 
that  such  deduction  should  have  been  claimed  out  of  the  next 
rent,  as  it  became  due  and  payable  to  the  landlord  williin  the 
current  year.  He  having,  therefore,  made  full  pn^nieirts  for 
rent,  the  Court  considered  them  as  voluntary.  So,  in  Andrew 
v.  Hancock,  the  tenant  paid  the  landlord  more  Uian  he  ought ; 
and  in  both  these  cases,  the  taxes  had  been  paid  by  the 
tenants  before  they  paid  the  rent  to  their  landlords.  It  has 
been  contended  by  my  Brother  Taddif,  that  the  sums  io 
question  cannot  be  recovered  back  by  the  plaintifis,  as  esse* 
cutors  or  trustees,  against  the  defendant  as  Icgiitee;  as  it  was 

VOL.    IV.  c 


36 


CASES  m   MICHAELMAS  TERM, 


1819. 


Walters 

V. 

Rin. 


Mr.  Justice  Park.— Neiflicr  aa  arbitrator  nor  a  commis- 
sioner of  bankrupt  is  empowered  to  discharge  a  person  ar- 
rested during  his  attendance  before  them ;  much  less  an  under- 
sheriff,  who  in  this  case  merely  acted  as  an  officer  to  the 
sheriff.  There  is  no  reason,  therefore,  to  attach  any  blame  to 
him  ;  and  in  Walker  v.  Webb  {a),  it  was  held  that  a  defendant, 
arrested  by  quo  minus  while  protected  by  the  privilege  of  this 
Court,  as  a  suitor  here,  may  be  discharged  either  by  this  Court 
or  the  Court  of  Exchequer. 

Mr.  Justice  Burrouoh  and  Mr.  Justice  Richardson 
concurring,  the  rule  for  the  plaintiff's  discharge  was  made 

Absolute  (b), 

(a)  S  Anst.  941. 

(6)  See  Cameron  v.  Ughtfbotj  2  Sir  W.  El.  1190.  and  Tarlton  v.  Fisher ^ 
9  Doug.  671,  where  it  was  held  that  a  sheritf  conld  not  take  noticc*of  the 
privilege  of  attomies  or  other  officers,  on  account  of  the  soppoAcd  ne- 
cessity of  their  attendance,  in  order  to  transact  the  business  of  the 
Courts,  nor  was  he  bound  to  take  notice  of  the  privilege  jf  a  ^vitness. 


Sitnrday, 
Not.  SOUi. 


GuicHARD  and  Another  r.  Morgan  and  Another. 


The  defend-  1  his  was  an  action  of  trover  for  67  sacks  of  clover  seed, 
ants,  as  bro-  t  ^   •      t      •       rv   n 

kersforB.and  At  the  trial  of  the  cause  before  Lord  Chief  Justice  Z)a//a5, 

two  purchases  ^^  Guildhall,  at  the  Sittings  after  the  last  Term,  it  appeared 
^  *1h'' h*^***  *"  evidence  that  the  plaintiffs  were  merchants,  residing  at 
paid  for  by  B.  Antwerp,  and  that  the  defendants,  in  Juljf  last,  having  been 
in  the  defend-  previously  acquainted  with  the  firm  of  Bnrmester  and  Pidal, 
h"mes^or'the  ^^^  carried  on  business  as  general  merchants  in  London,  sold 
purposes  of  re-  them  on  their  (the  defendants)  own  account;  12  tons  of  clover 
was  'made  on  seed,  which  were  paid  for  in  casb^  and  left  iu  the  defendants' 
AoT^nnd the  warehouses,  for  the  purpose  of  being  re-sold  by  them,  as 

^^9',,^'  *^  factors  for  Burmesier  and  FidaL  when  a  favourable  oppor- 
plamtim,  rest-  '  •   ^'^ 

dent   abroad, 

and  by  their  express  order ;  but  the  invoices  of  both  were  made  out  in  the  name 

of  B,  6c  Co,,  who  did  not  inform  the  defendant,  that  the  latter  purchase  was  not 

made  on  their  account:—- Held,  that  the  defendants  having  made  advances  to 

JB.  &  Co,  could  not  retain  possession  of  the  sted  against  the  plaintifis,  on  the 

ground  that  a  factor  has  no  authority  to  pledge  the  goods  of  his  principal. 
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tuiiity  should  occur.   That  in  the  following  month,  the  defend-        1810. 
aots,  as  factors,  purchased  the  seed,  to  recover  which  this  acUon     _  ^*^  ^ 
was  brought,  by  order  ofBurmester  and  Fidal,  and  on  their  r. 

account,  which  Burmester  and  Fidal  paid  for  in  cash,  and  which 
was  also  left  in  tlie  defendants*  warehouses  for  the  purpose  of 
re-sale;  that  in  both  instances,  invoices  were  made  out  and  de- 
livered to  Butmester  and  Fidal,  in  their  own  names,  and  that 
in  the  latter  transaction,  the  defendants  handed  over  to  Btfr- 
mester  and  Fidal  the  bought-note  which  they  received  from 
Messrs.  Ellis,  the  sellers,  according  to  the  practice  of  the 
trade  between  factor  and  principal.  That  in  November  last, 
all  the  seed  still  remaining  in  the  possession  of  the  defendants, 
in  consequence  of  the  unfavourable  state  of  the  markets,  Bur^ 
mester  and  Fidal  applied  to  them  for  an  advance  of  £2000  on 
the  security  of  the  seed  in  question,  and  they  accordingly  drew 
bills  on  the  defendants  to  that  amount,  and  which  they  ac- 
cepted; that  a  few  days  before  these  acceptances  became  due, 
Burmester  and  Fidal  applied  to  the  defendants  for  further 
time,  to  meet  the  acceptances,  and  for  which  Burmester  and 
Fidal  had  agreed  to  provide  cash,  and  that  a  new  arrange- 
ment was  entered  into  between  the  parties.  It  was  further 
proved  by  Fidal,  that  the  seed  in  question  was  purchased  by 
order  of  the  plaintiffs,  aud  on  their  account,  and  that  one  of 
the  plaintiffs  was  in  London  at  the  time  the  purchase  was 
made;  that  the  invoice  was  made  out  to  Burmester  and 
Fidal,  as  principals,  and,  together  with  the  bought-note, 
received  by  the  defendants  from  the  sellers,  was  handed  to 
the  plaintiffs,  who  knew  the  seed  was  left  with  the  defendants, 
and  that  it  was  paid  for  by  Burmester  and  FidaF^  draft,  and 
that  the  seed  was  held  by  them  on  account  of  the  plaintiffs,  when 
the  advances  were  made  by  the  defendants  to  them. — For  the 
defendants,  it  was  contended,  tliat  Burmester  imxA  Fidal  were 
only  known  to  them  as  principals  or  general  merchants ;  but 
the  plaintiffs  insisted,  that,  as  Burmester  and  Fidal  had  pur* 
chased  the  seed  for  them  as  factors,  they  had  no  authority  to 
pledge.  His  Lordship  left  it  to  the  jury  to  consider,  whether 
the  plaintiffs  w^re  entitled  to  recover  either  in  fact  or  by  law. 
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1889.        aud  i«td,  that  tkey  were  to  judge  whether  this  ca«e  was  dis* 
^^""^         tiogiiishable  from  the  general  rule,  that  a  person  standing  ib 
o.  the  situation  of  factor,  has  no  authority  to  pledge  the  goods 

of  his  principal.    The  Jury  returned  a  verdict  for  the  de- 
fendants. 

Mr.  Serjt.  Lens,  on  a  former  day  in  this  Term,  obtained  a 
rule  nisi,  that  this  verdict  might  be  set  aside,  and  a  new  trial 
granted,  on  the  ground  that  no  property  in  the  seed  passed  to 
the  defendants  by  the  deposit  made  by  Burmester  and  Vidal 
to  them ;  that  the  former  were  not  authorised  to  make  ad- 
vances to  the  latter,  as  the  plaintiffs  had  not  empowered  them 
to  raise  money  on  their  account,  or  to  act  as  principals  in  the 
transaction. 

Mr.  Serjt.  Faughan  now  shewed  cause.      If  this  came 
within  the  general  class  of  cases  of  factors    pledging  the 
goods  of  their  principals,  it  is  quite  clear  that  it  would  be 
an  excess  of  authority ;  for  in  Paterson  v.  Tush  {u)^  it  was 
decided,  that  though  a  factor  has  power  to  sell,  and  thereby 
bind  his  principal,  yet  that  he  could  not  affect  or  bind  the 
properly  of  the  goods,  by  pledging  them  as  a  security  for  liis 
iown  debt;  but  this  case  is  mainly  distinguishable,  forfiur- 
mesler  aud  Fidal  dealt  in  the  market  on  their  own  account 
as  principals  as  well  as  brokers  ;  and  if  the  plaintiffs  allowed 
then!  to  hold  themselves  out  as  principals,  they  discharged 
the  liability  of  tlie  defendants.    The  purchase  in  question  was 
made  in  tlie  names  of  Burmester  and  Fidal,  and  the  invoice 
was  made  out  accordingly,  and  the  seed  was  expressly  de- 
livered to  the  defendants  to  be  re-sold  on  an  advance  of  the 
market,  together  with  other  seed,  which  Burmester  and  Fidal 
bad  before  purchased,  and  deposited  with  them^  ou  their  own 
account.    The  plaintiffs  never  gave  the  least  intimation  to  the 
defendants  that  they  were  principals,  but  permitted  Burmester 


(a)  tSirungefi^7%. 
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ttOfi  Fid^l  to  deal  with  tbem  as  such.     TliU  therefore  conies        liU. 
within  ibe  principle  laid  down  by  Lord  Ellenborough  in     GuicaAln 
Martini  t.  Coles  (a),  where  he  observed,  that,  **  where  indeed 
a  factor,  by  the  assent  of  his  principal,  eihibits  himself  to  the 
world  as  owner^  and  by  tliat  means  obtains  credit  as  ovmtr, 
the    principal   will    be  liable  who    furnished    the  means." 
[Lord  Chief  Justice  Dallas. — Although  a  factor  may  have 
the  prima  facie  possession  of  goods,  still  he  has  no  rigiit  to 
pledge  them,   if  in  fact  they  are  the  property  of  another.] 
In  M'Combie  v.  Davies  (6),    the  party  pledging  was  an  ac- 
credited agent,  but  here  the  seed  was  never  out  of  the  defend- 
ants' possession,  nor  did  they  know  that  Burmester  and  Fidal 
were  acting  as  factors;  and  more  particularly  so,  as  the  invoice 
was  made  out  in  their  names,  although  one  of  the  plaintiffs  was 
then  in  this  country ;  or  at  all  events  they  might  consider  them 
as  principaki  acting  with  the  consent  of  the  plaintiffs.     In 
Pickering  w.  Busk(c),  Lord  Ellenborough  held,  that ''  it  could 
not  fairly  be  questioned  in  that  case,  but  that  the  broker 
had  an  implied  authority  to  sell ;  that  strangers  could  only 
look  to  the  acts  of  the  parties,  and  to  the  external  indicia 
of  property,  and  not  to  the  private  communications  which 
might  pass  between  a  principal  and  his  broker;   and  that 
if  a  person  authorised  another  to  assume  the  apparent  right 
of  disposing  of  property  in  the  ordinary  course  of  trade,  it 
must  be  presumed  that  the  apparent  was  the  real  authority/' 
Here^  therefore,  the  defendants  had  a  right  to  consider  Bur- 
mester  and  Fidal  as  the  principals,    as  the  indicia  of  the 
property  was  in  them,  and  consequently  that  takes  this  cate 
outof  the  rules  of  the  general  modes  of  dealing,  as  between 
principals  and  factors. 

Mr.  Serjt.  Lens,  in  support  of  the  rule,  was  stopped  by 
the  Court. 


»mi^m^mm^t^m^.^m  ■■       I  ^ III!  ■  ■  I   >■ 


(«)  1  ifaak  if  Selw,  147.«— ^(6)  6  Ea*t  aS8. (c)  15  EagI  45. 
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1819.  Lord  Chief  Justice  Dallas.— The  facts  of  this   case 

OuicHARD     ^'^^''y  shew,  that  the  property  in  the  seed  did  not  belong 
r.  to  the  parties  by  whom  it  was  pledged,  but  that  they  stood 

in  the  situation  of  factors  for  the  plaintiffs ;  and  conse- 
quently they  could  have  no  authority  to  pledge.  The 
defendants  sold  seed  to  Burmester  and  ridal  on  their 
own  account,  and  were  also  employed  by  them  to  purchase 
the  seed  in  question  for  the  plaintiffs,  as  their  factors,  they 
having  before  made  them  advances  for  this  particular  purpose. 
The  only  question  then  is,  whether  Burmester  and  Vidal 
were  authorised  by  the  plaintiffs  to  pledge;  or,  in  other 
words,  whether  the  acts  they  have  done  amount  to  a  pledg- 
ing or  not.  It  appears  to  me,  that,  in  point  of  prin- 
ciple, this  case  comes  round  to  the  general  one,  of  a  factor's 
pledging  the  goods  of  his  principal ;  but  it  has  been  said, 
that  the  plaintiffs  consented  that  Burmester  and  ndat 
should  appear  as  the  real  owners  of  the  seed  ;  but  that  does 
not  seem  to  be  so,  under  the  circumstances  of  this  case. 
When  a  factor  is  employed  to  purchase  or  sell,  the  contract  is 
usually  made  out  in  his  own  name ;  although,  allowing  him 
to  retain  possession  of  the  property  may  be  prima  facie  evi- 
dence of  ownership,  still,  if  the  actual  right  of  property 
be  in  another,  he  can  have  no  power  to  pledge.  I'he  case 
of  Martini  v.  Coles  seems  to  mc  to  be  decisive  of  the  present 
question  : — There,  goods  were  consigned  from  abroad  to  a 
factor,  to  be  sold  on  account  of  the  consignor,  and  a  bill  of 
lading  was  sent  to  deliver  the  goods  to  the  factor,  or  his 
assigtis ;  the  factor  afterwards  indorsed  and  delivered  the 
bill  of  ladiug,  together  with  the  goods,  to  the  defendants,  as 
brokers,  with  instructions  to  do  the  needful ;  and  the  defend- 
ants made  advances  to  him  on  the  credit  of  those  and  other 
goodsj  without  knowing  that  be  was  not  th'e  owner  of  them  ; 
and  it  was  held  that  the  defendants  could  not  retain  the  goods 
against  the  consignor,  until  payment  of  the  debt  due  to  them 
from  tht;  factor  ou  account  of  these  advances.    There,  tlip 
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factor  was  as  much  the  ostensible  owner  of  the  goods  as        1810. 
Burmester  and  P'idal  are  in  this  case.     In  point  of  principle,     q  JJ^^haro 
therefore,  I  am  of  opinion,  that  this  is  in  fact  the  common  «. 

r  »  MORGAH. 

case  of  a  factor  pledging  the  goods  of  bb  principal  which  have 
come  to  his  hands  ;  and  I  need  oul^  to  add,  that  the  verdict 
of  the  Jury  was  against  my  opinion. 

Mr.  Justice  Park. — [entirely  concur  with  my  Lord  Chief 
Justice.  My  Brother  Faughan  has  endeavoured  to  dis- 
tinguish this  from  the  preceding  cases,  by  which  it  has  been 
uniformly  decided  that  a  factor  has  no*  authority  to  pledge 
the  goods  of  his  principal ;  but  it  appears  to  me,  that  there 
is  no  ground  for  any  such  distinction.  lu  fact,  the  plaintiffs 
had  paid  Burmester  and  Vidal  for  the  seed  before  the  sale 
was  effected,  and  it  was  in  reality  purchased  by  their  money, 
although  paid  for  by  the  check  of  Burmester  and  VidaL 
The  facts  of  the  case  of  Martini  v.  Coles  are  nearly  similar 
to  the  present ;  the  principle,  therefore,  appears  to  be,  that 
whether  a  party  is  ignorant  or  not  as  to  whom  the  goods 
may  really  belong,  still,  if  they  are  not  the  property  of  the 
person  pledging,  the  principal  cannot  be  bound  by  his  acts. 
11ie  sale,  from  the  circumstances  disclosed  in  evidence  in 
this  case,  was  entirely  different  from  that  in  Pickering  v.  Btisk  ; 
and  I  therefore  am  of  opinion  that  there  should  be  a  new 
trial. 

Mr.  Justice  Burro  ugh. — In  point  of  fact,  Burmester 
and  Fidal  were  merely  the  factors  of  the  plaintiffs,  and  there 
was  nothing  in  their  conduct  to  bhew  that  they  intended  them 
to  act  as  principals  in  purchasing  the  seed  in  question. 

Mr.  Justice  Richardson. — I  am  also  of  opinion,  tliatthis 
case  falls  within  tlie  rule  that  a  factor  cannot  pledge  the 
goods  of  bis  principal.  This  was  fully  established  in  the 
case  of  Martini  v.  Coles,  which  applied  to  goods  consigned 
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1819.        from  abroad  to  a  factor,  to  be  sold  on  account  of  the  coii- 
^  ^^"^^-.j.     signor,  as  well  as  to  goods  purchased  in  this  country  by  a 
V.  factor  on  account  of  his  principal.     I  therefore  concur  with 

the  Court  in  thinking,  that  this  case  falls  within  the  gene- 
ral principle^  and,  couscquciuly,  that  the  rule  for  a  new  trial 
must  be  made 

Absolute. 


No'v'^ioth.  Sanderson  and  Another  r.  Svmons. 

iniored^froin     *  HIS  was  an  action  of  assumpsit,  brought  by  the  plaintiff* 

UnerpoolxoAf-  against  the  defendant,  another  underwriter  to  the  same  policy 
rtai,anddaru]g     ^  ^  '  "^     ^  ^ 

ber  stay  there,  as  in  the  case  of  Sanderson  v.  M'CuUom  (a).  The  declaration 

soci  iMick  with 

liberty  to  sell,  here  contained  two  counts,  the  first  stating  the  policy  in  its 

cha^ee  load     ^'^cred  form,  the  words  "  and  trade'*  being  introduced ;  and  the 

and    reload     second  omitted  those  words,  and  stated  the  policy  to  be  in  the 

goods.     After  .   .  . 

the  execntion  same  terms  as  it  was  originally  subscribed.     At  the  trial  of  the 

the  MsnreiT^'  former  cause,  on  a  verdict  having  been  found  for  the  plaintiffs, 
inserted^  the  ^  verdict  was  taken  for  them  by  consent  in  this  action,  and  the 
trade  "  in  the  only  distinction  was,  that  here  the  evidence  of  the  defendant's 
the  consent  of  agent  was  to  be  taken,  which  was  as  follows  : — that  the  policy 
Un  nndcrwri-  ^^^  shewn  to  him  on  the  1 1th  of  Feb ruarj/ by  one  of  tlie  plain- 
er), althongh  ^ffo  who  stated  that  the  ship  was  to  go  to  Bonny,  in  Africa,  to 
others  had  as-  .  .  J9         J         » 

scnted  thereto,  load  with  palm  oil,  and  back  to  Liverpool'^  that  a  conversation 
material    al-  *  passed  respecting  her  trade,  when  the  plaintiff  said,  *'  she  is 

sSr^hadmicr-  S^^"8  *^  ^"^  P^*^^  ^^  '^^^  P^'"™  o^'" — hut  that  the  broker 
ty  to  trade     saw  no  letter  of  order ;  that  on  the  following  day,  he  saw 

frodaction  of  the  plaintiff  talking  with  M'Cul/om  and  another  under- 
tbose  words.      ^^iter   on  the  policy,  when  M'Cullom  asked  him,  \ihether 

he  intended  to  give  the  ship  liberty  to  trade  ;  that  he  then  saw 
the  policy,  and  believed  their  initials  had  been  put  to  it ;  but 


(a)  AnlCf  page  o. 
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that  the  broker  declined  putting  his  initials  when  requested  to         18 19, 
do  90f  when  the  other  underwriter  told  the  plaintiff  he  had     sandeTi on 
deceived  him,  and  immediately  ran  his  finger  over  his  initialsj  ^' 

the  ink  being  then  wet ;  and  that  M*CtUlom  endeavoured  to 
get  the  policj  to  do  the  same,  but  that  the  plaintiff  took  it 
away,— when  the  defendant's  broker  said,  tliat  he  dissented 
to  the  introduction  of  the  word  '^  iradet"  as  he  never  under- 
wrote trading  policies  to  Africa ;  he  therefore  refused  to 
subscribe  his  initials,  and  proposed  to  return  the  premium  to 
the  plaintiffs,  which  they  refused  to  take,  and  which  he  had 
since  paid  into  Court. 

Mr.  Serjt.  Ijcns,  on  a  former  day  in  this  Term,  havii^ 
obtained  a  rule  nisi,  that  this  verdict  might  be  set  aside  and  a 
nonsuit  entered,  on  the  same  objection  to  the  interlineation  of 
the  words,  ^  and  trade  "  in  the  policy,  as  in  Sanderson  ▼• 
M*Cullom,  and  more  particularly  so,  as  here  the  defendant's 
broker  had  expressly  dissented  from  their  being  introduced^ 
and  had  not  signed  his  initials  to  the  policy  in  its  altered  state ; 

Mr.  Serjt.  Faughan  now  shewed  cause.  The  only  ob« 
jection  to  the  plaintiffs  being  entitled  to  retain  their  verdict 
is,  that  the  words  **  and  trade/*  were  introduced  into  the 
policy  after  it  was  subscribed  by  the  defendant's  broker,  and 
that  it  had  the  effect  of  vitiating  the  policy.  But  the  risk  is 
not  thereby  altered,  and  the  interlineation  of  these  words  are 
mere  surplusage ;  for  by  the  words  sell,  barter,  and  exchange 
goods/  in  the  body  of  the  policy  as  it  originally  stood,  the  vessel 
had  a  clear  right  to  trade  on  the  coast  of  Africa.  Policies  of 
insurance  are  wholly  different  to  other  instruments  under  seal, 
as  they  apply  to  the  respective  interests  of  numerous  and  uncon- 
nected parties ;  and  by  the  35  Geo,  3.  c.  63.  s.  \3  (a),  altera- 


(a)  By  which  it  is  provided,  that  nothing  in  that  act  should  extend  to 
j>rohibit  the  making  of  any  alteration  which  might  lawfully  be  made  in 
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tions  in  policies  are  authorised  and  legalised ;  and  unless  the 
risk  be  enlarged^  such  instruments  do  not  require  a  fresli  stamp. 
In  French  v.  Patton  (a),  Lord  Ellenborougk  said,  that 
*^  the  plaintiff's  o\rn  act  had  made,  as  far  as  he  could  make, 
the  policy  speak  a  different  language  from  nhat  he  then  insisted 
that  it  did,  and  that  he  must  take  the  consequences;''  but  here 
the  alteration  did  not  vary  the  terms  of  the  original  contract, 
and  tlierefore  could  not  vitiate  the  policy ;  besides,  several 
of  the  underwriters  had  consented  to  the  interlineation  of 
those  identical  words.  If  a  liberty  to  take  a  supercargo  had 
been  inserted,  it  would  not  vitiate  the  policy ;  and  the  Jury 
by  their  verdict  found,  that  the  risk  was  not  altered  by  the  in- 
troduction of  the  words  '*  and  trade ;"  and  therefore  that  the 
original  contract  must  continue  in  force.  In  Langhom  v. 
Cologan  (6),  Sir  James  Mansfield  said,  '^  the  instrument  now 
is  different  from  what  it  is  stated  in  the  only  count  on  which 
the  plaintiff  could  have  recovered  at  the  trial.  The  alter- 
ation is  a  very  material  one.  When  once  a  declaration  of 
interest  is  made,  the  policy  attaches  not  on  any  goods  the 
plaintiff  might  put  on  board,  but  on  those  comprehended 
in  that  declaration.  The  instrument,  therefore,  as  to  those 
who  do  not  assent  to  that  declaration  is  gone."  But 
there  a  specific  subject  of  insurance  was  added.  So  in  jFotr/ie 
y.  Christie  (c),  the  time  of  sailing  was  enlarged,  which  was  a 
material  alteration  ;  but  the  interlineation  of  the  words  in  this 
case  were  altogether  unnecessary  and  superfluous,  and  there- 
fore do  not  vitiate  the  policy. 


the  terms  or  conditions  of  any  policy  of  insurance,  duly  stamped,  after 
the  same  should  have  been  underwritten,  or  to  require  any  additional 
stamp  duty  by  reason  of  such  alteration ;  so  that  such  alteration  be 
made  before  notice  of  tlie  determiuation  of  the  ri»k  originally  insured, 
vSec. ;  and  so  that  the  thing  insured  should  remain  the  property  of  the 
same  person  or  persons ;  and  so  that  such  alteration  should  not  prolong 
the  term  insured  beyond  the  period  allowed  by  that  act ;  and  so  that  no 
additional  or  further  sum  should  be  insured  by  reason  or  means  of  such 
alteration, 
(a)  9  East  356.-— (^)  1  Tavad.  333.— (c)  ^lUc,  vol.  i.  114. 


SvMONf. 
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Mr.  Serjt.  Len»,  in  support  of  the  rule. — Here  the  defend  1819. 
daBt'«  agent  expressly  disputed  to  put  his  initials  to  the  policy  ^^""^ 
aAer  the  intertineation  was  made,  on  the  ground  that  the  r. 

ship  was  not  originally  intended  to  trade.  The  alteration, 
therefore,  is  material,  and  avoids  the  policy  as  against  the 
defendant.  Thongh  the  Jury  thought  it  immaterial,  still  the 
broker  considered  it  otherwise;  at  all  events,  tlie  plaintiffs 
cannot  recover  on  either  of  the  counts  in  this  declaration,  as 
the  defendant  did  not  assent  to  the  alteration,  as  stated  in 
the  first,  and  die  contract  given  in  evidence  cannot  support 
the  second,  unless  such  contract  can  be  used  as  if  those  words 
had  not  been  introduced.  The  statute  35  Geo.  3.  is  not 
applicable  to  this  case,  as  it  merely  authorises  an  alteration 
to  be  made  in  a  policy  with  the  consent  of  both  parties.  In 
Langhom  v.  Cologan,  where  the  policy  was  executed  in  the 
common  printed  form^  and  the  subject-matter  of  the  insurance 
afterwards  inserted,  it  was  held  to  vitiate  the  instrument,  as 
against  those  underwriters  who  bad  not  signed  it  after  the 
insertion ;  so  here,  this  policy  cannot  be  in  force  against  the 
defendant,  who  expressly  refused  to  subscribe  his  assent  to  the 
interlineation.  The  word  trade,  therefore,  is  the  foundation 
of  the  new  contract,  and  varies  the  legal  operation  of  the 
policy  as  it  originally  stood. 

Lord  Chief  Justice  Dallas. — ^The  justice  of  this  case  is 
with  the  plaintiffs.  Whatever  the  effect  of  the  alteration 
might  be,  still  it  appears  most  singular  that  the  parties  should 
have  intended  that  the  ship  should  merely  go  to  Africa,  and 
return  to  Liverpool,  without  being  allowed  the  privilege  of 
trading.  But  on  the  facts,  I  think  the  defendant  must  be 
considered  liable  on  this  policy  ;  for  the  ship  has  done  no 
more  than  he  intended  she  should.  Before,  however,  I 
advert  to  the  form  of  the  objection,  I  will  merely  state  the 
leading  circumstances  : — By  the  original  policy,  the  vessel  had 
liberty  to  sell,  barter,  and  exchange  goods,  and  load,  unload, 
aod  re-load  goods^  at  all  ports  and  places  she  might  call  at  and 
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1819.        prckreed  to.     Under  this  general  liberty  to  seM,  barter,  &c. 
^"^v^        the  Jury  thought  that  she  had  liberty  to  trade.     After  thit 
ff,  policy  had  been  effected,  the  plaintiffs  caused  the  words  *^  and 

STMowf .  frtuk  **  to  be  inserted  in  the  risk,  not  thereby  intending  to 
defraud  the  underwriters,  or  conceal  such  interlineation  from 
them  j  for  one  of  them  went  round  to  the  different  under- 
writers, for  the  express  purpose  of  obtaining  their  assent  to 
die  alteration  :  some  agreed,  and  others  objected  to  it,  after 
they  had  set  their  initials  against  those  words,  thereby  signify- 
ing their  assent.  As  well  on  the  face  of  the  instrument  as 
by  the  finding  of  the  Jury,  the  alteration  appears  to  be 
immaterial ;  for  though  the  defendant's  broker  refused  to  sub- 
scribe his  initials  to  the  interlineation,  still  he  would  remain 
liable  on  the  policy  as  it  originally  stood.  It  appeared  at  the 
trial  of  the  former  cause,  that  the  vessel  did  not  go  from  port 
to  port,  although  she  had  a  liberty  given  her  to  trade  generally. 
With  respect  to  former  decisions,  this  case  does  not  appear  to 
me  to  come  within  them.  It  is  quite  clear,  that  if  a  deed  be 
altered  in  a  material  part  by  a  stranger,  it  becomes  void ;  so 
if  there  be  an  immaterial  alteration  by  a  party,  it  also  avoids 
it.  The  general  meaning  of  that  rule  was,  rather  to  ascertain 
the  identity  of  the  instrument  than  guard  against  fraud ; — 
but  this  case  depends  on  its  own  circumstances.  After  the 
plaintiffs  had  caused  the  interlineation  to  be  made  in  the 
policy,  all  the  underwriters  were  requested  by  them  to  assent 
to  the  alteration;  it  was  not  therefore  done  without  their 
privity;  and  all  the  previous  decisions  turn  on  alterations 
which  are  made  without  such  privity.  Those  underwriters, 
in  this  case,  who  put  their  initials  against  the  words  introduced , 
expressed  their  consent  to  their  introduction,  and  were  bound 
by  the  policy  in  its  altered  state  ;  those,  however,  who  re- 
fused to  do  so  on  its  being  exhibited  to  them  for  that  purpose, 
were  bound  by  the  policy  as  it  originally  stood.  In  the  cases 
of  Langhorn  v.  Cologauy  and  Fairlie  v.  Christie,  the  sub- 
stance of  the  instrument  was  changed  by  the  alteration ;  but 
here  the  interlineation  vras  submitted  to  all  the  parties  for  their 
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assent  after  it  was  made,  and  those  underwriters  who  refused        1819. 
to  adopt  it  remained  liable  under  the  original  policy.  ^^"^^ 

Mr.  Justice  Park. — The  second  count  of  the  declaration      Symohs. 
18  founded  on  the  policy  as  it  originally  stood,  which  con- 
tained a  liberty  to  sell,  barter  and  exchange,    load,  unload 
and  re-load  goods,  at  all  places  the  ship  might  call  at  and 
proceed  to ;  and  after  the  underwriters  had  subscribed  it  in 
that  form,  the  assured  caused  the  words  ^*  and  trade "  to  be 
inserted  in  the  risk.      It  was  most  properly  considered  by  the 
Jury,  whether  the  introduction   of  those   words  made  any 
difference,  and  they  found  by  their  verdict  that  they  did  not. 
Such  finding  is  founded  on  common  sense;    for  the  word^ 
nil,  barter,  and   exchange,   necessarily  imply  a  trading. — 
Besides,  it  was  proved,  that,  according  to  the  nature  of  voy- 
ages of  this  description,  a  trading  to  Africa  might  fairly  be 
implied.     Without,  therefore,  enquiring  into  the  doctrine  laid 
down  in  Pigot*s  case  (a),  or  Lord  Darcj/  v.  Sharpe  (6),  as  to 
the  effect  of  alterations  in  mercantile  or  other  instruments,  it 
was  fully  considered  by  Lord  Kenyon,  and  Mr.  Justice  Buller, 
io  Master  v.  Miller  (c),  where  the  latter  differed  from  the  rest 
of  the  Court,  and  doubted  whether  a  material  alteration  in  a 
mercantile  contract  avoided  the  instrument ;  but  the  question, 
in  this  case,  arises  on  a  policy  of  insurance,  and  in  all  tlie 
causes  decided  on  instruments  of  this  description,  (that  of  Hill 
V.  Patten  (d),  being  entirely  out  of  the  question,)  the  Courts 
have  considered  the  materiality  of  the  alteration.     In  Camp-, 
bell  V.  Christie  (e),  a  policy  from  Cal/nar  to  Portsmouth  was 
altered,  by  inserting  the  words  "  or  fVej/mouth  "  after  Ports- 
mouth, and  it  was  held,  tliat  the  alteration  avoided  the  policy, 
as  against  an  underwriter  who  was  ignorant  of  its  being  made, 
for  that  the  risk  was  thereby  increased ;    so  in  Langhorn  v. 
Cologan,  the  policy  was  executed  without  any  specific  subject 


(«)  1 1  Rep,  f 7. (&)  1  Leon,  28«. {t)  4  Term  Rep.  5-:0. (d)  8  Emi 

573.— (f)  2  Stark.  Rtp.  o4. 
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1819.        of  insurance  being  inserted,  but  wtiich  was  afterwards  added. 


And  in  Fairlie  v.  Christie,  the  alteration  of  tlie  time  of  sail- 

V.  ing  was  most  material,  as  it  was  enlarged  from  the  lOtli  of 

Symons.       Ociober  to  the  31st  of  December.     But  here  the  alteration 

18  immaterial,  as  the  risk,  as  it  before  stood,  would  warrant 

a  trading  voyage  to  Jfrica, 

Mr.  JusticeBuRRO  ugh  . — If  the  addition  of  the  words"  and 
trade/*  had  altered  the  construction  to  be  put  on  the  policy, 
I  think  the  plaintiffs  would  not  be  entitled  to  recover;  but  by 
the  terms  of  the  original  contract,  the  risk  was  described  at 
and  from  Liverpool  to  the  vessel's  ports  of  discharge  and 
loading  in  Jfrica,  or  during  her  stay  there.  These  words, 
therefore,  comprehend  a  trading;  but  further  liberty  was 
given  her  to  sell,  barter,*  exchange,  load,  and  re-load  gqods ; 
therefore  the  addition^of  the  words  ^*and  trade ''  amount  to 
nothing,  as  a  trading  is  clearly  comprehended  during  her  stay  at 
Africa.  There  is,  therefore,  no  alteration  in  substance ;  and 
a  Jury  of  merchants  have  found  that  the  introduction  of  these 
words  in  the  policy  was  immaterial.  From  the  ciise  of  Master 
V.  Miller  to  the  present  time,  the  materiality  of  the  alteration 
has  been  the  sole  question  ;  that  was  the  ground  on  which  the 
case  of  Fairlie  v.  Christie  was  decided,  and  in  Lord  Darcif  v. 
Sharpe  the  alteration  was  not  deemed  material. 

Mr.JusticeRiCHARDsoN. — The  only  question  is, whether 
the  defendant  in  this  case  is  discharged  from  his  original  con- 
tract by  the  interlineation  of  the  words  "  and  trade*' ;  and  I 
think  he  is  not,  as  the  alteration  is  immaterial^  and  as  the  assured 
afterwards  requested  the  defendant,  as  well  as  the  other  un- 
derwriters, to  adopt  them.  It  has  been  said,  however,  that 
the  alteration  varies  the  identity  of  the  instrument,  as  against 
him,  and  that,  as  it  now  stands,  the  plaintiffs  cannot  recover 
on  either  of  the  counts  in  their  declaration  ;  but  I  think  other- 
wise ;  for,  as  the  defendant  had  not  consented  to  the  alteralioUi 
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idutj  had  a  right  to  declare  on  the  policy  as  it  origioall;  stood, 
as  the  substance  of  the  instrumeot  Mrould  be  thereby  set  out, 
and  therefore  that  it  would  not  be  a  variance  on  its  beug  pro- 
duced with  those  words  inserted  therein.  The  true  nature 
and  substance  of  the  contract  was,  that  the  assured  should  be 
entitled  to  go  to  and  trade  at  Africa^  and  the  policy^  as  it  now 
stands,  would  identify  atich  purpose. 

Rule  discharged. 
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Willi AMSOK,  Demandant;  MbooisoNi  Tenant;  Beau-    Wedneidayy 

MONT,  Vouchee.  Nof.sith. 


Me.  Serjt.  HuUock  moved,  that  this  recovery,  which  was 
suffered  in  Eatter  Term  last,  might  be  amended,  by  insert* 
ing  the  words  '^  Perpetual  Advowsons,"  and  striking  out 
those  of  **  Tithes  to  Rectories  belonging  and  appertaining," 
on  an  afiidavit,  which  stated,  that  it  was  intended  to  pass  two 
perpetual  advowsons,  but  that  instead  of  so  doing,  they  had 
been  described  in  tlie  recovery  as  rectories,  and  that  no  tithes 
were  inserted  in  the  deed  to  lead  the  uses.  It  appeared  by 
the  deed  that  the  premises  were  described  as  the  perpetual 
advowson  of  the  rectory  of  Kirkage^  and  also  the  perpetual 
adfowson  of  Catnbreman. 

Fiat. 


A  recovery 
mmv  be  anieiid* 
ed  byfobstl- 
tating  the 
words  "  per- 
petail  aavow 
mim"  for  those 
of  <*  tithes  to 
rectories  be- 
longiog/'  dec. 
if  the  words 
"  perpetual  sd* 
▼owsons**  ooly 
mre  inserted 
in  the  deed  to 
lead  the 
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Wednesday,  BrittaIN  V.  KiNNAlRO.  Esq.  and  Another. 

Nov.  «4th.  ^ 

Where  a  Jus-  1  HIS  was  an  action  of  trespass,  brought  against  the  defeiid- 
Peace  has  ju-  *^^  ^8  two  of  the  Magistrates  of  the  Thames  Police  Office, 
convicUo"n  is  *    for  seizing  and  talcing  possession  of  a  vessel  of  ihe  plaintiff, 

conclusive  evi-  called  the  Phanix,  with  her  masts,  sails,  and  furniture,  and 
dence  of  the  ,         .  .  ... 

facts  stated  in  500  pounds  weight  of  gunpowder,  and  six  casks  containmg  it, 

appea'ron^the'  *°^  detaining  the  same  for  a  long  time,  whereby  the  plaintiff 
Th^**f*^'  was  prevented   from  selling  the  powder,  and  deprived    of 

where  in  an  ac-  the  use  of  his  vessel.  Plea,  Not  Guilly.  -At  the  trial  of  the 
a^Uifttwu  *  cause  before  Lord  Chief  Justice  Dallas,  at  fVestminster,  at 
•elring  and'^de-  '**®  Sittings  after  the  last  Term,  it  was  proved  that  ihe  plain- 

taining  a  tiff  was  the  owner  of  the  Phanix,  which  was  a  decked  and 

decked  and  .  -t      i_»  i    i     i  •_ 

regfstered         registered  vessel  of  fifteen  tons  burthen,  and  which  had  been 

7lbiniit,haviiiff  Seized  bj  the  Thames  Police-officers,  and  condemned  by  the 
SoJrd  ^uSw"  defendants,  under  the  Bum  Boat  Act  {a).  Several  witnesses 
the  Bum  Boat  were  called  for  the  plaintiff,  to  prove  that  the  vessel  in  ques- 
c.fs.— Heid,  tion  could  not  be  considered  a  boat  within  the  meaning  of 
cottid*  no?be*'  '^^^  statute ;  when  a  conviction,  made  by  the  defendants,  wa#* 

let  Into  evl.       put  in,  framed  nnder  the  statute,  and  which  stated  that"  The 

deoce,  to  shew  "^     .    ,  .... 

that  she  was       plaintiff  tmlawfully  had  in  his  possession,  in  a  certain  boat  on 

^thin  the  ^^^  River  Thames,  certain  stores,  to  wit,  350  pounds  weight 
BMaaingofthat  ^f  gunpowder,  and   48   pounds   vveiglit  of  ball   cartridges, 

which  had  then  lately  been  unlawfully  procured  from  and  out 
of  a  ship  or  vessel  in  the  said  River  Thames',  and  that  as  he 
had  not  produced  the  party  from  whom  be  bought  the  same, 
uor  given  any  account,  to  the  satisfaction  of  the  defendants, 
how  he  came  by  the  said  stores,  they  adjudg|d  him  to  pay 
£5,  and  that  the  boat,  together  with  her  tackfe,  &c.  had  be- 
come forfeited,  and  they  ordered  the  same  to  be  disposed  of 
as  the  law  directed.''  His  Lordship  was  of  opinion,  that  this 


(a)  C  Geo,  -J,  c.  28. 
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conviction  waa  conclusive,  to  shew  that  the  vessel  was  a  boat,         1B19. 
and    that  the   |)laiiuiif  was  precluded  from  giving  evidence      brj^taim 
that  she  was  a  ship  or  vessel,  and  not  a  boat,  within  the  mean- 
ing of  the  statute,  and  accordingly  directed  a  nonsuit,  but 
reserved  the  point  for  the  consideration  of  the  Court. 

Mr.  Scrjt.  rviigltan,  on  a  former  day  in  ihis  Term,  obtained 
a  rule  uhi  that  this  nonsuit  might  be  set  aside,  and  a  new 
trial  granted ;  and  contended,  that  a  decked  and  registered 
vessel  could  not  be  considered  as  a  boat ; — which  alone  was 
liable  to  seizure  under  the  act.     That  the  conviction  could 
liot  operate  conclusively  so  as  not  to  admit  evidetice  of  tier 
being  a  Te8sel  of  a  difi'erent  description,  and  that  ahhough 
she  appealed    to   be   a   boat  on  tlie   face   of  the  convic- 
tion, still,  that  the  defendants,  as  Magistrates,  had  no  juris- 
diciiun  to  term  her  so.     In  Welch  v.  l^ash  (a)  it  was  held, 
that  an  old  highway  could  not  be  8top|X'd  up  by  order  of 
Magis(fate9>  under  the  13  Geo.  S.  f.  7B.  before  a  new  one 
^vas  set  out;   and   Lord  E/knborough  there  said  (b),  tltat 
^'  Justices  cannot  make  facts  hy  their  determination,  in  order 
to  give  themselves  jurisdiction  contrary  to  the  truth  of  the 
case ;  and  that  however  desirous  the  Court  might  be  of  con* 
suiting  the  convenience  of  individuals,  yet  that  they  could  not 
oxtend  the  jurisdiction  of  others  any  more  than  they  could 
tbeir  own  ;**  and  Mr.  Justice  Laurence  said,  that  '^Justices 
cannot  •  give  themseljires  jurisdiction  in  a  particular  case,  by 
finding  that  as  a  fact  which  is  not  the  fact ;"  and  in  Davison 
V.  GiU{c)  it  waa  held,  that  an  order  of  Magistrates  under 
that  statute  for  turning  a  road,  must  pursue  the  form  pre- 
scribed therein;  and  that  unless  it  stated  the  exact  length 
and  breadth  of  the  new  road  set  out,  it  was  a  nullity. 

Mr.  Serjt.  LeiM  now  shewed  cause.    The  only  question  is, 
vrhether  the  conviction  remains  unquashed;  if  it  does,  it  is  a 

(a)  8  Eatt,  S94.  (6)  Id.  403.  ■        (Q  1  EmI.  64. 

I>2 


&2  CASIS   IN  MICHAELMAS  TKRM, 

1819.       complete  answer  to  this  action,  for  where  a  Magistrate  has 
BRI1TAI9I     jurisdiction,  a  conviction  made  by  him  within  the  scope  of  it 
e.  cannot  be  impeached,  and  can  only  be  got  rid  of  by  appeal  or 

certiorari.  Whether  the  vessel  were  a  boat  or  not,  was  a 
question  before  the  Magistrates,  and  which  they  were  called 
on  and  empowered  to  decide.  Even  if  it  had  not  been  a  boat, 
and  they  had  convicted  the  plaintiff  rashly,  his  only  remedy 
would  have  been  to  proceed  against  them  by  information. 
They  adjudged  it  to  be  a  boat,  and  that  the  plaintiff  had 
been  guilty  of  a  misdemeanor,  in  having  stores  illegally  on 
board  her ;  and  they  had  full  power  and  jurisdiction  to  make 
such  adjudication.  No  collateral  facts  can  be  enquired  into 
while  the  convicUon  remains  unimpeached,  and  therefore 
there  is  no  foundation  whatever  whereon  to  found  the  present 
action. 

Mr.  Serji.  Faughan  and  Mr.  Serjt.  Lawes,  in  support  of 
the  rule,  submitted,  that  the  conviction  was  not  of  itself  con- 
clusive evidence  to  preclude  the  plaintiff  from  shewing  that 
the  Magistrates  had  no  jurisdiction.  They  had  power  to  find 
that  the  plaintiff  had  been  guilty  of  a  misdemeanor  in  having 
gunpowder  on  board  his  vessel,  but  were  not  authorised  to 
adjudge  whether  she  were  a  boat  or  not.  If  she  had  been  a 
ship  of  the  line,  and  they  had  adjudged  her  to  be  a  boat^ 
would  the  Court  be  estopped  by  the  conviction,  from  ascer- 
taining whether  she  were  a  boat  or  a  ship  i  The  party  ag- 
grieved might,  in  such  a  case,  clearly  shew  the  want  of  juris- 
diction in  the  Magistrates  over  the  subject-matter.  The  fifth 
section  of  the  2d  Geo.  3.  c.  28.  (a)  which  enacts  that  boats 

(a)  By  which  it  is  enacted,  that  it  shoald  and  might  be  lawful  for  the 
matter,  wardens,  and  assistants  of  tlie  Trinity  Houttf  or  such  persons  as 
they  shoald  from  time  to  time  depute  and  appoint,  onder  the  seal  of  their 
corporation,  and  for  all  owners  or  masters  of  vessels,  either  in  whole  or 
in  part,  in  the  river  Thames  respectiycly,  or  for  sach  persons  as  the  said 
owners  and  masters,  or  any  seven  or  more  of  them,  by  writing  under  their 
bands  and  seals,  shonld  for  that  purpose  depute,  nominate,  and  appoint 
(and  which  it  should  be  lawful  for  them  from  time  to  time  to  do)  at  any 
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iRij  be  detained,  cannot  applj  to  vessels  with  decks.  The 
defendants  therefore  had  no  jurisdiction  over  the  vessel  in 
question,  as  their  authority  was  limited  both  as  to  the  person 
and  subject-matter.  A  Magistrate  cannot  assume  jurisdic- 
tion, bj  mis-stadng  the  fact  on  which  such  jurisdiction  is 
founded;  if  he  does,  he  is  liable  to  an  action.  In  Welch  v. 
Noih  (fl),  it  was  held,  that  if  a  new  highway  were  not  set  out 
before  the  old  one  was  stopped  up,  the  legality  of  the  order 
of  the  Justices  for  diverting  the  old  road,  and  stopping  it  up, 
might  be  questioned  in  an  action  of  trespass,  although  such 
order  was  confirmed  by  the  Sessions  on  appeal,  but  there  the 
old  h^way  was  merely  widened,  wliich  was  deemed  to  be 
insufficient  to  answer  the  purpose  of  a  new  road.  Whether 
an  adjudication  be  in  the  nature  of  an  order  or  conviction, 
the  same  rule  is  applicable,  namely ^  whether  the  party  against 
whom  it  b  made  be  concluded  by  it  or  not.  Here,  however, 
the  connction  is  summaiy,  and  can  neither  be  got  rid  of  by 
appeal  or  certiorari,  but  it  cannot  be  deemed  conclusive  of  all 
the  fSscts  stated  in  it,  and  more  particularly  so,  inhere  the  con- 
victing Magistrates  have  exercised  an  excess  of  jurisdiction. 
Where  there  is  such  an  excess,  the  party  aggrieved  may  go 
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timet  from  mnd  after  the  tOth  of  Jum,  1763,  to  stop,  search,  and  detain, 
In  tome  place  of  safety,  any  botd  which  tliere  tliould  be  reason  to  suspect 
had  any  ropes,  eordage,  tackle,  apparel,  fumiture,  stores,  materials,  or 
any  part  of  any  cargo  or  lading,  stolen  or  anlawfnlly  procured,  from  or 
oat  of  aay  ship  or  vessel  in  the  said  river;  and  also  to  apprehend  and 
detain,  or  caose  to  be  apprehended  and  detained,  any  persons  who  might 
he  reasonably  suspected  of  luving  or  conveying  any  snch  goods,  stores,  or 
things  in  tncb  boat,  and  such  persons  so  apprehended  should  lie  (as  soon 
M  conveniently  might  be)  conveyed  before  one  or  more  Justices  of  the 
Peace  for  any  county,  city,  division,  liberty,  or  place,  adjoining  to  the 
laid  river.  And  that  if  such  persons  should  not  produce  the  parties  from 
whom  be,  she»  or  they,  bought  or  received  such  merchandiies,  &c.  afore- 
said, or  aome  credible  person  to  depose  upon  oath  the  sale  or  delivery 
thereof,  or  should  not  give  an  account  to  the  satisfaction  of  the  Justices, 
how  he,  she,  or  they  came  by  the  same,  that  then  the  said  persons  so  ap- 
prebeoded  should  be  deemed  and  adjudged  guilty  of  a  miMdemeanorj  and 
■Itch  boat,  vrith  her  tackle,  Sec.  should,  upon  such  conviction,  be  for- 
fcttod,  and  disposed  of  as  is  thereinafter  directed. 
(«)aJSai<9S94. 
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into  proof  of  matters  dehors  the  conviction.  TLe  e.vprif?s!l 
object  of  the  statute  *2  Geo.  S.  c .  C8.  was  to  prevent  the  Com- 
mitting of  tliefts  by  persons  navigating  bum  or  open  boats  on 
the  River  Thames,  and  by  the  17ih  section  of  that  statute  (a), 
a  Magistrate,  on  conviction,  may  order  a  boat  to  be  burnt . 
There  the  vrord  boat,  with  her  tackle  alone,  is  niade  use  of, 
and  consequently  the  Magistrates  in  this  case  could  have  no 
jurisdiction  over  a  decked  and  registered  vessel.  It  is  true, 
that  by  the  54th  Geo.  3.  c.  187.  s.  12C.  (b)  forfeited  boats,  in- 
stead of  being  burnt,  may  be  restored  or  sold,  but  that  is 
merely  a  modification  of  the  enactment  in  the  17th  section 
of  the  former  statute,  and  can  apply  only  to  boats  of  a  like 
description  as  are  mentioned  in  that  act.  The  jurisdiction 
of  the  Magistrates  in  this  case,  therefore,  vras  limited  to  per<r 
son,  place,  and  subject-matter,  all  of  which  are  traversable ; 
if  not,  a  Magistrate  could  not  be  impugned  for  a  want  or  ex- 
cess of  jurisdiction.  First,  as  to  place ;  if  the  defendants  had 


(a)  By  which  it  i»  cotcted,  that  where  any  persons  shoald  be  coo* 
victed  of  any  otTence  against  that  act^  by  which  is  incurred  the  forfeiture 
of  any  boat,  with  her  tackle  and  appurtenances,  and  concerning  which^ 
after  such  conviction,  no  provision  was  thereby  made,  it  should  and 
might  be  lawful  to  and  for  such  Jostices  of  the  Peace,  before  whom  such 
conviction  should  l>e  had,  or  any  other  Justices  of  the  Peace  of  and  for 
any  county,  city,  divbion,  liberty  or  place  adjoining  to  the  said  Rivetf 
Tkmmes,  on  conviction  had,  and  they  were  thereby  respectively  autboritcd 
and  required,  to  cause  such  boat,  with  her  tackle  and  appurtenances,  to 
be  totally  burnt  and  destroyed,  within  six  days  next  after  snch  convictioii 
as  aforesaid,  by  warrant  under  the  hands  and  seals  of  such  Justices,  di- 
rected to  the  constable  or  other  peace  officer  of  the  parish  or  place  acyoin* 
ing  to  the  said  river,  or  where  such  conviction  shonld  be  had ;  which  said 
constable  or  pther  peace  officer,  shonld  thereupon  cause  such  boat,  &t, 
to  tie  so  burnt  and  destroyed  within  the  time  aforesaid. 

(6)  Which  enacts,  that  in  all  cases  in  which  it  was  directed  that 
any  boat  with  her  tackle  and  appurtenances  which  should  be  forfeited^ 
should  be  burnt  and  destroyed,  it  should  be  lawful  for  any  Jostices, 
within  their  respective  jurisdictions  before  whom  any  persons  should 
have  been  convicted  of  any  offence,  whereby  any  boat  was  or  shoald 
be  adjudged  to  be  forfeited,  either  to  direct  such  boat  with  lier  taoUe 
and  appnrtenances  to  be  burnt  and  destroyed,  or  restored  to  the  owners 
thereof,  or  to  be  publicly  sold,  and  the  produce  of  snch  sale  to  be  appUe^ 
}a  lil^e  manner  ai  in  all  other  cases  of  forfeitures  onder  the  aaid  act^ 


IN  THE  SIXTIETH   YEAR  OF  GEO.   III.  $5 

found  Uiat  the  plaintiff  was  iii  Iiis  vessel  on  the  River  Thames,        IB  If). 
«iiith  certain  stores  in  lier,  in  the  County  of  Middlesex,  and     jjk'^taim 
#uch  vessel  were  on  a  puit  of  that  river  situate  in  another  t*. 

4k)unty^the  adjudication  would  be  bad^  because  their  jurisdiction 
would  be  liniiied  to  the  county  where  the  offence  was  com- 
mittedy  and  parol  evidence  might  be  given  of  that  fact^  contrary 
to  the  conviction ;  »o,  second/jf,  as  to  the  subject-matter ;  aa 
the  defendants  have  condemned  the  vessel  in  question  as  a 
boat,  if  she  be  not  so,  they  have  exceeded  the  limits  of  their 
jurisdiction,  and  the  fact  may  be  enquired  into.     In  Perkin 
V.  Proctor  (fl)^  the  question  was,  \ibether  a  victualler  were  a 
trader  within  the  bankrupt  laws;  andau  action  of  trespass  w^s 
commenced,  on  the  ground  Umt  the  Commissioners  had  no 
jurisdiction  to  enquire  into  the  nature  of  that  fact,  as  they  had 
merely  a  limited  authority ;  and  the  Court  were  of  opii^on 
that  the  commission  of  bankruptcy  was  void,  and  of  no  avail ; 
the  jurisdiction  concerning  bankrupts  being  coniined  to  par* 
ticulur  persons  and  cases ;  and  the  Court  there  held,  that  where 
Courts  of  justice  assume  a  jurisdiction  which  they  have  not,  an 
action  of  trespass  lies  against  the  officer  who  executes  process^ 
l)ecause  the  whole  proceeding  is  coram  non  jmUcc\  and  in 
the  case  of  the  AJarslialsea  (6),  it  was  adjudged,  that  where 
tliere  was  no  jurisdiction  at  all  there  was  no  Juage,  and  the 
proceeding  was  as  nothing.     Ip  the  case  of  a  poor  rate,  if 
tbe  person  rated    be   not  an  occupier  within   the    parish, 
the  proceeding  is   coram  non  jtuUce,  because  such  person 
cannot  be  assessed^     In  Terry  v.  Huntington  (c*),  where 
Coininissionerg  of  Eicise  decided,  tliat  low   wines    were 
strong  waters,  it  was  held  to  be  a  proceeding  coram  non 
judice,  as  they  bad  only  a  stinted   or  limited  jurisdiction. 
So  here,  the   defendants  had  no  more  right  to  condemn 
tbe  phuBtiff's  vessel  than  a  seveuty-iotir  gun  ship.     Lord 
HaUf  in  Terry  v.  Huntington,  drew  a  distinction  between  a 
civil  and  criminal  proceeding,  for,  he  observed,  that  ^*  the 
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1819.       proceeding  there  was  dvilUer,  not  crimuuUiierf  as  b  NinS- 
BaiTTAiR     ^^^^'^  case(a),  but  that  die  case  of  a  Justice  of  Peace  seemed 
V-  to  come  fully  up  to  that  case,  for  the  Justice  had  a  jurisdiction^ 

but  he  kept  not  within  it;  and  suppose  the  Commissioners 
^ould  adjudge  small  beer  or  water  to  be  strong  beer,  it  wonM 
be  mischievous  if  the  subject,  in  such  a  case,  should  have  no 
action  upon  a  distress  taken  for  a  forfeiture/'  It  has  been 
said,  that  the  plaintiff's  onl j  remedy  is  bj  information,  but  he 
may  go  into  evidence  dehors  the  conviction.  Though  a  special 
Terdict  find  facts,  it  does  not  deprive  a  party  from  going  into 
evidence.  In  cases  of  limited  jurisdiction,  £icts  must  be  en- 
quired into,  in  order  to  ascertain  whether  a  conviction  be 
contrary  to  truth  or  not.  But  too  much  stress  has  been  laid 
on  the  effect  of  this  conviction ;  for,  in  Henshaw  v.  Pleor 
sance  (i),  and  Milward  t.  Caffin  (c),  it  was  decided,  that  even 
if  a  Magistrate  make  an  adjudication  within  his  jurisdiction,  it 
is  not  conclusive  as  t6  the  facts  stated  in  it.  By  the  21  Geo.  3. 
e.  55.  s.  47.  it  was  enacted,  that  condemnations  made  by  a 
MagisChite  should  be  final  $  if  therefore  they  had  before  been 
considered  so,  there  would  have  been  no  necessity  for  passing 
that  statute,  but  in  the  same  session  that  statute  was  repealed 
by  the  21  Geo.  S.  c.  64.  and  therefore  left  the  question  pre- 
cisely as  it  before  stood.  On  these  grounds,  therefore,  the 
defendants  in  thb  case  had  only  a  consequential  power  given 
them  by  the  2  Geo.  3.  e.  28.  to  condemn  a  boat,  but  no  ju- 
dicatory power  to  determine  whether  the  plaintiff's  vessel  was 
a  boat  or  not,  within  the  meaning  of  that  statute*  They  have 
therefore  condemned  a  vessel  not  within  their  jurisdiction,  and 
consequently  not  a  subject-matter  of  the  conviction. 

Lord  Chief  Justice  Dallas. — The  general  principle  ap- 
plicable to  cases  of  this  nature  is  perfectly  clear,  estaUisii- 
ed  by  ancient,  and  recognised  in  modem  decisions,  which  is, 
that  if  a  Magistrate  having  jurisdaction  over  the  subject.mat« 

(a)  it'Rep.  fS.  {b)  t^W.BL  117i>  i         (^S Sir  W. BL  1330. 
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ter,  amke  a  conviction,  such  conviction,  if  nothing  appear  on        18t9. 
the  Ace  of  it  to  vitiate  or  render  it  void,  is  conclusive  evidence 
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of  the  facts  stated  in  it,  if  an  action  of  trespass  be  brought  v. 


agunst  biffl.  Such  being  the  principle,  what  are  the  facts  of 
this  case  i  It  has  been  admitted  in  the  argument,  that  if  the 
subject-matter  be  a  boat,  the  conviction  is  right,  as  it  states 
the  vessel  in  question  to  be  a  boat ;  but  it  has  been  said,  that 
it  nust  be  a  boat  to  give  tlie  Magistrates  jurisdiction,  and 
that  if  it  be  not,  a  party  aggrieved  may  contradict  its  being 
so  by  extrinsic  matter.  I  agree,  that  if  the  defendants  had 
no  jorisdietion  to  enquire  into  the  fiict,  whether  it  were  a 
boat  or  not,  the  conviction  would  signify  nothing.  The  only 
question  than  b,  whether,  in  this  case,  they  had  jurisdiction  or 
not,  and  what  vras  the  nature  of  the  offence  they  were  em- 
powered to  enquire  into.  By  the  2  Geo*  3.  c.  28.  they  were 
authorised  to  stop,  search,  and  detain  any  boat  on  the  River 
Tkamm,  suspected  to  contain  any  stores  or  gunpowder,  stolen 
or  unlawfully  procured  from  any  ship  in  that  river.  Although 
the  word  boat  may  be  applied  to  vessels  of  a  technical  de- 
scription, still,  whether  the  vessel  in  question  were  a  boat  or 
not  was  a  matter  of  fact  to  be  proved  before  the  defendants 
as  Magistrates ;  for  it  was  their  duty  to  hear  and  determine 
the  nature  of  the  charge  brought  ajgainst  the  plaintiff,  when 
they  were  to  form  their  own  conclusion  as  to  the  effect  of 
such  evidence*  But  it  has  been  said,  that  where  the  juris- 
diction cff  a  Magistrate  is  limited  as  to  person,  place,  and 
aol^t-niatter,  that  it  is  stinted  in  its  nature,  and  cannot  be 
exceeded.  To  that  position  I  fully  agree ;  but  before  it  is 
so  stinted,  the  person,  as  well  as  the  place  and  subject-matter, 
form  questions  to  be  decided  by  the  evidence  before  the 
Magistrates.  Here,  whether  this  vessel  were  a  boat  or  not, 
was  part  of  the  subject-matter  which  the  defendants  were  au- 
thorised  to  enquire  into.  Her  baring  gunpowder  on  board, 
was  part  of  the  offence  charged ;  how,  therefore,  could  they 
have  convicted  the  plaintiff,  without  ascertaining,  by  the  evi- 
dence before  them,  and  determining  whether  she  were  a  boat 
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181^.        or  not?    It  not  only  came  within  the  general  scope  of  their 
BRiTTiUK     J***^*«^c^^oo,  but  did  so,  ex  necemlaU  tmI.     Slill  it  has  been 

«• said,  that  Magistrates  cannot  give  themselves  a  jurisdiction, 

by  finding  a  fact  which  did  not  exist.*    But  they  are  bound 

to  enquire  as  to  such  .fact,  and  to  determine  according  to  the 

evidence  adduced  when  they  have  a  jurisdiction  over    the 

eubjecUmatter;  and  their  conviction  is  conclusive.  Here,  the 

defendants  have  made  «n  enquiry,  and  by  their  couviction 

stated  that  the  subject»matter  was  a  boat.  Tliat,  therefore,  is 

conclusive.    A  great  deal  has  been  said  as  to  the  danger  that 

might  accrue  from  Magistrates  giving  themselves  jurisdiction, 

and  extreme  cases  have  been  put,  as  that  of  calling  a  ship  of 

the  line,  or  a  seveitty-four,  a  boat.     Even  if  it  were  so,  if  the 

conviction  be  good  upon  the  face  of  it,  and  term  such  ship  a 

boat,  it  would  be  conclusive.     It  has  been  further  said,  that 

the  party  aggrieved  is  witliout  remedy,  unless  this  action  can 

be  supported ;  it  is  true  that  he  is  without  a  civil  remedy,  but 

he  still  may  have  recourse  to  a  criminal  proceeding,    (f  the 

facts  were  so  gross,  and  the  defendants  had  decided  that  a 

nian*of-war  was  a  boat,  it  would  not  oi^ly  be  an  abuse  of 

power,  but  furnish  sufficient  grounds  for  a  criminal  proceedr 

iiig.     There  is  another  principle  on  which  this  action  cannot 

be  supported ;  formerly,  the  rule  was  to  intend  eyery  tiding 

against  a  stinted  jurisdiction,  but  now,  nothing  is  to  be  in* 

tended  but  what  is  fair  and  reasonable ;  and  it  is  a  faif  and 

reasonable  intendment,  that  Magistrates  will  act  uprightly  m 

the  discharge  of  their  duty  as  such^  and  therefore  a  summary 

jurisdiction  is  vested  in  them,  and  their  determination  is  final. 

It  is  a  great  benefit  to  the  public,  that  their  determination  in 

cases  of  tliis  and  a  like  nature,  should  be  so.    Cases  how-r 

ever,  have  been  referred  to  in  the  course  of  the  argument, 

which,  it  has  been  contended,  tend  to  shew  a  different  deic-v 

trine.    The  principle  laid  down  in  Terry  v.  Huntington  (a) 

is,  that  an  action  of  trover  will  lie  against  an  officer  for  ex<i 
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«cuting  process  of  a  limited  jurisdiction  beyond  its  linntu,  1819. 
tnit  it  wfts  there  admitted^  that  if  the  Conimissioners  had  ^.^^^"^^ 
had  jurisdiction,  and  had  adjudged  low  wiaes  to  be  strong  r. 

waters,  or  small  beer  strong,  tliat  such  adjudication  couM  ^'^^ 

not  hare  been  enquired  into  by  action;  and  Mr.  Baron 
Itaimeford  there  said,  that  **  the  defendants  might  well 
enough  hate  justified  by  virtue  of  an  authority  from  the 
Comtmssianers  of  Excise,  who  were  judges  of  the  fact,  and 
that  dieir  authority  was  not  traversable  by  the  plaintiff,  who 
must  have  taken  his  remedy  by  appeal,  fiut  that  if  the  Com- 
mission^  exceeded  their  authority,  and  it  so  appeared  to  tlie 
Court;  that  then  their  proceedings  were  coram  nonjudice,  and 
that  ad  action  of  trespaivs  lay,  but  that  if  that  did  not  appear, 
it  would  be  otherwise.  That  in  that  case  it  appeared  by  the 
special  verdict,  that  the  Commissioners  had  exceeded  their 
autliority  in  adjudging  low  wines  to  be  strong  waters,  per- 
fectly made,  uhich  were  of  another  species,  aud  that  if  the 
Commissioners  would  adjudge  rose  water  to  be  strong  water, 
thej  would  exceed  the  power  given  them  by  their  commission.*' 
Apply  that  to  this  case.  If  it  had  appeared  on  the  face  of 
this  conviction,  that  the  Magistrates  had  no  jurisdiction,  as  it 
tliere  did,  that  the  Commissioners  had  not,  then  they  would 
have  most  clearly  exceeded  their  authority.  In  the  case  of 
Dr.  Groenvelt  v.  Burwell  (A),  Lord  Holt,  in  commenting  on 
the  case  of  Terry  v.  HiiiUiftgton,  observed,  that  it  was  ad<* 
mitled  there,  that  if  the  Commissioners  had  had  jurisdiction  of 
the  cause^  though  they  bad  given  a  wrong  judgment,  as  if 
they  bad  adjudged  small  beer  to  be  strong,  their  judgment 
could  not  have  been  examined  in  an  action.  Here,  how- 
ever, the  Magistrates  had  a  general  jurisdiction  over  ail 
boatf  kMnng  gunpowder  on  board  pn  the  River  Thames. 
So  in  Terry  y.  Huntington  the  Commissioners  had  a  general 
jiuiadjction  over  beer.  That  case,  therefore,  is  scarcely  di$« 
tjaguishable  from  the  present.    Here  nothing  appears  on  ibc 

(a)  1  Lord  RoffM.  471, 
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1819.       '^^  ^^  ^^  conviction  to  vitiate  it,  and  the  plaintiff  has  still 
his  remedy  by  filing  a  criminal  information  if  he  think  proper 
to  do  so.     In  Gray  v.  Caokson  {a),  the  cases  of  Welch  t. 
KiniiAiRD.     ^1,5^  (Jj  and  Crepps  v.  Durden  (c)  were  adverted  to,  in  the 

former  of  which,  Mr.  Justice  Lawrence  said  (d),  that  '^  the 
Justices  could  not  give  themselves  jurisdiction  in  a  particular 
case  by  finding  that  as  a  fact  which  was  not  the  fact;''  but 
Mr.  Justice  Bayley,  in  Gray  v.  Cookson  (e)  distinguided 
that  case,  as  it  turned  solely  on  an  ex  parte  order  of  magis- 
trates, which  bore  no  analogy  to  a  conviction  where  the  matter 
is  investigated  on  oath  in  the  presence  of  both  parties.  A§ 
well,  therefore,  on  the  decision  of  Gray  v.  Cookson,  and  the 
other  cases,  as  on  principle  and  reason,  I  am  of  opinion  that 
this  conviction  is  conclusive,  and  consequently  that  the  pre- 
sent rule  must  be  discharged. 

Mr.  Justice  Park. — My  Lord  Chief  Justice  has  gone  so 
fully  into  the  principles  by  which  this  case  must  be  governed^ 
that  perhaps  I  need  only  express  my  entire  concurrence; 
but  as  it  is  of  an  important  nature,  I  shall  shortly  dtate 
my  reasons  for  so  doing.  It  is  of  importance,  because  it 
is  highly  necessary  to  protect  magistrates  in  the  execution  of 
their  duty.  All  the  cases  adverted  to  in  the  argument,  ap- 
pear to  me  to  militate  against  the  doctrine  contended  for  by 
the  plaintiff.  From  the  case  of  Terry  v.  Huntington  to 
Ackerley  v.  Parkinson  (/),  one  leading  principle  has  bee\i 
established,  viz.  that  where  a  conviction  is  made  by  a  magia- 
trate  for  an  offence  over  which  he  has  competent  jurisdiction, 
such  conviction  is  conclusive  evidence  of  all  the  facts  stated 
in  it.  In  Dr.  Groenvelfs  case  (g).  Lord  Holt  was  of  opi- 
nion, that  ''  a  man  convict  by  the  defendants,  in  pursuance 
of  their  judicial    authority,  could  not  traverse  the  fact  of 


(a)  1 6  Ea$t,  13. (6)  8  Eaif,  SM.-^c)  Coipp.  640. (if)  8  Fab*^  405. 

(e)  16  £mI,  S3.«— (/)  ^.MMkff  QOm.  411.<^-(f)  1  Urd  Rc^m.  46r. 
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wUdi  he  is  coovicty  because  the  aathority  of  the  defendants       1819. 
ivas  absolute  to  hear  and  determine  the  offence ;  and  that 
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when  in  pursuance  of  the  said  authority  they  had  adjudged  v. 

the  plaintiff  guilty,  he  could  not  arraign  their  judgment,  but 
was  coDcloded ;  for  that  persons  who  are  judges  by  law^ 
aball  not  be  liable  to  have  their  judgments  examined  in  ac« 
tiona  brought  against  them/'    Commissioners  of  bankrupts 
have  been  alluded  to,  but  they  are  not  to  be  considered  in 
the  same  light  as  Justices  of  the  Peace,  for  Lord  Holt,  in 
Groenvelfs  ca$e,  said  (a),  that  '^  commissioners  of  bankrupts 
may  commit  a  man  for  refusing  to  be  examined  concerning 
the  estate  of  the  bankrupt,  but  that  they  are  not  judges,  and 
that  dieir  proceedings  are  traversable,  because  their  power 
of  imfHisonment  is  only  quousque,  S^c.*^    In  Gray  v.  Cook$on, 
the  statute  43  Geo.  3.  c.  141,  was  relied  on,  as  to  the  pro- 
lection  afforded  to  magistrates,  and  the  question  was,  whether 
they  were  not  protected  as  long  as  the  conviction  stood,  and 
the  Court  held,  that  it  could  only  apply  to  cases  where  the 
conviction  was  quashed ;  and  Lord  EUenborough  said  (A),  that 
*^  Magistrates  were  before  protected  in  an  action  of  trespass 
by  a  subsbting  conviction  good  upon  the  face  of  it ;  that  the 
act  meant  to  protect  them  still  further  to  a  certain  extent 
in  a  case  where  before   they  were  left  unprotected  by  the 
quashing  of  the  conviction.     And  his  Lordship  added,  that 
even  before  that  statute,  he  had  always  considered,  that  if  a 
conviction  were  produced  at  the  trial,  which  would  justify 
the  imprisonment,  that  it  was  suflScient*"    Here  the  conviction 
was  produced  at  the  trial,  and  nothing  objectionable  ap« 
peared  on  the  fiice  of  it.    The  case  of  Ackerley  v.  Parkinson 
is  extremely  strong ;  there  an  action  on  the  case  was  held  not 
to  lie  against  the  vicar*general  of  a  bishop  for  excommuni- 
cating the  plaintiff  for  contumacy,  in  not  taking  upon  himself 
administration  of  an  intestate's  effects,  although  the  citation 


(«)  1  Lard  Rapn,  467. (6)  16  East,  21. 
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IB  10*        hj-  which  the  plaiuiiflf  \vB«<pied  waf  void ;-  for  die  Court  ssid^ 
".  j^bat  the  vic^rrgeneral  had  ^1  jurisdiction  over  the  subject^ 


Zy^^  matter,"  ,  Ii^  Strickland  ».  Ward  (a),  Mr.  Jmtict  Yaie$, 
KiN^AiRD.  before  whom  that  case  was  tried^  was  of  opinion  that  the 
convictioii  coukl .  not  be  controverted^  in  eividenc6 ;  that  the 
Justice  having  a  competent  jurisdiction  of  the  mattery  bis 
judgment  was  conclusive  till  rever^ted  or  quashed,  and  that  it 
cpuld  not  be  set  aside  at  Nisi  Prius.  But  here  the 
plaintiff  was  precluded  from  going  into  ovidence  at  the 
trial|  whether  the  vessel  in  question  were  a  boat  or  not ; 
but  even  if  he  had,  it  would  be  extremely  doabtfu)  wbe- 
tlier  she  did  not  full  under  tliat  description,  for  the  word 
does  not  apply  to  an  open  boat  only,  as  Or.  Johntoh^  in 
his  Dietionary,  describes  a  boat  as  '^a  ship  of  smaU  sifee, 
as  a  passage-boat,  advice-boat,  fly-boat;*'  and  Falcoffer^  in 
.his  Mai  ine  Dictionary,  says,  tliat ''  a  boat  is  open  or  decked, 
acconllng  to  the  purpose  for  which  it  is  intended.*'  I  there- 
fore am  of  opinion,  that  there  was  no  ground  whatever  for 
the  pluiutiff  to  maintain  tliis  action. 

Mr.  Justice  Burrough, — It  has  never  been  doubted, 
within  my  recollection,  that  a  conviction  having  m  def^ts  on 
the  face  of  it,  i$  conclusive  evidence  of  the  hcts  it  contains, 
if  it  be  made  by  a  magistrate  having  jurisdiction  to  do  sd,  and 
that  it  cannot  be  impeached  or  got  rid  of  except  by  certiorari 
or  appeal.  Here  the  defendants  had  jurisdiction  by  the  sta- 
tute 2  G^o.  3.  c.  28,  over  bum-boats  and  others  fomid  on  the 
River  Thames^  and  in  the  exercise  of  that  jurisdiction,  it  was 
their  duty  to  summon  the  parties  before  tliemj  and  hear  all 
the  facts  relative  to  the  seizure,  when  they  were  to  decide 
according  to  the  nature  of  the  evidence  adduced  before  them, 
and  the  conviction  founded  on  stick  facts  is  conclusive. 
They  had,    therefore,  not  only  a  juribdiction   in   parr,  but 


(a)  7  Tirm  Rep.  6J 1,  w. 
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VftViag  considered  on  the  evidence,  their  decision  was  filial.        J$l9. 
Twou  cuses  have  been   pressed  oh  the  Court,  viz.  those  of 
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fftick  u^'Nash^  and  Per  kin  y.  Ff-octor,    With  respect  to  the  «. 


fifiH^-  there  wn  an  order  of  Justices,  for  diverting  a  highway, 
vrbidi  was  expressly  contrary  to  tlie  provisions  contained 
in  the  \S  Geo.  3.  c.  78,  for  tiiere  was  no  plan  of  the  road 
liud  out  in  tiie  order  which  was  expressly  required  by  the 
schedule  in  section  sixteen,  to  accompany  the  order ;  besides, 
there,  tliere  was  no  litigant  party ;  the  public  were  interested, 
and  tlie  order  was  made  on  hearing  ex  parte  evidence  only, 
«nd  was  therefore  not  like  a  conviction,  where  both  parties 
are  summoned  before  the  magistrate;  that  order,  too,  was 
fiot  made  by  proceeding  in  invitum^  for  it  took  place  on  the 
request  of  a  private  individual,  and  \\%a  bad  on  the  face  of 
it.  .  As  to  Perkiu  v.  Proctorj  a  commission  of  bankrupt, 
till  the  bankrupt  surrender,  is  in  the  nature  of  an  ex  parte 
proceeding  behind  his  back,  and  if  he  hitends  to  dispute  the 
t:onimission,  he  has  his  remedy  by  action  before  he  surrender 
bimself,  but  afterwards  he  cannot  have  that  remedy.  But 
that  has  no  application  whatever  to  this  case,  where  the  party 
complained  of  most  be  a  party  to  the  transaction,  who  is 
eummoned  to  appear  before  a  magistrate  prepared  with  evi- 
.dence  to  rebut  it.  As  to  tlie  hardship  of  the  conclusiveness 
of  a.  conviction  of  tliis  nature,  tlie  right  of  appeal  and  cer^ 
iioruri  being  taken  away  by  the  Legislature,  the  Court  can- 
not interfere^  for  by  the  statute,  an  express  jurisdiction  is 
given  to  llie  magistrates  alone.  l>ie  Legislature  deemed  it 
«ipedient  that  convictions  made  by  them  should  be  conclusive, 

r 

and. the  Court  cannot  consider  whether  it  be  proper  or  not. 
The  case  of  Henshaw  v.  Pleasauce  b  wholly  distinguishable 
from  the  present,  as  tiie  question  there  turned  on  a  condemna* 
tioo  in  the  Exchequer  on  a  proceeding  before  the  Comnns- 
sioncia^  of  Excise.  JUesides,  a  conviction  is  conclusive  of  tlie 
fscts  stated  in  it,  but  a  condemnution  is  not.  1  therefore 
eatertain  no  doubt  whatever  on  the  present  question,  but 
think  this  rule  must  be  discharged. 
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1619*  ^r.  Justice  Richardson. — I  am  entirely  of  the  same 

opiDiOD  ; — whether  die  vessel  in  question  had  gunpowder  on 
board,  or  whether  she  were  a  boat  or  not,  were  facts  whidi 
the  defosdants  had  jurisdiction  to  decide.  The  fallacy  lies 
in  assuming,  that  previous  to  a  conviction,  a  magistrate 
has  no  power  to  decide  a  matter  of  fact  constituting  part  of 
the  offence,  as  such  fact  ako  constitutes  his  jurisdiction ;  but 
if  a  fact  of  Ais  description  could  be  questioned  in  a  civil  ac- 
tion, no  magistrate  would  be  safe,  even  though  he  acted  within 
his  jurisdiction.  By  the  game  laws,  an  authority  is  vested 
in  a  magistrate  to  convict  unqualified  persons  found  sporting 
contrary  to  such  laws.  Therefore  if  such  magbtrate  convict  a 
person  for  having  a  partridge  in  his  possession,  could,  after 
conviction,  in  an  action  of  trespass  against  him,  evidence  be 
adduced  by  the  party  convicted  to  shew  that  it  was  a  wood- 
cock ?  The  magistrate  in  such  a  case  is  fully  empowered 
to  enquire  into  the  fact,  and  yet  it  might  be  contended  in 
that  case,  that  the  magistrate  had  no  jurisdiction  unless  the 
bird  were  a  partridge ;  as  it  has  been  urged  here,  that  the  de- 
fendants had  none,  unless  the  vessel  in  question  were  a  boat. 
So,  if  in  the  case  of  a  conviction  by  a  magistrate  against  a 
person  for  keeping  d(^s  for  the  destruction  of  game,  without 
being  qualified  so  to  do,  can  it  be  said  that  such  person, 
after  the  conviction,  could  in  a  civil  action  against  the  magis- 
trate, be  let  into  evidence  to  dispute  the  truth  of  such  con- 
viction, or  shew  the  nature  and  description  of  the  dog  i  In 
questions  of  this  sort,  no  evidence  can  be  received  dehon 
the  conviction.  A  magistrate  alone  is  empowered  to  ascer- 
tain the  facts  by  an  enquiry  before  him ;  if  not,  he  might  be 
compelled  to  do  so  by  mandamus.  He  might  conclude,  if  a 
dog  were  brought  before  him  of  the  species  of  a  greyhound, 
that  it  was  a  greyhound,  if  it  were  proved  to  be  used  for  the 
destruction  of  game.  It  would  be  a  very  hard  case  if  a  mar 
gistrate  acting  bond  Jide,  and  to  the  best  of  his  judgment, 
having  come  to  an  erroneous  conclusion  on.  the  facts  before 
him,  and  which  he  was  bound  to  enter  into,  should  be  liable  to 
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htve  those  fects  disputed  in  an  action  brought  against  him  by        1819. 

the  offending  party.    On  the  general  rule,  therefore,  that  where         v^v^ 

Brittaiic 
a  ma^trate  has  jurisdiction,  his  conviction  is  conclusive  evi-  „. 

dence  of  the  facts  stated  in  it,  in  an  action  of  trespass  brought     ^*"''«a""«>' 

agsinst'him  ; — I  fully  concur  with  the  Court,  in  thinking  that 

Ifais  rule  must  be 

'  Discharged. 


Croft  r.  Cooes.  -  Nov.  wth. 

XuE  defendant  was  arrested  by  the  name  of  Elizabeth,  and   If  •  dpfen- 
-ytm»  so  descj-ibed  in  the  bail-piece,  but  she  put  in  and  jus-  rcAted  by  Uit 
4ifM  bul  i..  the  name  of  liet«,.  J««  ^(^^ 

in  and  jnstify 
^  ,  .  '  bail  in  the 

Mr*  Serjt^.  OnuoWf  having  on  a  former  nay  obtamed  a  rule  namt  of  Bei- 
miii  that  the  bail-piece  might  be  amended,  by  altering  the  piece  may  b« 

aame  of  Eliiabeik  to  Be/iy,  amended  on 

•^'  payment  of 

costs,  and  a  re- 
Mr.  Serjt.  Imwbs  now  shewed  cause,  and  submitted,  that  mcnt  of  the 
tibare  was,  in  fact,  no  bail  in  the  action  before  the  court,  and        * 
ihuif  the  amendment  were  allowed,  it  would  be  quite  a  dif- 
faneDk  cause,  or  that  at  all  events  the  bail  must  be  re-acknow- 
Mged,— "and  that  although  in  Anderson  v.  Noah  (a),  a  mis* 
'VOOtftr  in  the  bail-piece  was  allowed   to    be  amended,  the 
iibjectioii  was  raised  at  tlie  time  of  justification ;  and  in  Bing- 
V.  JXkkieijb)  the  Court  would   not  amend  a  clerical 
HI  tbe  spelling  of  the  plaintiff's  name  in  the  bail-piece, 
tia^  Twbavi  for  Tabart,  without  the  consent  of  the  bail. 
•  ■  .« ■ 

Bot  the  Court  held,  that  the  bail-piece  in  this  case  might 
lit  amended  on  payment  of  the  costs  of  the  irregularity,  and 
•  le-iwkiiowledgment  of  the  bail. 


(a)  1  B$s.tfPut.  51.*— (^b)  5  Taunt,  814. 
VOL.  IT.  £ 
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Friday,  AbNOID  V.  RevOULT. 

Not.  86th. 

In  covenant  on  XHis  niras  an  action  of  coTenant  on  a  lease,  for  not  keeping 
repairing,  the  premises  in  repair.  The  declaration  stated  tlie  indenture  to 
dSSiblSlT"  b^  made  between  the  plaintiff,  of  the  one  part,  and  the  de- 

thc  declaration  fendant,  of  the  other,  and  set  out  the  covenant  to  repair  as 
to  be  made  by  <  a       i 

the  plaintiff;  of  between  the  same  parties.     Plea,  non  est  Jactum.    At  the 

imdttcSefend-  ^"^*  ^f  ^^^  cmwe  before  Mr.  Justice  Parky  at  the  last  Assizes 
*tter*^  o*  h  *'  Croydon,  on  the  production  of  the  lease,  it  appeared  to 
production  of  have  been  made  between  the  plaintiff  and  Mary  his  wife,  of 
e¥ldence,itap-  the  one  part,  and  the  defendant,  of  the  other;  and  the  cove- 
S^niade^'bc-  "*°*  ^  repair  was  with  the  plaintiff  and  his  wife.     It  further 

^reen  the  plain,  appeared,  that  the  beneficial  interest  in  the  premises  was  in 
tiffand  bis  wife,  .  -r      •  •  i    i*  t-        i 

of  the  one  part,  the  plamtiff  8  wife,  by  purchase  before  marriage,     ror  the 

ant  of  ^the"     defendant  it  was  objected,  that  the  lease  was  misdescribed 

?i??!1^7"^^**'  in  the  declaration,  and  therefore  that  tlie  variance  was  fatal, 
that  this  was  '  «•      i 

no  variance,  al-  and  the  learned  Judge  being  of  that  opinion,  he  accordingly 

thonghthepre-  <■•      ^    i 

mists  demiSed   directed  a  nonsuit* 

were  the  pro- 
perty of  &e 
wife  before  Mr.  Serjt.  Onshw,  on  a  former  day  in  this  Term,  ol>- 

"'^'^^'  tained  a  rule  nisi,  that  this  nonsuit  might  be  set  aside,  and  a 

new  trial  granted,  and  submitted,  tliat  the  legal  effect  of  the 
covenant  was  set  out  rightly  in  the  declaration ;  that  all  the 
^  wife's  interest  was  vested  absolutely  in  the  husband  by  mar- 
riage, and  that  all  the  covenants  in  the  lease  were  in  point  of 
law  covenants  to  him  alone^  as  they  would  survive  to  him  if 
he  did  not  take  out  letters  of  administration  ;  or  were  at  all 
events  vested  in  him  alone,  if  they  were  not  previously  dis- 
posed of  by  the  marriage  settlement;  and  he  relied  on  the 
cases  of  Jnkerstein  v.  Clarke  {a),  where  it  was  held,  that  if 
a  bond  be  given  to  husband  and  wife  administratrix^  the  hus^ 
band  alone  may  declare  on  it  as  on  a  bond  made  to  himself. 


««« 


(«)  4  Term  Rep,  616. 


Ar?iou> 

V. 
RiVOULT* 
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md  Beaver  ▼•  Lane  {a),  where  tlie  husband  alone  brought        1819. 
in  action  on  a  covenant  made  to  himself  and  his  wife. 


Mr.  Serjt.  Taddy  now  shewed  cause. — ^Tlie  property  in 
question  belonged  to  the  plaintiff's  wife  before  marriage,  as 
abe  had  purchased  the  lease  from  the  executors  of  her  for- 
mer husband ;  and  the  defendant  afterwards  covenanted  with 
the  plaintiff  and  his  wife,  to  both  of  whom  the  rent  was  re- 
aervedy  she  therefore  ought  to  have  been  joined  in  the  decla- 
ration. It  is  a  general  rule  of  pleading,  that  if  a  lease  be 
misdescribed,  in  not  setting  out  the  names  of  one  of  the  par- 
ties, the  variance  is  fatal.  But  it  may  be  said,  that  by  the 
connection  between  husband  and  wife,  their  joint  interest 
constitutes  one  right,  which  is  vested  in  the  husband,  and 
that  all  acts  after  marriage  must  be  done  by  him  alone.  It 
appeared  at  the  trial,  that  the  plaintiff's  wife  was  origi- 
nally possessed  of  the  property  in  question  for  a  term  of 
years,  and  that  the  defendant  held  under  her,  and  that  afier 
marriage  another  lease  was  granted  to  him,  executed  ^by  her 
and  her  husband,  the  present  plaintiff,  llie  distinction, 
an  cases  of  this  description,  is,  where  tiie  acts  of  the  wife 
are  void,  or  voidable ;  in  the  former,  it  is  neither  neces- 
sary nor  proper  to  describe  her  in  the  instrument,  but 
ID  the  latter,  where  the  act  done  will  bind  her  subsequent- 
ly to  the  coverture,  she  ought  to  be  joined.  If  a  hus- 
band die  during  the  term  of  a  lease,  and  the  wife  subse* 
quently  receive  rent,  she  cannot  afterwards  set  it  aside.  So, 
if  a  wife  jom  her  husband  in  a  lease  during  coverture,  and 
receive  rent  afterwards,  she  cannot  avoid  it ;  for,  in  Bacon's 
Abridgment  (b)  it  is  said, ''  if  a  husband,  seised  of  lands  in 
ri^t  of  his  wife,  make  a  lease  thereof  by  indenture,  reserv- 
ing rent,  that  this  is  a  good  lease  for  the  whole  term,  unless 
the  wife,  by  some  act  after  the  husband's  death,  shews  her 
dissent  thereto  ;  for  that  if  she  accepts  rent  which  becomes  due 


(«)  t  Mod.  fir. (6)  Tit  Leue,  C. 

B  ft 
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1810.        ^fter  his  death,  the  Uase  is  thereby  become  absolute  and  uri« 

^^""^         avoidable,  for  the  law  has  left  her  at  liberty,  after  his  dealH^ 
Arnold         >  '  •"  . 

V.  either  to  affirm  and  make  good  such  lease,  or  to  defeat  and 

avoid  it,  as  she  finds  most  subservient  to  hei-  own  iotel'est. 
So,  if  the  wife  join  in  such  lease  for  years  by  indenture,  sh^ 
is,  after  her  husband's  death,  at  liberty  either  to  affirm  it  bjr 
acceptance  of  rent,  or  to  dissent  to  or  avoid  it  by  bringing 
trespass,  &c.  in  the  same  manner  as  if  he  had  been  no  party 
thereto ;  for  her  joining  durhig  the  coverture,  vihen  she  was 
tiot  sui  juris,  but  under  the  pDwer  of  the  husband,  will  not 
bind  her  after  his  death  ;  and  if  she  chooses  to  avoid  such 
lease,  notwithstanding  her  joining  therein,  then  it  is  so  abso- 
lutely defeated  ab  initio  as  to  her,  that  she  may  plead  tion 
demiiii,  because  as  to  any  interest  that  passed  from  her,  she 
did  not  demise,  nor  in  truth  had  any  power  to  contract,  but 
the  whole  interest  passed  from  the  husband,  and  the  lessee  is  in 
itnerely  by  virtue  of  the  husband's  contract ;  and  yet,  because 
the  lessee,  by  his  acceptance  of  such  lease,  admitted  them 
both  to  have  power  to  join  therein,  he  must  accordingly,  duf- 
ing  the  coverture,  declare  of  the  lease  by  them  both,  as  an 
essential  part  of  the  description  of  the  lease  whereby  he 
makes  title."  In  Gardiner  v.  Norman  (a),  it  was  held,  that 
if  a  lease  be  made  by  baron  and  feme,  and  they  both  give  a 
letter  of  attorney  to  deliver  the  deed,  it  was  the  lease  of  the 
baron  alone,  and  must  be  declared  on  as  such,  but  that  if 
llic  baron  and  feme  had  jointly  delivered  it,  the  delivery  of 
the  feme  would  not  have  been  unimportant^  since  it  must 
then  have  been  declared  on  as  the  lease  of  both,  although 
tlie  lessee  might  be  in  possession  bj  virtue  of  the  husband's 
contract.  In  Skipwith  v.  Steed  (A),  which  was  an  actioo  of 
debt  on  bond  for  performance  of  covenants  in  an  indenture 
between  the  defendant  and  his  wife,  of  the  one  part,  and  the 
plaintiff,  of  the  other^  and  the  Jury  found  that  the  husband 


(«)  Of.  J^c.  6ir.  ify  Cf.  EUi.  769, 
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teftled  the  Heed,  but  not  the  wife — it  was  held,  that  if  the  hiuh 
Idand  hiid  sealed  and  dilivercd  it  in  the  name  of  the  wife,  it 
had  been  her  deed  daring  the  life  of  the  husband,  and  that  if 
ihey  by  indenture  had  bargained  and  sold   land  of  the  wife^ 
rendering  rent,  it  h'4d  l>een  a  good  deed  of  the  wife,  because 
she  might  afterwurds  have  accepted  the  rent,   and   qiade  th^ 
deed  good.     In  Heaver  v.  Lane,  the  action  was  brought  on  a 
covenant  cqncerning  the  houses  of  the  husband,  and  the  ob« 
jecpon  was  made  after  verdict  in  arrest  of  judgment,    and  ^ 
was  not  set  oi|t  on  record  as  here ;  besides,  the  property  in 
the  present  cane  was  vested  in  the  wife  before  maniage.     In 
AUberry  y.  IValbif  (a),  it  was  decided,  that  covenant  would 
Jie  by  bu$b;ind  and  wife  for  non-payment  of  ^ent  due  by  virtue 
of  a  lease  granted  by  the  husband  and  wife,  of  lands  the  ii^« 
lieritance  of  the  wife.      In  Houeil  v.  Maine  {b)^  which  was 
an  action  of  debt  on  bond  made  tq  the  wife  during  coverture,  - 
j^  wras  held,  that  the   husband  and  wife  might  join ;  and  al- 
though it  was   there  decided,  that  the  husband   might  suib 
alone,  still,  if  the  declaration  describe  the   instrument  and 
t))e  parties  to  it,    such  parties  must  be  correctly  described. 
In  Ramsden  v.  Ambrose{c\  where  husl)and  and  wife  lived 
separate,  and  she  boarded  in  the  plainiift'*s  house,  who  de- 
dared  against  the  hqsband  for  necessaries  found  and  provjded 
for  him,  and  it  appeared  to  be  for  the  wife,  it  was  held  that 
tb^  declaration  could  not  b^  supported,  as  the  plaintiff  failed 
iq  his  description  of    the   subject-matter  of   the   contract* 
[Mr,  Justice  Park, — In  CQmyns  Reports (d),  it  is  said,  that 
if  a  feme  leases  dum  sola  and  marries,  and  the  lessee  pays 
bis  rent  to  the  wife,  though  no  notice  of  marriage  alleged, 
|he  payment  is  ill ;  also^^  that  the  husband  may  sue  alone  for 
rent,  for  not  repairing,  &c.  or  other  profits  or  benefits  to  the 
^tate  of  the  wife,  and  tboiigh  he  m^y,  be  need  not  join  his 


1819. 


Arnold 
Ebvoult* 


(#8,0. 
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1819.         wife.     AndCrokeCar.(a)  is  cited  in  support  of  tliat  po- 
Arnolo       sition].     But  here  the  parties  were  described  in  the  deed  as 

^    ^^  husband  and  wife,  and  should  have  been  so  set  out  in  the 

Kivovur*  . 

declaration.  [Mr.  Justice  Burroughs — In  Pkilliskirk  v. 
Pluckwell  {b),  it  was  held,  that  the  husband  and  wife  might 
sue  on  a  promissory  note,  made  to  the  wife  during  coverture.] 
Although  in  Anktrstein  v.  Clarke^  it  was  held,  that  if  a  bond 
be  given  to  the  husband  and  wife,  during  coverture,  the  hus- 
band might  sue  alone,  declaring  on  it  as  a  bond  made  to  him- 
self, still  that  case  is  distinguishable  from  the  present,  as  the 
bond  there  vested  in  the  husband  and  his  personal  representa- 
tives absolutely,  and  did  not  survive  to  the  wife  ;  there,  too, 
the  act  of  the  wife  was  void,  but  here  it  is  merely  void- 
able, and  it  would  therefore  have  been  improper,  in  that 
case,  to  have  joined  her  in  the  declaration.  But  here,  as  the 
wife  might  have  sued  after  the  death  of  her  husband,  she 
should  have  been  described  in  tlie  declaration  as  she  was  in 
the  indenture,  according  to  the  fact. 

Mr.  Serjt.  Onslow,  in  support  of  the  rule,  was  stopped  bj 
the  Court. 

Lord  Chief  Justice  Dallas  was  absent 

Mr.  Justice  Park. — In  this  case^  I  was  taken  by  surprise 
at  the  trial.  The  lease  was  produced,  and  it  appeared  to  have 
been  made  between  the  plaintiff  and  his  wife,  of  the  one  part, 
and  the  defendant^  of  the  other^  when  it  was  objected  for  the 
latter,  that  it  was  not  the  deed  set  out  in  the  declaratioo,  as 
the  plaintiff  had  declared  on  it  in  his  own  name  without  join- 
ing his  wife,  and  I  directed  a  nonsuit*  If  any  doubt  had 
been  then  raised  by  the  plaintiff,  I  should  have  allowed  die 
cause  to  have  proceeded^  and  saved  the  point.    It  is  a  mere 
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teclinicil  objection^  and  the  general  law  has  been  waived  by  1810. 
inj  Brother  Taddj/,  in  the  course  of  his  argument.  The  *^*^^^ 
case  of  Rearer  v.  Lane,  although  it  was  moved  in  arrest  of  ^  v, 
judgment,  appears  to  me  to  be  expressly  in  point,  and  was 
adopted  and  confirmed  by  Mr.  Justice  Buller,  in  Ankentein 
ir.  Clarke^  who  said  it  was  decisive  of  the  question  in  that 
case.  But  it  has  been  insisted  here,  that  there  is  a  material 
irariance  between  the  lease  described  in  the  declaration  and 
that  proved  in  evidence  at  the  trial ;  but  if  the  decisions  in 
Stater  v.  LanCy  and  Ankerstein  v.  Clarke^  be  considered  as 
having  any  weight,  there  has  been  no  misdescription  in  the 
present  case.  IF  it  were  a  joint  interest,  it  might  make 
a  material  difference,  but  the  wife  had  merely  a  chattel  in« 
terest  in  the  lands  before  marriage,  which  vested  iu  the  hos* 
band  during  coverture.  The  covenants  therefore  made  to 
them  after  marriage,  roust  in  legal  effect  be  considered  at 
Icovenants  made  to  the  husband  alone.  In  the  case  of  An* 
ktntein  v.  Clarke,  the  objection  was  taken  at  NUi  Prius,  as 
here,  namely,  that  the  bond  produced  varied  from  that  de* 
dared  on,  which  appeared  to  be  given  to  the  plaintiff,  and 
his  wife  as  administratrix,  whereas  it  was  declared  on  as  a 
bond  given  to  the  plahitiff  himself.  That  case,  therefore^ 
IS  particularly  applicable  to  the  present,  and  the  Court  were 
of  opinion,  that  it  was  no  variance.  I  therefore  think  that 
the  nonsuit  I  directed  at  the  trial  was  improper. 

Mr.  Justice  Burrouoh. — If  a  deed  be  falsely  described 
by  a  plaintiff  iu  his  declaration,  it  is  a  good  ground  of  oIh 
jection.  But  is  this  indenture  sq  misdescribed  i  It  is  true 
that  it  appears  to  have  been  made  between  the  plaintiff  and 
defendant  alone,  which  in  poiqt  of  fact  is  correct,  as  a  deed 
may  always  be  declared  on  according  to  its  legal  effect^^ 
which  in  this  case  would  be  by  the  husband  alone  during  the 
life  of  his  wife.  The  parties  are  therefore  described  ac- 
cording to  that  effect,  as  the  plaintiff,  of  the  one  part,  and 
the  defendant,  of  the  other.    There  can  be  no  doubt  but 
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1819.         that  tjL  promissory  note  made  to  the  wife  during  coverture  may 
Arnold       ^^  described  in  a  declaration  as  being  paade  to  the  husbanc^ 
<-*•  and  as  the  husband  in  thi^  case  was  solely  interested,  I  am  of 

opinipn  that  he  alone  was  properly  named  in  the  declaration* 

Mr.  Justice  Richardson. — I  cpncur  in  thinking  that  ijt 
M^as  no  mis-statement  or  variance,  because  the  indenture  of 
lease  was  described  in  the  declaration  to  be  made  by  th^ 
husband  alone,  and  proved  to  be  made  by  bim  and  his  wife ; 
and  I  principally  rely  on  the  case  of  Beaver  v.  Lane,  which 
was  afterwards  recognized  in  Ankerstein  v.  Clarke.  There,  it 
^as  held,  that  although  a  covenant  be  made  to  husband  and 
wife,  yet  thi^t  the  former  might  refuse  quoad  her.  So  herci 
the  husband  may  refuse  as  to  her,  and  bring  the  action  alone, 
and  more  particularly  so,  as  this  is  a  mere  e^ttel  interest,  and 
has  DO  reference  whatever  to  the  statute  32  Hen.  8.  c.  28. 
The  plaintiff,  therefore,  might  make  a  lease  alone,  and  th^ 
joinder  of  the  wife  can  mak^  no  difference  whatever.  This, 
therefore,  can  no  more  be  considered  as  a  variance  than  in 
the  cases  of  bonds  and  promissory  notes,  which,  althougl^ 
they  are  made  to  the  wife,  may  be  declared  on  as  being  made 
to  the  husband.  That  was  fully  established  in  the  case 
of  Ankerstein  v.  Clarke,  where  it  was  held,  that  if  a  bond  bei 
given  to  husband  and  wife  administratrix,  the  husband  might 
sue  alone,  declarmg  on  it  as  a  bond  made  to  himself.  Sq 
the  description  of  the  parties  in  this  case  is  according  to 
the  legal  effect  of  the  instrument^  and  this  rule  therefor^ 
must  be  made 

Absolute. 
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Salmon  v.  Watson,  PridwL 

Nov.  fOL 
Xuis  was  an  action  of  assumpsit  founded  on  a  parol  agree-  The  defend- 
inent  between  the  plainfiff  and  defendant,  respecting  a  lious^  TerbaRywith 

which  the  latter  took  of  the  former,  and  with  which  he  was  ?*J  plaintiff  to 

.  '  take  a  home 

^o  take  the  fixtures  at  a  valuation  to  be  made  by  two  brokers,  and jparchate 

The  declafation  contained  counts  for  goods  sold  and  deli-  aTaluationta 

Ycred,  as  well  as  the  common  money  counts,  and  a  count  ^  "j*^?  ^^ 

on  an  account  stated.  An  inventory 

of  the  fnrn^ 
tare  and  ftx-' 

-'"''At  the  trial  of  the  cause  before  Mr.  Justice  Park,  at  the  accwdinSy 

last  assizes  at  Croydon,  it  appeared  that  the  defendant  took  ro*^e,  de- 

-    ,       ,  .  V  scribed  gener- 

possession  of  the   house  and  fixtures,  and  that  the  valuation  ally  at  <*An  in- 

was  made  by  two  brokers,  but  that  among  the  articles  valued  ^xture»  &c." 

and  included  in  the  inventory,  and  which  the  defendant  con-  ^'^^  ^^®  P^^ 
'         •  ^'  amonnt  placed 

tented  to  take,  there  was  household  furniture  not  coming  under  ^^  <h®  ^oot 

the  description  of  fixtures  ;  but  that  the  inventory  was  headed  an  action  for 

generally,  "  An  inventory  of  the  fixtures,  &c."  Those  articles  of  JeUviredl  ^^ 

jfiimiture  were  distinctly  marked  off,  and  valued  by  the  brokers,  ^^^^  *  *^<*"''' 
.  .  .  "^  '  on  an  account 

who  signed  the  inventory,  making  the  defendant  a  debtor  to  the  suted :  Held, 
plainti£f  to  the  amount  of  «£]37  for  the  whole  of  the  fixtures  dant  having 

iDd  furniture.     It  was  proved,  that  the  defendant  had  paid  talten  do8»m- 

■^  '  *^        tion  of  and  en* 

£30  on  account,  and  that  the  furniture  mentioned  in  the  joyed  the  fur* 
•  '         t        n^,^       ^        T?        I       1  /.      1        .  niture  and  6x- 

loventory,  amounted  to  xSO  :  125.     ror  the  defendant  it  was  tares, and  paid 

contended,  that  the  plaintiff  was  not  entitled  to  recover  on  fumdctermm- 

the  authority  of  the  case  of  Lte  v.  Risdon  (a),  where  it  was  f  ^  ^^  ^^    ^ 
•^         •        ,  .  broken,  to  be 

decided,  that  an  action  for  goods  sold  and  delivered  would  dae  for  the 
not  lie  for  fixtures,  and  consequently  that  the  plaintiff  could  liable  on  the 
not  resort  to  the  counts  for  goods  sold,  and  that  be  must  be  ?or^'e  wmin*. 

bound  bj  the  inventory  in  which  the  brokers  had  made  their  ^^^  andeooid 

not  afterwards 

valuation  for  fixtures^  and  that  consequently  the  contract  was  object  to  the 

plaintiff's  de- 
^^  fective  title  to 

the  house* 


*-■•,■*  < 


(a)  3  Marth.  495. 
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181 ».        entire,  and  that  he  could  not  go  for  less  than  the  whole  of  the 
Salmon       ani<^""t  ol  ^he  valuation,  and   as    the  greater  part   of  that 
»•  sum  was  for  fixtures,  he  could  not  recover  for  the  furniture 

which  formed  the  other  part  of  the  inventory. — For  tlie  plain- 
tiff it  was  insisted,  that  be  had  a  right  to  recover  for  all 
the  articles  of  furniture  which  it  was  proved  the  defendant 
bad  taken  possession  of,  and  which  could  not  come  under 
the  denomination  of  fixtures ;  that  although  the  brokers  had 
included  certain  articles  of  furniture  as  fixtures  in  tlie  iiwen- 
tory,  that  it  could  not  render  them  so ;  but  that  the  different 
descriptions  of  furniture  or  fixtures  were  to  be  taken  accord- 
ing to  their  avowed  import ;  that  the  agreement  being  by  parol, 
could  apply  to  fixtures  only,  for  which,  even  if  the  plaintiff 
could  not  recover,  yet  that  as  to  the  furniture,  it  was  not  in- 
cluded in  that  agreement  at  the  time  the  house  was  taken,  but 
M'ere  matters  of  subsequent  purchase,  for  >^hich  the  defendant 
should  pay  without  any  reference  to  the  fixtures,  and  for  which 
the  plaintiff  was  entitled  to  a  distinct  action  for  goods  sold 
and  delivered,  and  that  he  could  not  be  deprived  of  liis  right 
to  recover  by  the  mistake  of  the  brokers; — that  the  contract, 
as  well  for  the  fixtures  as  the  furniture,  was  executed,  and 
that  as  the  defendant  was  in  possession  of  both,  the  plaintiff 
might  recover  for  the  fixtures  on  the  count  for  an  account 
stated,  the  brokers  having  settled  the  balance  of  «£ld7,  as 
due  from  the  defendant  to  the  plaintiff,  and  as  the  former  had 
paid  part  of  the  amount  on  account,  he  had  thereby  admitted 
this  sum  to  be  correct,  and  that  the  plaintiff  was  therefore  en* 
titled  to  recover.  Tlie  learned  Judge,  however,  was  of  opi- 
nion, that  the  plaintiff  could  not  recover  for  the  fixtures  on 
tlie  authority  of  Lee  v.  Risdon,  and  that  the  inventory  was 
conclusive,  it  being  headed,  '*  An  inventory  of  the  fixtiures, 
&C.''  thereby  making  the  contract  entire  as  to  both  tlie  fur- 
niture and  fixtures,  and  that  the  plaintiff  could  not  recover 
for  the  fixtures  on  the  counts  for  goods  sold  and  delivered,  nor 
on  that  on  an  account  stated,  and  he  consequently  directed  ^ 
nonsuit* 


(«)H«6.  14.  ■     [b)  11  Rep.  27  b.    ■  (c)  ^MfOik  tfSelw.  tf& 
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Mr.  Seijt.  Taddy,  on  a  former  day  in  this  Term,  obtained  1810. 
«  rule  nisi  that  this  nonsuit  might  be  aet  aside  and  a  new  fT^^^ 
trial  granted.  He  submitted,  jirst^  that  this  was  not  an  entire  _^  «• 
contract,  and  that  the  plauitiff  might  recover  for  those  articles 
of  furniture  which  were  not  fixtures  under  the  counts  for 
'goods  sold  and  delivered.  It  is  true  there  is  a  wide  difference 
between  contracts  void  at  common  law,  and  those  which  are 
void  bj  statute ;  for  in  Norton  v.  Simmes  (a),  a  distinction 
vnuB  taken  between  an  instrument  made  void  by  statute,  and 
by  the  common  law,  for  a  statute  is  a  strict  law,  but  the 
common  law  doth  divide  according  to  common  reason,  and 
^having  made  tliat  void  that  is  against  law,  lets  the  rest  stand. 
So  10  Pigoi^s  case  (b),  it  was  held,  that  if  some  of  the  co- 
venants in  an  indenture  were  agaiust  law,  and  some  lawful, 
the  first  were  void,  and  the  others  stood  good.  In  Newman 
V*  Newman  (c)  it  was  held,  that  in  a  bond  conditioned  for  the 
performance  of  several  things,  if  one  of  them  be  void  at  the 
common  law,  yet  the  bond  may  be  good  for  the  others.  So 
the  case  of  Robinson  v.  Bland  (d),  decided,  that  if  a  lawful 
engagement  can  be  separated  from  an  unlawful  one,  it  is  not 
iritiated  from  having  been  mingled  with  it.  Here,  therefore, 
the  contract  was  clearly  divisible,  and  the  plaintiff  was  et>- 
titled  to  recover  the  value  of  the  furniture.  Secondly^  the  con* 
tract  having  been  executed,  and  the  defendant  having  agreed 
to  pay  the  amount  of  the  valuation  made  by  the  brokers,  and 
Aey  having  settled  such  amount  at  <£ld7,  the  plaintiff's  de* 
tnand  was  recoverable  under  the  count  on  an  account  stated. 

Mr.  Serjt.  Imwcs  now  shewed  cause.— *The  nonsuit  was 
perfectly  correct,  llie  only  question  is,  whether  the  plaintiff 
can  recover  oh  an  account  stated.  The  cases  as  to  the  di- 
TOibility  of  contracts,  are  not  applicable  to  the  present,  aa 
it  turns  on  the  effect  of  a  particular  contract,  which  was  ea« 


A 


Salmon 

V, 
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1819.  ^re  10  itself^  and  could  not  be  divided ;  it  was  a  contract  A>f 
the  house  and  fixtures,  and  although  some  of  the  articleii  coor 
tained  in  the  inventory  cannot  be  strictly  termed  fixtures,  yet 
WATSON.  ^^y  jj|.g  ju  effect  made  so  under  the  contract,  as  nothing  else 
was  to  be  taken  by  tlie  defendant.  The  defendant  paid  pari 
of  the  sum  for  the  house  and  fixtures,  on  the  faith  that  the 
agreement  would  be  duly  carried  into  effect,  Tiie  contract^ 
therefore,  as  to  the  house  and  fixtures,  cannot  be  separated ; 
and  although  the  defendant  took  possession,  still  he  derived 
no  beneficial  occupation,  as  the  plaintiff  could  make  no  good 
title  to  the  house.  As,  therefore,  the  letting  the  house  and 
fixtures  were  one  contract,  so  the  articles  as  described  in  th^ 
inventory  can  only  be  considered  as  fixtures,  and  are  not  di- 
visible firom  the  furniture. 

Mr.  Serjt.  Taddy,  in  support  of  the  rule,  was  stopped  by 
the  Court. 

Lord  Chief  Justice  Dallas  was  absent. 

Mr.  Justice  Park. — ^The  declaration  in  this  case  con- 
tained two  counts  for  goods  sold  and  delivered,  and  another 
on  an  account  staled.  *  At  the  trial  I  entertained  no  doubt 
whatever,  but  directed  a  nonsuit  on  the  authority  of  Lee  ▼• 
Hisdon.  I  have  no  recollection  that  the  plaintiff  endeavoured 
to  support  his  case  on  the  account  stated,  although  he  migl^t 
have  done  so,  but  my  attention  was  drawn  to  the  counts  f9r 

r  

goods  sold  and  delivered  only.  There  appears  to  be  no  little 
difficulty  in  separating  the  articles  of  furniture  from  the  fix- 
tures, as  valued  by  the  brokers  iu  their  inventory,  still,  how- 
ever, I  am  now  of  opinion,  that  the  plaintiff's  case  may  be 
supported  on  the  account  stated.  It  is  therefore  unnecessary 
tp  consider  whether  the  appraisement  were  binding,  as  the 
inventory  was  subsequently  adopted  by  the  defendant,  as  well 
as  the  valuation  made  by  the  brokers.  The  inventory  was 
d^iyered  to  the  defendant's  wife,  and  the  defendaut  took  pes- 
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ICBsion  of  the  house  and  fixtures,  and  raised  no  objection  to 
the  amount  of  the  vahialion  before  the  trial,  and  he  is  still  exer* 
cising  a  dominion  over  the  property;  Besides,  the  defendant 
was  aware  that  there  was  no  original  lease,  but  still  he  acqui- 
esced to  take  the  premises,  and  entered  into  possession  ac^cord- 
ingly.  Having  had,  therefore,  the  actual  possession, — having 
agreed  to  the  amount  of  the  valuation,  and  adopted  the  act  of 
the  brokers,  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
recover  on  the  account  stated  between  him  and  the  defenddnt^ 
and  consequently,  the  case  of  Lee  v.  Risdon  will  remain 
untouched  by  this  decision. 


16 19. 


SALMOIf 
V. 
WATfOM* 


Mr.  Justice  BuRROUGH. — It  appears  that  the  defendant 
waived  all  objections  to  the  title,  as  he  was  aware  there  was 
no  original  lease,  and  consequently  that  the  plaintiffs  title 
was  defective;  still,  however,  he  entered  into  possession^ 
•nd  agreed  to  take  the  fixtures  at  a  valuation,  to  the  amount 
of  which  he  made  no  objection  whati  ver,  and  as  he  has  had 
the  enjoyment  of  the  fixtures  and  paid  a  sum  in  part  for  them, 
I  think  the  plaintiff  is  entitled  to  recover  on  an  account 
stated  between  him  and  the  defendant. 


Mr.  Justice  Richardson. — I  am  of  opinion  that  the 
defendant  has  waived  every  objection  to  the  title  by  taking 
possession,  and  as  he  has  also  been  let  into  the  enjoyment 
of  the  fixtures,  he  is  liable  to  pay  the  plaintifl^  for  them  ac- 
cording to  tlie  amount  asceirtained  by  tlie  appraisers  in  their 
Taluation.  Tlie  count  as  to  the  account  stated,  goes  to  the 
Whole  of  that  appraisement,  and,  in  point  of  fact,  amounts 
to  the  same  tiling  as  if  such  valuation  had  been  made  between 
Ibe  original  parties;  I  therefore  thhik  that  the  plaintiff  is  en- 
titled to  recover  on  that  count. 

Rule  absolute. 
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Wells  v.  Girling  (a). 

This  was  an  action  of  assumpsit,  brought  against  the  de* 
fendanty  as  one  of  tlie  makers  of  a  promissory  note^  of  which 
the  following  is  a  copy  : — > 

London  J  9th  June,  1817. 

"  We  jointly  and  severally  promise  to  pay  to  Mr.  John 

Wells,  or  order,  the  sum  of  «£87  :  35.  in  manner  fol* 

lowing,  m.  the  sum  of  .£21  :  15^:9^.  on  the  29th 

day  of  September  now  next  ensuing ;  the  further  sum 

of  «£21  :  15s  :  9^-  on  the  25th  day  of  December  next 

**  ensuing;  the  further  sum  of  «£21  :  155 :  9^*  on  the 

25th  day  of  March,  1818;  and   the  further  sum  of 

.£21  :  155  :  Qd.  on  the  24th  day  of  June,  1818:  And 

'^  in  case  default  shall  be  made  in  payment  of  any  or 

''  either  of  tlie  above  sums  at  the  times  above  limited 

''  for  that  purpose,  then  we  jointly  and  severally  pro* 

'^  mise  to  pay  the  whole  of  the  said  sum  of  <£87  ;  S9. 

^^  or  so  much  thereof  as  shall  not  have  been  paid,  im'^ 

^'  mediately  after  such  default  as  aforesaid. 

"  W.  Bath, 

"  S.GlKLlNG.'* 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  Dallas, 
mod  void  in  iu  ^t  Westminster,  at  the  Sittings  in  this  Term,  it  appeared,  that 
H*^ld  ^aUo~  the  circumstances  under  which  tlie  note  was  given,  were  a^ 
tliatifil.be     follows: — ^The  plaintiff,  a  brewer,  residing  at  Barnes,  in 

indebted  to  B.  r  >  9  o 

in  ^80,  and      _ 
give  a  promis- 
sory note  for         ^a)  SeeS.  C.  ante,  vol.  iii.  page  79,  as  to  a  variance  in  setting  oat  OM 

•t?^  I H*  ^^*  of  the  instalments  in  the  declaration, 
able  by  four 

quarterly  in- 
stalments (beinp:  the  amonnt  of  principal  and  interest  to  the  time  of  the  last  in- 
stalment), and  that  in  case  default  should  be  made  in  payment  of  any  one  instal- 
ment, the  whole  sum  should  become  payable ;  ^.  is  entitled  to  recover  the 
whole  of  such  sum,  on  default  being  made  in  payment  of  the  first  instalment,  at 
it  was  a  stipnlation  between  the  parties  in  nature  of  a  penalty,  and  therefore  not 
a  usurious  contnust  or  agreement. 


/.  S.  was  in- 
debted to  the 
plaintiff  for 
money  lent, 
and  being  em- 
barrassed, the 
latter  informed 
him  that  if  he 
would  give  se- 
curity for  its 
re-payment,  he 
would  procure 
his  creditors 
to  accept  a 
composition. 
The  defendant 
became  surety 
for  /.  S.  in  a 
joint  promis- 
sory note,  and 
the  transaction 
was  to  be  kept 
a  secret  from 
tile  other  cre- 
ditors.   The 
plaintiff  en- 
deavoured to 
obtain  a  com- 
position, but 
failed:  Held, 
that  he  could 
not  recover  as 
against  the  de- 
fendant on  tlie 
note,  as  the 
transaction 
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Surrey,  was  in  partnership  with  one  Waring^  and  carried  on  1819. 
business  under  the  firm  of  fVarine  and  Hells,  and  on  the  ^'^ 
11th  of  May,  1816,  he  lent  to  Bath  i*80,  viz.  «£20  in  cash,  _  «. 
iMid  ^60  in  two  checks  of  £30  each,  drawn  in  the  joint 
nanies  of  Waring  and  fVells;  that  in  the  earl/ part  of  the 
year  1817»  Bath,  who  was  a  publican,  became  embarrassed, 
fvhich  he  communicated  to  the  plaintiff;  and  that  among  the 
debts  owing  by  him  at  this  period,  was  the  above  sum  of  <£80 
to  the  plaintiff,  as  well  as  the  further  sum  of  .£93  :  6s  :  lOd, 
for  beer  furnished  to  him  b^  Waring  and  Wells,  and  also  the 
furtii^rMim  of  «£  100  to  the  plaintiff,  for  money  expended  by 
him  in  fitting iip  a  house  at  Esher,  where  Bath  resided.  The 
latter  sum  was  paid  by  Bath  to  the  plaintiff,  who  also  sue* 
ceeded  in  obtaining  the  defendant's  security  for  the  debt  of 
J^SO,  and  as  an  inducement,  promised  Bath,  that  in  the  event 
of  that  debt  being  secured,  that  he  would  obtain  the  consent 
of  all  the  other  creditors  of  BiUh  to  take  a  composition  of 
five  shillings  in  the  pound  for  their  debts,  alleging,  that  he 
had  considerable  influence  over  them ;  on  which  Bath  re- 
presented to  tlie  defendant  the  advantage  it  would  be  to 
him  {Bath)  to  be  released  from  his  debts,  and  after  re- 
peated applications  to  the  defendant,  he  assented  to  the  pro^ 
posal,  and  promised  to  enter  into  die  required  securities,  and 
eventually  became  security  to  the  plaintiff  for  BatKs  debt  of 
^fSO,  with  interest  thereon  from  May,  1816,  amounting  to 
£l :  3s.  payable  by  quarterly  instalments,  beginning  at  Mi* 
chaelmas,  I8I79  and  in  consequence  thereof,  signed  the  note 
on  which  this  action  is  brought,  at  the  house  of  the  plaintiff's 
sttomej.  After  this  security  had  been  given,  the  plaintiff 
called  on  some  of  Bath*%  creditors,  and  endeavoured  to  in* 
doce  them  to  enter  into  a  composition  of  five  shillings  in  the 
pound,  which  they  refused,  in  consequence  of  which  he 
desisted  from  pressing  the  others.  It  was  further  proved  by 
Baihp  that  the  circumstances  under  which  the  note  was  made^ 
and  the  reason  of  the  plaintifiTs  applying  to  the  other  cre-^ 
ditors  to  accept  the  composition,  should  be  kept  a  secret  from 
them,  as  well  as  his  knowledge  of  the  embarrassed  circum* 
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1B19.        Stances  of  Balh.   In  November,  18  i7>  being  a  little  more  thdn 
Wfii.Lt        ^  mouth  after  the  first  instalment  of  the  note  became  pa^rable, 
^*  the  plaintiff  sued  out  a  commission  against  Batk,  founded  on 

the  debt  due  to  himself  and  partner^  of  £{)S :  fis :  \0d.  and  the 
private  debt  of  «£80  due  to  himself,  and  for  which  the  above 
note  had  been  given  ; — under  which  commission  Bath  was  de- 
clared a  bankrupt.    The  plaintiff  proved  his  debt  for  £S7  :  Si. 
as  due  on  the  note,  and  Bath  obtained  his  certificate,  livhieh 
%vas  dated  on  the  1st  of  November,  1818.     For  the  defendant 
it  was  objected,  that  the  note  on  which  the  action  was  brought 
was  illegal,  first,  on  the  ground  of  usurious  contingenii^y  in 
default  of  payment  of  any  of  the  instalments,  which  waaap* 
parent  on  the  face  of  it,  and  secondly,  that  the  obtaining  tbe 
note  was  a  fraud  on  the  part  of  the  plaintiff,  as  against  t|ie 
other  creditors  of  Bath,  to  whom  a  composition  of  five  shil- 
lings in  the  pound  was  to  be  offered.    T(te  Jury,  under  his 
Lordship's  direction,  found  a  verdict  for  the  plaintiff,  but  both 
these  objections  were  reserved  for  the  opinion  of  the  CourU 

Mr.  Serjt.  Blosset,  on  a  former  day  in  this  Term,  obtained 
a  rule  nisi  that  this  verdict  might  be  set  aside  and  a  nonsuit 
entered,  and  contended,  as  to  the  first  point,  that  as  the  note 
was  given  for  «£87  :  3s.  if  the  whole  of  its  amount  liad  been 
paid  when  the  first  or  any  subsequent  instalment  but  the  last 
became  due,  it  would  have  been  a  usurious  contract,  as  the 
whole  of  the  £7  :  Ss.  for  interest  could  not  have  been  payable 
until  the  24th  of  June,  1818,  when  the  last  instalment  was  due. 
The  note  was  payable  in  the  alternative,  and  the  interest, 
therefore,  should  only  have  been  calculated  on  the  first  in-t 
stalment,  whereas  the  plaintiff  proved  the  whole  of  the  prin-^ 
cipal  and  interest  under  Bath*u  commission,  which  could  not 
amount  to  .£87  :  3s.  unless  usurious  interest  had  been  charged. 
He  relied  on  the  rules  laid  down  in  Hawkins's  Pleas  of  the 
Crown  {a),  and  the  dictum  of  Mr.  Justice  Ashhurst  in  Morse 

(ff)  Vol.  1.  c.  82.  page  627,  tt  9eq.,  6tli  edit.  tit.  Vwr^* 
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V.  Wilson  {a\  that  '<  where  on  the  face  of  the  contract  itielf,        Idtt. 
the  principal  fi*as  in  hazard^  as  in  bottomry  bonds^  the  lender        ivtri, 
.  liiight  reserve  more  than  £b  per  cent,  interest,  without  incurr-      ^    «. 
mg  the  guilt  of  usury.    But  that  where  the  principal  was  se- 
cured at  all  events,  and  yet  more  than  £b  per  cent,  might  be 
fot  by  the  terms  of  the  contract,  it  was  usurious.''     That 
principle  is  applicable  to  the  present  case,  as  there  the  intereit 
-  only  amounted  to  £5  per  cent,  but  the  lender  was,  besides,  to 
receive  a  certain  portion  of  the  profits  of  the  trade  of  the 
borrower,  and  not  to  participate  in  the  losses.    So  here,  if  the 
instalments  had    all  become   due   and  regularly  paid,   no 
•  more  than  legal  interest  would  have  been  taken*    Although 
the  note  was  payable  by  instalments,  the  breach  of  the  first 
'  could  not  be  considered  in  the  nature  of  a  penalty,  nor  could 
the  party  seek  to  be  relieved  in  a  court  of  equity.    As  to  the 
second  point,  he  insisted,   that  this  was,  at  all  events,  a 
fraud  on  BatWs  other  creditors,  and  he  cited  the  case  of 
Cockihoti  v.  Bennett  (6),  where  it  was  decided,  that  if  a 
debtor,  on  compounding  with  his  creditors,  give  one  of  them, 
unknown  to  the  others,  a  security  for  the  surplus  of  his  de- 
mand, such  security  is  void  and  not  voidable  only,  being  ia 
fraud  of  the  other  creditors,  and  incapable  of  being  set  up 
by  a  subsequent  promise. 

' ' '  The  Court  were  of  opinion,  that  as  by  the  terms  of  the 
'note  the  sum  was  made  payable  by  instalments,  if  default  was 
mad^  in  payment  of  the  first,  the  whole  would  become  pey^ 
•able,  with  interest,  as  stipulated  in  the  instrument;  that  such 
Mipnlation  was  in  the  nature  of  a  penalty,  to  induce  the 
makers  to  prompt  payment  of  the  instalments,  and  that  it 
'%vas  dieir  duty  to  pay  each  instalment  as  it  became  due, 
und  that  although  the  plaintiff  had  proved  for  the  whole 


(a)  4  Term  Rep.  356.  ■        (6)  2  Term  Rep.  763. 
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1819.       turn  under  the  commission^  it  made  no  difierence.    Tlie  rule, 
^'^        therefore^  was  granted  on  the  second  objection  only. 


V. 

Oiauaio. 


Mr.  Serjt.  Faughan  now  riiewed  cause. — The  question  of 
fraud  wu  left  to  die  Jury  on  the  former  trial,  and  they  no- 
gatived  it  on  the  merits.  The  defendant  was  a  surety  to 
secure  die  sum  of  £S0  lent  by  die  plaintiff  to  Bath,  and  it 
was  known  to  all  parties  that  the  latter  was  in  insolvent  cir<* 
cumstances.  The  consideration  for  which  the  note  was  giveo 
is  not  illegal,  and  therefore  the  defendant  cannot  impugn  it. 
There  would  be  a  wide  distinction,  if  the  action  had  been 
brought  by  the  plaintiff  as  Bathes  assignee,  but  the  transac- 
tion, as  it  now  stands,  relieves  the  bankrupt's  estate,  and  is 
in  favor  of  his  creditors.  The  defendant  was  a  surety  fcr 
JBolA's  debt,  and  no  fraud  whatever  was  practised  on  hiin. 
Neither  were  the  circumstances  under  which  the  note  was 
given,  fraudulent  as  to  his  creditors,  nor  were  they  damnified 
thereby,  as  it  relieved  a  proportion  of  the  debt  due  to  diem 
from  the  bankrupt's  estate.  The  principle  laid  down  in 
Coduhoit  V.  Bennett f  and  subsequent  cases  is,  that  if  one 
creditor  enter  into  an  agreement  with  an  insolvent,  and  obtain 
m  security  beyond  the  terms  of  the  composition  submitted  to 
the  other  creditors,  that  such  security  is  void,  as  being  frau- 
dulent against  the  rest  of  the  creditors,  who  are  entitled  to 
receive  an  equal  distribution  of  his  property.  But  here,  no 
composition  was  entered  into,  and  therefore  tiiose  cases  do 
not  ftpply*  Even  if  there  had  been,  the  defendant  miglit 
have  been  arrested  by  the  plaintiff  for  the  sum  originally  lent 
by  him  to  Bath,  and  for  which  he  was  security,  and  the 
plaintiff  might  afterwards  have  prevailed  on  BatVs  creditors 
to  sign  a  deed  of  composition.  The  principle  laid  down  in 
the  case  of  Whedwrigkt  v.  Jackson  (a)  is  applicable  and  de- 
cisive of  the  present.    There  the  action  was  brought  by  the 


(a)  b  Ttnmi,  109. 
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assignees  of  a  bankrupt,  and  the  defendant  had  two  demands  1810. 
on  faioi,  one  for  bills  discounted  for  him,  and  the  other  for  wklu 
goods  sold:  there  too.  there  was  an  intended  deed  of  com-  ^  ^* 
position,  but  it  was  not  executed,  and  Liord  Chief  Justice 
Man^ld  founded  his  judgment  on  that  circumstance,  and 
9mA  (a),  that  ^^  if  the  composition  had  stood,  there  would 
not  be  a  doubt  that  the  defendant  would  have  been  deemed 
to  have  acted  fraudulently,  and  that  he  could  not  have  held 
die  advantage  he  had  gained."  Here,  the  plaintiff  did  not 
ioteod  to  defeat  the  claims  of  any  of  Bath's  creditors  under 
the  commission,  for  his  estate  was  relieved  rather  than  bur- 
ibcoed.  If  the  deed  of  composition  had  been  executed,  it 
JDiigbl  bave  been  considered  a  fraud  on  the  other  ci  editors, 
but  Ibe  defendant  cannot  say  that  the  note  he  has  given  as  a 
surety  for  Bath  is  fraudulent  on  the  other  creditors,  although 
tbftj  themselves  might  do  so. 

Mr*  Segt.  Blosset,  in  support  of  the  rule,  submitted,  that 
^ipbeiever  a  person  has  been  party  to  an  agreement,  the  same 
oljectiou  might  be  taken  as  b  now  raised  for  the  defendant. 
In  cases  of  gaming,  racing,  wagers,  and  usury,   the  party 

ly  always  insist  on  the  illegality  of  the  transaction.  The 
of  fVheelwriglU  v.  Jackson  is  mainly  distinguishable  from 
tbe  present,  for  if  the  question  there  had  arose  on  the  original 
fifjFfitaaeat^  namely,  the  proposed  composition,  it  would  have 
beon  a  gross  fraud  on  the  other  creditors,  but  that  case  was 
decided  on  a  different  ground.  There,  the  bankrupt's  pro- 
perty was  divided  among  his  creditors  before  the  bankruptcy, 
and  the  question  arose  between  his  assignees  and  the  defen- 
dnty  who  had  received  securities  from  the  bankrupt,  although 
die  bankruptcy  was  not  dien  in  contemplation.  Another 
ihtinftion  between  this  case  and  that  of  Wheelwright  v.  Jack- 
isy  tbat  the  action  was  there  brought  by  the  assignees  to 


{u)  5  TtOMt.  116. 
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1810.  recover  tlie<value  of  securities  which  the  defendant  had  r^ 

J^'y^  ceived  from  the  bankrupt  before  the  baokruptcy,    and  to 

V.  which  he  had  as  good  a  title  as  the  assignees  themselves,  and 


Girling. 


not  for  the  purpose  of  enforcing  an  agreement  performed. 
So  here,  if  Bath,  or  the  defendant  had  paid  the  amount  of  the 
note,  it  could  not  be  recovered  back  by.the  latter.  The  piin-* 
ciple,  that  in  pari  delicto  potior  est  conditio  possidentis,  ap- 
plies as  well  to  this  case  as  that  of  Wheelwright  v.  Jackson, 
namely,  either  to  the  party  giving,  or  the  person  to  whom 
the  security  is  given.  If,  in  the  latter  case,  the  action  had 
been  brought  by  the  defendant  against  the  plaintiff,  as  assig- 
nee of  the  bankrupt^  to  enforce  an  agreement,  it  is  quite 
clear  that  such  agreement  could  not  be  enforced.  It  is  im* 
material  whether  the  composition  were  actually  entered  into 
or  not,  as  the  transaction  was  clearly  intended  to  defeat 
Bath's  other  creditors.  His  insolvency  was  known  to  both 
the  plaintiff  and  defendant,  and  the  former,  who  was  a  prin- 
cipal creditor,  said,  that  if  the  latter  would  sign  the  note  in 
question  as  a  surety'  for  Bath,  he  would  endeavour  to  induce 
his  other  creditors  to  sign  a  deed  of  composition  for  five  shiK 
lings  in  the  pound.  Those  creditors  were  wholly  ignorant  of 
this  transaction,  or  that  the  plaintiff  had  been  paid  in  full.  If 
they  had  kno^*n  that  he  had  obtained  this  additional  security,  it 
is  quite  clear  tliat  they  would  not  have  entered  into  a  deed  of 
composition.  This,  therefore,  at  first  sight  appears  to  be  a 
fraud  on  Bath's  other  creditors.  In  Jackman  v.  Mitchell  (a) 
it  was  held,  tliat  a  bond  to  one  creditor  to  secure  the  defici- 
ency of  a  composition  not  communicated  to  the  others,  was 
bad  at  law  as  well  as  in  equity,  although  such  a  bond,  with 
the  privity  and  consent  of  the  other  creditors,  might  be  good. 
Tlie  distinction,  therefore,  in  that  case,  turned  on  the  com- 
munication, and  Lord  Eldon  said  (6),  that ''  in  cases  of  that 
description  which  proceeded  on  grounds  of  public  policy,  the 


(a)  13  Ve$,  586. {I)  Ibid.  507. 
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relief  is  given  on  account,  not  of  the  individual,  but  of  the  1819. 
public."  Here,  the  plaintifi*  endeavoured  to  get  BatKs  ere-  tJP^. 
ditors  to  accept  a  composition  of  five  shillings  in  the  pound  ;  ^  v. 
that,  alone,  indicates  a  sufficient  intention  of  fraud  on  his  part ; 
but  it  has  been  said,  that  no  composition  was  effected,  and 
that  the  defendant  intended  to  secure  the  debt  due  from  Bath 
to  the  plaintiff  at  all  events ;  but  the  consideration  was,  that 
the  plaintiff  would  induce  his  other  creditors  to  sign  the  deed 
of  composition,  which  he  has  failed  in  do'mg.  It  has  been 
further  said,  that  this  was  no  fraud  on  Bath's  creditors,  as  it 
tended  to  increase  his  estate ;  but  the  agreement  entered  into 
betty^en  him  and  the  plaintiff  was,  that  the  latter  should  be 
j>aid  his  whole  demand  by  the  note  in  question,  when  he 
would  induce  the  other  creditors  to  compound.  That,  there- 
fore, must  be  highly  injurious  to  them,  as  the  plaintiff  was  to  be 
paid  in  full,  whilst  they  were  only  to  receive  five  shillings  in  the 
pound.  The  plaintiff  would  not  inform  them  of  this  circum- 
stance, as  the  transaction  was  to  be  kept  wholly  concealed 
from  ttiem.  Besides,  the  plaintiff  did  not  press  on  Bath 
for  the  payment  of  his  debt,  but  merely  entered  into  an  ar- 
rangement with  him  for  its  better  security.  This  case,  there- 
fore, falls  within  the  principle  of  former  decisions.  In  Jack' 
won  V.  Lomas  (a),  Mr.  Justice  Buller  said,  that  "  the  general 
principle  is,  that  a  secret  agreement  of  this  kind,  made  be- 
tween the  insolvent  and  some  of  the  creditors,  in  order  to  in- 
duce the  rest  of  the  creditors  to  agree  to  the  composition, 
18  void."  The  same  principle  was  adopted  by  Lord  Ellen- 
borough  in  Leicester  v.  Rose  (b),  where  he  said,  that  *'  the 
question  was,  whether  any  legal  effect  could  be  given  to  an 
agreement  by  which  the  plaintiffs,  as  creditors,  were  to  have 
a  better  security  for  the  same  sum  than  the  rest  of  the  cre- 
ditors, after  having  entered  into  an  agreement  with  them,  im- 
porting that  the  same  satisfaction  was  to  be  made  to  all  by  the 


(o)  4  Term  Rtp,  170.  (6)  4  JB«/,  380. 


OlRLlNG. 


^  CASES  IN  MICHAELMAS  TEUM, 

1619.  same  mode  of  payment/'  And  his  Lordship  further  ob8erved(a), 
^^^  that  the  principle  laid  down  in  all  the  previous  cases  was,  that 
V.  *'  where  the  creditors  in  general  had  bargained  for  an  equality 

of  benefit  and  mutuality  of  security,  it  should  not  be 
competent  for  one  of  them  to  secure  any  partial  benefit  or 
security  to  himself."  So  Mr.  Justice  Lawrence  relied  on  the 
dicium  of  Mr.  Justice  Buller  (6).  Here,  the  plaintiff  took  a 
private  security,  intending  to  benefit  himself,  and  he  alone 
laid  the  foundation  of  the  transaction  for  this  particular  pur- 
pose. The  same  principle  is  laid  down  in  Cockshott  v.  Beri' 
netf  although  the  agreement  there  was  partly  carried  into 
effect — but  the  agreement  itself  is  altogether  void,  whether 
any  thing  be  done  under  it  or  not. 

Lord  Chief  Justice  Dallas. — In  this  case  the  first  ques- 
tion  which  arbcs  is,  whether  this  agreement  was  fraudulent  in 
its  creation.  That  depends  on  the  facts,  and  first,  as  to  the 
intuition  of  the  parties ;  the  plaintiff  was  a  creditor  of  Bath, 
who,  before  his  bankruptcy,  had  dealings  with  the  plaintiff 
and  JVaring,  who  were  in  partnership  as  brewers,  and  who 
supplied  Batkf  a  publican,  with  beer  from  their  brewery. 
Bath  was  also  indebted  to  the  plaintiff  in  the  sum  of  Jf  100 
for  furniture,  which  was  paid  off,  and  in  the  further  sum  of 
^80,  on  account  of  cash  lent  him  by  the  plaintiff  aloue. 
Bath  became  embarrassed,  of  which  the  plaintiff  had  full 
knowledge,  and  the  defendant,  at  the  time  he  signed  the 
note,  was  also  aware  of  Bathes  being  in  insolvent  circum- 
stances. The  plaintiff  then  proposed  that  Bath  should  give 
him  a  security  for  the  .£80  advanced  by  him,  and  he  would 
then  endeavour  to  induce  his  creditors  to  enter  into  a  composi- 
tion to  accept  five  shillings  in  the  pound,  and  that  he  would 
apply  to  them  for  that  purpose.  Under  these  circumstances, 
the  defendant  was  applied  to  by  Bath,  and  became  surety  for 


(a)  4  East,  381.  (b)  Id.  383. 
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him  by  signing  the  note  in  question,  on  the  express  andertdc-        1619. 
ing  that  the  plaintiff  should  get  the  deed  of  composkioB  exe-       ^^T^^ 
cuted  by  Bathes  other  creditors,  and  thft  the  transaction      _   v. 
should  be  treated  as  private,   and    concealed  from  them. 
Under  this  secret  agreement  the  parties  proceeded,  and  tiie 
plaintiff  endeavoured  to  get  the  deed  of  composition  executed, 
but  did  not  succeed.      A  commission  was  then  sued  out 
i^nst  Bath,  in  which  the  plaintiff  was  the  petitioning  cre- 
ditor, and  proved  the  full  amount  of  the  note  in  question 
under  the  commission.     The  plaintiff,  therefore,  stipulated 
that  Balh'a  other  creditors  should  execute  a  deed  of  coni- 
position  after  he  had  signed  it,  in  order  that  his  signature 
should  operate  as  an  inducement  to  them  to  sign  also,  they 
being  wholly  ignorant  of  his  having  derived  any  other  benefit 
tiian  what  was  to  be  obtained  from  the  deed,  and  by  sharing 
the  property  of  Bath  equally  with  him,  whereas  he  had  se- 
cured Baih*8  debt  to  him,  which  was  to  be  paid  in  full  under 
the  note  in  question.    This  agreement,  therefore,  was  void 
in  its  creation  on  the  ground  of  fraud,  and  if  it  were  void 
in  its  inception,  it  cannot  cease  to  be  so  on  account  of  events 
which  have  happened  afterwards.      It  has,  however^  been 
most  streneously  objected,  that  the  plaintiff  is  entided  to 
recover,  as  the  deed  of  composition  was  not  carried  into 
effect.     Still,   however,  the  transaction  was  fraudulent  a& 
initio.    The  plaintiff  was  the  principal  party  to  it,  and  now 
seeks  to  recover  tiirou^  the  instrumentality  of  the  note  ou 
which  the  present  action  is  brought.    Independently  of  the 
judgment  of  this  Court  in  the  case  of  Wheelwright  v.  Jack-^ 
Mon,  I  should  be  quite  clear  that  the  plaintiff  cannot  be  en- 
titled to  recover, — but  if  on  lookii^  into  that  decision,  I 
should  discover  any  grounds  to  alter  royopmion,  this  case 
shall  be  again  mentioned. 

Mr.  Justice  Park.^ — ^When  thb  motion  was  first  made,  I 
entertained  no  doubt  whatever  as  to  its  result.  Unless  the 
cases   of  Cockshott  v.  Bennett,  Leicester  v.  Rose,  the  de- 
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ckion  in  which  was  afterwards  recogmsed  in  the  House  ot 
Lordsj  and  Jackman  v.  Mitchell,  are  overturned^  the  pror 
missory  note  in  question  cannot  stand.  It  was  void  in  its 
creation^  and  cannot  become  valid  by  any  subsequent  cir- 
cumlstanqes,  although  the  undertaking  by  the  plaintiff  to 
obtain  the  deed  of  composition  from  BatKs  other  creditors^ 
did-  not  succeed.  The  case  of  Wheelwright  v.  Jackson  has 
pow  come  before  the  Court  for  the  first  time  since  it  was 
decided,  and  the  expressions  and  reasoning  adopted  by  my 
Lord  Chief  Justice  Mansfield  in  delivering  the  judgment  of 
the  Court  there,  have  raised  the  only  doubt  in  my  mind.  I 
shall,  therefore,  wish  to  consider  it,  although  I  think  it  quite 
distinguishable  from  the  present.  '  The  action  there  was  not 
brought  to  enforce  the  contract,  but  quite  the  reverse.  If 
the  defendant  in  this  case  had  paid  the  money,  the  rule  in 
pari  delicto  potior  est  conditio  possidentis  would  clearly  applya 
and  he  could  not  have  recovered  it  back.  At  present,  how- 
^v^r,  I  am  of  opinion  that  a  nonsuit  must  be  entered. 


Mr.  Justice  Burrouoh. — This  case  must  be  governed  by 
the  principle  I  laid  down  in  that  of  Cockshott  v.  Bennett 
and  the  subsequent  decisions  that  have  been  adverted  to  by 
my  LK)rd  Chief  Justice.  Bath  was  indebted  to  the  plaintiff 
for  money  lant.  They  entered  into  n  secret  agreement  as  to 
the  mode  of  re-payment  by  the  former.  The  defendant  dien 
became  surety  to  pay  jBo/A's  d^bt,  and  ei)tered  into  a  joint 
pote  with  him  to  &e  plaintiff  to  pay  the  principal,  with  in-r 
terest ;  on  which  the  latter  undertook  to  obtain  a  deed  of 
composition  from  Bath\  other  creditors.  This  clearly 
amounted  to  a  fraudulent  preference  given  by  Bath  to  the 
plaintiff.  There  can  be  no  doubt  if  the  action  had  been 
brought  against  Bath,  it  could  not  huve  been  sustained,  anc| 
the  defendant,  as  his  surety,  must  stand  in  the  same  situar 
tioa.  The  transaction  was  void  in  its  inceptioh^  and  so  was 
the  note  the  momeqt  the  defendant  had  attached  his  uc^uati^e 
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Mr.  Justice  Richardson. — The  consideration  for  which 
the  note  was  given  was  illegal  and  fraudulent.  I  therefore 
am  of  opinion  that  this  action  cannot  be  supported.  From 
Cockshott  V.  Bennett  to  the  latest  decision  on  this  subject, 
the  principle  has  been  established^  that  if  a  creditor  obtains 
a  security  from  his  debtor  by  a  secret  contrivance  of  which 
the  other  creditors  are  ignorant^  it  is  a  fraudulent  preference 
within  the  meaning  of  the  bankrupt  laws.  Here  the  plaintiff, 
a  favoured  creditor,  obtained  a  secret  advantage  by  the  note  in 
question.  It  appears  to  me  that  this  case  is  very  distinguish-* 
able  from  that  of  Wheelwright  v.  Jackson,  where  the  bank- 
rupt delivered  bills  of  exchange  to  the  defendant,  but  the 
bankruptcy  at  that  time  was  not  even  contemplated,  although 
it  happened  four  months  afterwards,  and  the  Court  said,  that 
they  could  not  assist  the  assignees  to  recover  the  value  of  those 
bills  in  an  action  of  trover,  as  there  was,  in  point  of  fact, 
iko  fraud,  and  as  the  contract  was  executed.  If  the  defendant 
in  this  case  had  paid  the  money,  I  do  not  think  he  would  be 
entitled  to  recover  it  back,  but  so  long  as  it  remains  unpaid, 
the  plaintiff  cannot  recover  from  him ;  besides,  the  latter 
does  not  come  into  Court  with  clean  hands,  and  I  therefore 
am  of  opinion'that  a  nonsuit  must  be  entered. 


181». 


Wills 
Qimuwm* 


Lord  Chief  Justice  Dallas  then  stated  that  he  had  looked 
into  the  case  of  Wheelwright  v.  Jackson,  and  that  his  doubts 
were  removed ; — that  the  facts  here  amounted  to  a  fraudulent 
preference,  as  the  plaintiff  promised  to  obtain  the  deed  oF 
composition,  and  actually  applied  to  several  of  Bathes  cre- 
ditors for  that  purpose  after  the  note  was  given. 

Mr.  Justice  Park  concurring,  the  rule  to  enter  a  nonsuit 

Ifas  made 

Absolute. 
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flatnrdayy  JoHNSTON  V.  BeNSON. 

Nov.  ft7th. 

Opodtf  were  This  Was  an  action  of  assumpsit ^  brought  to  recover  from 
plam^inJLcNi!  ^^  defendant,  as  owner  of  the  ship  Fortitude^  the  value  of 
▼^edTb^th^"'  five  boxeSj  containing  merchandize  shipped  by  the  plaintiff 
defendaot,  as  on  board  that  ship,  to  be  conveyed  from  the  river  Thames  to 
Jimnea.  The  -^^f^  ^^Ift  iQ  ^^  island  of  Jamaica.  The  first  count  of  the 
Sere  wnT       declaration  stated,  that  the  defendant  was  the  owner  of  the 

on  shore  ac-  ship,  then  in  the  river  Thames^  and  bound  from  thence  for 
cordiDg  to  the  ...  i  • 

custom  of  the    Buff  Bay  \  that  thereupon,  in  consideration  that  the  plam- 

trade»  in  a       ^^^*  ^^  ^^  request  of  the  defendant,  had  caused  to  be  ship- 

SfftoTthcdc?    P*^  ^°  h<mA  the  said  ship  of  the  defendant,  five  boxes,  con- 

fendant's  ship,  taining  merchandize  of  the  plaintiff  of  the  value  of  £200, 
and  lost  by  pe-  ®  *^.  .  •      j  j 

rils  of  the  sea.  on  account  and  nsk  of  the  plamtiff,  then  m  good  order  and 

exception  in  well-conditioned,  to  be  by  the  defendant,  for  certain  freight 

the  bill  ?^  lad-  and  hire,  safely  and  securely  carried  from  the  river  Thames  to 

foilowinj^  B%ff  Bay,  and  there  to  be  delivered  in  like  good  order  and 

actofGody&c.  condition  (the  act  of  God,  the  King V  enemies,  fire,  and  all 

^ery^othlw  ^°^  ^^^^^  ^^®'  dangers  and  accidents  of  the  seas,  rivers,  and 

dangers  and  navigation,  of  whatever  nature  and  kind  soever,  save  risk  of 

accidentoof       ,  ^.  .  j  i 

the  seas,  riTersy  boats,  SO  jar  as  ships  are  liable  thereto,  excepted)  to  the 

of  whate^r  na-  pl^Otiff  or  his  assigns,  the  defendant  undertook  safely  aqd 

•oeve  "**  ^^^  securely  to  carry  and  convey  the  said  five  boxes  of  merchan* 

ritk  of  boats,  6ize  from  London  to  Bt^  Bay,  and  there  deliver  the  same, 

JO  ftw  iu  tiUns  w*^        m/ 

are  Kabk  subject  to  the  above  exception.    The  plaintiff  then  averred, 

tiepted  :^^  ^^^  although  the  defendant  received  the  boxes  for  the  put- 
Held,  that  the  pose  aforesaid,  and  that  though  a  reasonable  time  for  the  de- 

oef endant  was    *  . 

not  liable  for  uvery  of  the  same  bad  long  since  elapsed,  assigned  for  breach, 
the  bill  of  lad-  ^^  ^^  defendant  did  not  safely  and  securely  carry  the  same 
ing  £^  only  ^^^^  London  to  Buff  Bay,  nor  there  deliver  them  in  good 
extended  to  the  order  and  well-conditioned,  to  the  plaintiff  or  his  assigns,  al« 
the  goods  had  though  no  act  of  God,  nor  of  the  King's  enemies,  nor  fire, 
Sje  sWp.^*"*   nor  any  other  dangers  or  accidents  of  the  seas,  rivers,  or  na- 
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ligation  of  any  nfttare  or  kind  soeter,  happened  to  prevent  181B. 
the  same  from  bemg  delivered,  bat  that,  on  the  contrary  .  ^p"^ 
thereof,  the  defendant  so  negligendv  conducted  himself  m  v. 

and  about  the  conveying  of  the  said  boxes  of  merchandiiei 
that  they  became  and  were  wholly  lost,  spoiled,  and  of  w> 
value  to  the  plaintiff.  The  second  count  stated,  that  the  de- 
fendant promised  the  plaintiff  that  the  ship  Fortitude,  then 
lying  in  die  river  Thames,  was  bound  to  Buff  Bay,  and  that 
the  plaintiff,  in  consequence,  shipped  the  goods  on  board 
thereof,  and  assigned  for  breach,  that  the  ship  was  not 
bound  to  Biff  Bay,  but  to  some  other  port  m  Jamaica.  To 
these  were  added  the  common  money  counts ;  and  the  de- 
fendant pleaded  non  astumpeit. 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  Dallat, 
at  Guildhall,  at  the  last  Sittings  in  this  Term,  the  plaintiff 
proved  the  shipment  of  the  goods  in  question,  to  be  delivered 
to  his  consignees  at  Buff  Bay,  the  ownership  of  the  vessel  by 
the  defendant,  and  the  non-delivery  of  the  goods.  The  bill  of 
lading  was  signed  by  the  master  of  the  ship,  and  the  excep- 
tion was  in  the  following  terms  : — "  The  act  of  God,  the 
King's  enemies,  fire,  and  all  and  every  other  dangers  and  acci' 
dents  of  the  seas,  rivers,  and  navigation,  of  whatever  nature 
ttnd  kind  soever,  save  risk  of  boats,  so  far  as  ships  are  liable 
thereto,  excepted.^  For  the  defendant  it  was  proved,  by  a 
protest  of  the  captain  and  two  of  the  crew,  that  on  the  Slst 
of  January  last,  the  Fortitude  arrived  from  London  at  An^ 
natto  Bay,  in  the  island  of  Jamaica,  which  b  to  the  west- 
ward of  Buff  Bay,  and  beyond  it ;  that  the  master  there 
proceeded  to  deliver  her  outward-bound  cargo,  until  the  6th 
of  March  following,  on  the  evening  of  which  day,  the  ureJt- 
ther  being  then  fine,  he  sent  a  large  boat  or  shallop  of  ihe 
Fortitude,  which  ws(s  partly  decked  and  coppered,  with  four 
seamen,  from  the  ship,  with  the  goods  in  question,  to  be  de- 
livered at  Buff  Bay ;  that  about  half-past  nine  the  same 
eveuiug,  tlie  shallop  anchored  in  Buff  Bay,  with  two  auchors 
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18ip«       and  two  chain  cables ;    that  between  eleven  and  twelve^  • 
jQHHSToii     heavy  swell  of  the  sea  set  into  the  bay,  and  the  wind  blew 
^-  strong  from  N.  N.  W.  attended  with  a  great  increase  of 

sea ;  and  that  about  half-past  two  on  the  following  morning, 
the  shallop  drove  from  her  anchors,  and  struck  on  die  piles  of 
a  wharf,  and  was  almost  instantly  dashed  to  pieces  on  the 
shore ;  and  that  the  goods  in  question,  which  were  then  on 
board  her,  were  either  lost,  or  so  much  damaged  as  to  be 
sold  at  a  public  sale  for  a  small  sum  of  money.  It  was  also 
proved,  that  it  was  the  usual  course  of  the  Jamaica  trade  for 
ships  not  to  go  to  Buff  Bay,  but  that  goods  were  delivered 
there  in  a  sort  of  boat  called  droggers,  and  that  the  conduct 
of  the  master  on  the  voyage  in  question  was  perfectly  con- 
formable to  the  usual  custom  of  such  trade.  On  these  facts 
the  Jury  found  a  verdict  for  the  defendant ;  but  his  Lord- 
ship gave  the  plainti£f  leave  to  move  to  set  it  aside,  and  have 
it  entered  for  him  for  «£82,  being  the  value  of  the  goods 
in  question,  on  an  objection  raised  as  to  the  liability  of  the 
defendant  to  risk  in  boats,  by  the  exception  in  the  bill  of 
lading,  and  whether  the  loss  was  or  was  not  within  the  terms 
of  that  exception. 

Mr.  Seijt.  Txiddy  having,  on  a  former  day,  obtained  a  role 
nid  to  that  effect,  observed,  that  as  the  Jury  had  found  thft 
the  delivery  was  intended  to  be  made  according  to  the  usual 
course  of  the  West  India  trade,  the  only  question  arose  on 
the  construction  of  the  exception  contained  in  the  bill  of 
lading,  namely,  '^  save  risk  of  boats  so  for  as  ^ips  are  liable 
thereto/'  He  cited  Abbott  on  Shippuig  (a),  where  it  b 
stated,  that  in  the  old  form  of  bills  of  lading,  the  only  ex- 
ception was,  '^  the  dangers  of  the  sea,"  but  that  in  the  case 
of  ships  homeward  bound  from  the  West  India  islands, 
which  send  their  boats  to  fetch  their  cargo  from  the  shore, 


(a)  4tli  edit  ^S5, 6. 
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13  introduced  a  saving  out  of  this  exception  of  risk  of       1819* 
boats,  so  far  as  ships  are  liable  thereto.    The  object  of  tiie     jo^^JJ^ji 
introduction  of  these  latter  words  was.  to  make  ship  owners  <'• 

liable  for  the  safe  delivery  of  goods  out  of  boats,  as  well  as 
oot  of  ships,  and  not  to  enlarge  the  risk  of  the  shipper* 
The  defendant^  as  owner  of  the  vessel,  therefore,  must  be 
considered  as  liable  for  risk  incurred  in  boats,  as  though  such 
goods  had  remained  on  board  the  vessel.  He  also  cited  the 
case  of  Smitk  v.  Shq>herd(a). 

Mr.  Sejrjt.  Lens  now  shewed  cause,  and  contended,  thai 
although  the  hinguage  of  the  bill  of  lading  was  in  itself  am- 
biguous and  obscure,  still  the  object  evidently  was,  that 
while  the  goods  in  question  were  in  the  shallop,  they  were 
to  be  liable  to  the  same  risk  as  if  they  had  remained  on 
board  the  ship,  but  to  no  more.  The  liability  of  the  ship 
owner,  as  to  the  loss  of  the  goods,  continues  on  risks  in- 
curred in  boats  equally  as  for  those  incurred  in  ships.  Here, 
therefore,  the  defendant's  liability  could  not  extend  to  a  loss 
arising  from  the  perils  of  the  sea,  whether  that  loss  arose 
either  from  the  wreck  of  the  ship  or  the  shallop.  This  is 
apparent,  as  well  from  the  reason  of  the  thing,  as  the  legal 
effect  of  the  exception,  the  express  object  of  which  was  to 
protect  the  ship  owner,  so  as  to  render  him  only  liable  for 
the  same  species  of  risk  in  boats  as  he  would  have  been 
liaUe  to  in  ships. 

Mr.  Serjt.  Taddy^  in  support  of  the  rule. — No  case  has 
occurred  where  this  question,  has  been  before  raised,  and  it 
is  inconsistent  to  suppose  that  the  meaning  of  the  exception 
in  the  bill  of  lading  can  be  extended  to  boats  as  well  as  to 
•hips;  for  if  it  had  been  so  meant,  the  words  '^  save  risk  of 
boats,  so  far  as  ships  are  liable  thereto/'  should  have  been 


(a)  AStb9tipi  Skifpin^,  4th  edit.  265,  n. 
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1819.        aUogether  excluded,  as  if  ibey  could  be  construed  as  an  adU 
.  ""^""^         dition  to  the  exception^  rather  than  as  a  saving  from  it,  that 
V.  construction  would  be  entirely  opposed  to  the  terms  of  th« 

exception.  If  the  goods  were  only  to  be  deemed  liableto 
the  same  risk  in  boats  as  if  they  had  remained  on  board,  the 
knguage  of  the  bill  of  lading  would  have  been,  that  all  dan- 
gers, &c.  should  be  excepted,  whether  in  ships  or  in  boats, 
so  as  to  have  put  them  both  on  an  equal  footing.  But  it  ia 
quite  clear  from  the  language  of  the  exception,  that  a  liabilitjf 
is  incurred  for  goods  in  boats,  separate  from  that  which 
attaches  while  they  remain  in  ships.  Formerly,  the  exception 
only  extended  to  the  dangers  of  the  seas,  but  the  terms  of 
that  exception  were  altered  in  consequence  of  an  alarm  taken 
by  ship  owners,  on  the  decision  of  Smith  v.  Shepherd,  sinee 
which,  the  exception  has  been  usually  made  in  the  following 
words,  ''  the  act  of  God,  the  King's  enemies,  fire,  and  all 
and  every  other  dangers  and  accidents  of  the  ieas,  riversi 
and  navigation,  of  whatever  nature  and  kind  soever,  ex- 
cepted.'' This,  therefore,  extended  to  protect  the  ship  owner 
from  losses  in  rivers  as  well  as  at  sea.  If  the  exception  had 
so  stood  in  the  present  case,  the  plaintiff  could  not  have 
established  his  claim,  but  as  the  voyage  in  question  was  to 
one  of  the  West  India  islands,  where,  by  the  course  of  the 
trade,  the  ship  owner  or  master  sends  boats  or  droggers  to 
take  or  fetch  the  cargo  to  or  from  the  shore,  the  saving  was 
introduced  out  of  this  exception  ^'  of  risk  of  boats,  so  flu*  as 
ships  are  liable  thereto."  As  the  exception  formerly  stood, 
ship  owners  could  not  be  responsible  for  any  risk  at  all  in 
boats,  and  the  saving  was  therefore  introduced  to  reader 
them  liable  to  all  the  risks  occurring  to  goods  conveyed  in 
boats,  as  well  as  those  perils  to  which  ships  themselves  are 
usually  exposed.  If  the  saving  were  to  be  construed  as  ^tbe 
defendant  insists  it  must  be,  the  rights  of  the  parties  wouU 
remain  precisely  the  same  as  if  it  had  not  been  introduced. 
But  the  saving  of  risk  of  boats  out  of  the  general  exception 
of  dangers  of  the  seas,  must  mean,  that  boats  are  still  to 
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be  held  liable  to  dti^en  of  the  seas,  and  tbal  the  words  fol-  1819. 
lowing,  ''so  far  as  ships  are  liable  thereto/'  can  only  ^^^^^ 
*be  understood  to  imply  the  liabOity  of  vhips,  indepen-  ^  v. 
4entiy  of  the  exception.  In  NetbUt  v.  Luihington  (a), 
the  underwriters  provided,  by  a  memorandum  at  the  bot- 
toa  of  the  policy,  that  they  would  not  be  liable  for  any 
avenige,  unless  general,  or  the  ship  were  stranded.  If 
dierefore  a  sUp  is  stranded,  a  greater  responsibility  attaches 
to  tbeUt  as  they  agree  to  ascribe  the  loes  to  the  strand- 
iii|^  as  being  the  most  probable  occasion  of  the  dami^« 
By  die  introduction  of  the  words,  ''save  risk  of  boats,'' 
the  tXhet  is  to  take  them  out  of  the  exception,  although  the 
dolemkut  has  contended  that  such  introduction  is  wholly  im- 
mattrid.  In  Burnett  ▼.  Kensingtonib),  the  question  arose 
on  the  exception  to  the  usual  memorandum,  "  or  the  ship 
shodM  be  stranded  /'  that,  therefore,  was  a  saving  out  of  an 
exception,  for  die  underwriters  would  not  have  been  liable 
if  die  loss  had  been  under  four  per  cent,  unless  the  average 
imd  been  genend,  or  the  ship  stranded.  That  saving  could 
not  over-ride  Ae  exception,  nor  can  it  in  this  case ;  and  Lord 
Kenyan  there  said  (c),  that  "  if  a  general  provision  be  made 
in  any  deed  or  instrument,  and  it  is  there  said  that  certain 
things  shall  be  excepted  unless  another  diing  happen  which 
gives  effect  to  the  general  operation  of  this  deed,  if  that 
other  diing  does  happen  it  destroys  the  exception  altoge- 
dier/'  According,  therefore,  to  the  legal  and  grammatical 
eonstruction  of  the  present  bill  of  lading,  the  word  "  thereto" 
most  refer  to  its  last  antecedent,  which  is,  "  all  dangers  and 
acoideBts  of  the  seas,  rivers,  and  navigation." 

Lord  Chief  Justice  Dallas^ — Both  the  saving  and  ex- 
ception are  imperfectly  worded,  and  they  have  introduced  an 
obscurity  into  the  instrument,  vrhich  has  given  rise  to  4he 


(«)  4  Term  Rip.  783.— -(6)  7  Ttrm  Rip.  «10. (0  Id.  itU 


06  CASES  IN   MICHAELMAS  TBRily 

181d.        question  now  before  the  Court,  namely,  as  to  the  legal  anS 
^^''^^         grammatical  construction  of  the  bill  of  lading.     My  Brother 
V.  Lens  appears  to  have  founded  his  argument  on  the  reason 

of  the  thing,  which  was  apparent  on  the  fece  of  the  instm- 
ment.     If  on  reading  the  bill  of  laduig,  there  could  be  but 
one  construction  put  on  it,  such  reason  would  be  sufficient. 
It  is  said^  in  Abbott  on  Shipping  (a),  that  the  terms  of  the 
exception,  as  they  stood  in  the  old  form  of  a  bill  of  lading, 
were  altered  in  consequence  of  an  alarm  taken  by  the  ship 
owners,   on  the  decision  of   Smith  v.  Shepherd^  and  that 
from  that  time  other  exceptions  have  been  introduced  in  fa- 
vour of  such  owners,  to  limit  their  responsibility.    If,  there- 
fore, the  exception  in  the  bill  of  lading  in  this  case  stood  as 
it  did  in  the  old  form,  no  distinction  could  be  drawn  between 
ships  and  boats ;  and  if  goods  be  lost  by  the  destruction  of 
the  boat,  the  liability  of  the  ship  olvner  can  be  extended 
no  further,   than    if  the  loss   had  taken   place  on  board 
the  ship.    Here>  however,  there  is  a  saving,  namely,  **  save 
risk  of  boats,  so  far  as  ships  are  liable  thereto.''     These 
words,  I  think,  were  intended  to  place  the  liability  of  the 
ship  owner,  with  regard  to  the  shipper  of  goods,  to  risks  in 
boats  as  it  stood  with  regard  to  ships.    Now,  it  is  clear,  if 
this  loss  had  arisen  on  board  the  ship,  that  the  defendant 
would  not  have  been  liable,  as  it  originated  from  the  perils 
of  the  sea;  and  it  cannot  be   inferred,  that  as  the  goods 
in  question  were  stowed  in  a  boat  or  drogger,  by  the  usual 
custom  of  the  West  India  trade,  that  he  should  be  deemed 
responsible,  when  he   would  not   have  been   so  had  they 
remained    on   board  the  ship.     To   render  him  liable,  it 
must  be  contended,  that  the  moment  the  goods  were  taken 
from  the  ship,  and  deposited  in  the  boat,  the  ship  ovroer 
must   be  liable   to  the  loss,  although  he  would  not  be^ 
if  they  had  remained  on  board  the  ship.     It  is  unnecessary 
to  say  how  far  the   liability  of  the  ship  owner  to  risks  in^ 

(a)  Page  S36. 
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boats  may  extend^  but  merely  to  observe  tliat  tlic  boat  iii 
which  the  goods  were  conveyed^  was  lost  by  the  dangers  of 
the  sea,  and  tliat  had  such  loss  originated  on  board  the  ship, 
the  defendant  would  not  have  been  liable.  On  the  fair 
construction  of  this  saving,  the  liability  of  ship  owners  may 
in  sonic  instances  attach  for  losses  in  boats,  but  cannot  do 
so  in  tliis  case,  as  the  loss  in  question  arose  from  the  dan- 
gers of  the  sea.  I  therefore  think  that  the  defendant  is  en- 
titled to  retain  his  verdict. 
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Mr.  Justice  Park. — I  am  of  the  same  opinion.  Tlic 
instrument  is  drawn  in  a  very  bungling  manner,  but  still  it  is 
sufficiently  clear  to  shew  that  the  intention  was  not  to  render 
owners  of  ships  on  the  IVcst  India  trade  liable  to  losses  in 
boats  arising  from  the  perils  of  the  sea,  but  merely  to  make 
them  responsible  to  the  same  risks  as  those  which  would  at- 
tach to  them  in  ships. 

Mr.  Justice  Burkouoh. — ^This  seems  to  me  to  be  a 
plain  case.  The  words  of  the  saving  appear  to  be  words  of 
caution,  and  in  point  of  strictness  are  perhaps  unnecessary. 
In  Pel/y  v.  The  Royal  Exchange  Assurance  (a),  where  an 
Etui  India  ship  staid  at  Canton  to  clean  and  refit^  for  which 
purpose  all  the  sails  and  furniture  were  taken  out  of  the  ship, 
and  put  on  a  sand  bank  in  the  river  there,  where  they  were 
acciden^iUy  burnt ;  it  was  held  to  be  a  loss  within  the  mean  • 
ing  of  the  policy,  against  the  perils  of  the  sea  and  fire  ^  as  it 
was  found  to  be  the  well-known  and  established  usage,  and  to 
be  prudent,  and  for  the  general  benefit  of  the  insurers  and  all 
concerned.  By  transposing  this  saving,  the  exception  might 
be  perfectly  plain.  If  the  exception  were  to  be  read,  that 
the  act  of  God,  &c.  and  all  dangers  of  the  seas,  8cc.  were  to 
be  excepted,  save  risk  of  boats,  so  far  as  ships  are  liable 
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1819.        thereto,  it  would  be  quite  clear  that  the  ship  owners  would 
-  ^"^^'^         ouly  be  liable  to  such  risks  in  boats  as  they  would  be  liable 
«•  to  in  ships.     But  if  it  had    been  intended  they  should  be 

liable  for  such  risks  incurred  in  boats  at  all  events,  the  words 
^  at  all  times,  and  in  all  cases/'  or  words  to  that  effect, 
would  have  been  obviously  adopted.  But  the  risk  expressly 
saved  out  of  the  exception,  is  merely  the  risk  of  boats,  so 
far  as  ships  are  liable  to  such  risks;  and  it  is  quite  clear 
that  ship  owners  are  not  responsible  for  the  loss  of  goods  by 
perils  or  dangers  of  the  sea.  This  verdict,  therefore,  cannot 
be  disturbed. 

Mr.  Justice  RicHARDsoN.^-The  words  of  the  exception, 
and  the  saving  clause  in  this  bill  of  lading,  are  not  only  im* 
perfect  in  themselves,  but  convey  an  obscure  meaning ;  bow- 
ever  they  do  not  extend  the  liability  of  the  ship  owner  further 
than  its  original  limits.  His  responsibility  to  risks  in  boats 
is  restricted  to  his  liability  to  risks  in  ships,  and  such  restric- 
lion  is  confined  by  the  express  words  of  the  saving,  namely, 
^  so  far  as  ships  are  liable  thereto."  The  saving,  therefore, 
does  not  except  boats  altogether,  but  has  the  effect  of  leaving 
the  responsibility  of  the  ship  owner,  with  respect  to  boats,  in 
precisely  the  same  situation  as  he  previously  stood  with  re* 
gard  to  ships.  I,  therefore,  concur  with  the  Court  in  oph» 
juiou,  ^nd  this  rule  must  consequently  be 

Pischarged, 
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BeNDYSAE   v.  P£ARC£.  Jf**^i! 

Nov.  «9lh. 

This  was   an  action   of  replevin  for  distraining  the  plain-  Byancncloiure 
tiflTs   corn   and  goods.     The    defendant   made   cognizance,  wereappointed 

first,  as  bailiff  of  the  Master,  Fellows,  and  Scholars  of  Tri-  ^o  «»certain  Uie 

.    Vi    1  1  •  •  average  price 

mty  College^  Cambridge,  stating  an  act  of  Parliament  passed  of  com  in  the 

In   the  36  Geo.  S.  (a)  for  dividing  and  allotting  common-  close  of  £«fecr 
able  lands  in  the  parish  of  Barringion,   in  the  county  of  "xpiraUon'of 
Cambridge,  which  enacted  (among  other  things)  that  all  the  fourteen  years 

.  -  •  1  •      1  -1  1        «    I-  1     1  after  the  divU 

titnes  witbin  the  parish  were  to  be  abolished,  and  an  adequate  sion  and  allot- 

compensation  made  to  the  Master,  Scholars,   and  Fellows,  ^hc  enclosure 

in  the  manner  stated  in  that  act,  viz,  the  Commissioners  were  ^'jo^ild  be  ^' 

nislied,  and  the 

to  value  aTl  the  lands  to  be  divided  and  allotted  (except  tlie  exact  amount 
ractorial  and  vicarial  glebe  lands)  at  the  rate  of  four  shillings  rent;  in  lieu  of 
per  acre.  They  were  also,  in  the  manner  directed  by  tlie  act,  k  **![*' i^",Vu 
to  ascertain  the  average  price  of  good  marketable  w  heat,  ""  order  of  the 
in  the  markets  of  Cambridge  and  Roysion,  during  twenty-  gions.  The  re. 
one  years  next  preceding  Michaelmai,  1794,  and  by  their  e"tlieir*^rei»ort 
award   tliereinafter  directed   to  be   made,  ascertain  and  set  ^^}^^  ^^^  *"  ®JJ''' 

of  Quarter  Ses- 

forth  what  quantity  of  such  wlieat  should,  in  their  judgment,  sions,  who  or- 

,.       ^  .  .         ,  1   •         1       ^  dcrcd  It  to  be 

according  to  such  average  price,  be  equal  m  value  to  a  sum  f\\^.^\  :_Held 

set  on  all  the  lands  in  the   parish  liable  to  the  payment  of  ^^^^}  ^*"*  ^^' 

■  *   •'  not  an  order  as 

tithes,  at  tlie  rate  of  four  shillings  an  acre  ;  and  that  after  the  required  by  the 

ft        1  1    •    •        1  /•     1  •  I     •  I  ''^^^i  declaiing 

eipiration  of   the  then  subsisting  lease  oi    the   said   tithes,  the  exact 

there  should  be  a  sum  issuing  out  of  the  lands,  and   payable  yI""|y'corn   * 

to  the  said  Master,  Fellows,  and  Scholars,  equal  to  the  va-  »<*"•>"•  <J>e 

*_  nuiiiiicr  (herein 

lue  of  such  quantity  of  wheat,  so  to  be  ascertuiiied  as  afore-  direried  :— 

said ;  and  that  the  said  }early  corn  rents  should  be  {mid  in  ^^^^  Commis- 

^ioueni  under 
(fl)  c.  61.  the  act  having 

made  minnteA 
of  their    proceedings   in  writing,   no    parol    evidence    coulil    he    admitted, 
to  shew  when    the   division  and  allotments   were   made    and   completed,    as 
such  minutes  were  neither  produced,  nor  proved  to  have  been  de*troyrd. 

The  allot  men  (s  were  macfe  and  tinished  in  Sepiembtr,  17^9,  and  the  Commis- 
sioners made  their  award  on  tho  "eoth  of  Oc/o^rr,  18(K),  and  application  was 
madfr  at  the  Ea^tw  ScsAiuns,  1814.— Qiurrf,  IVhcther  this  was  premature 
witliiu  the  meaning  of  the  act  ? 

G  2 
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1819.         the  proportions  expressed  io  the  award,  by  the  possessing  oc^ 
Bendtshb     ^"P^^**  ^f  ^'^^  respective  lands  out  of  \vl)ich  the  same  should 
».  be  issuing.     This  sum  was  not  to  exceed  of  85  per  annum, 

nor  be  less  than  ^80.  The  act  then  provided  that  the  im- 
propriators, or  any  one  or  more  of  the  owners  or  proprietor)!, 
assessed  to  the  poor's  rate  at  <£40,  by  writing  under  their 
hands,  to  apply  at  the  first  Quarter  Session  of  the  Peace  for 
the  county  of  Cambridge,  to  be  held  in  the  week  after  the 
close  of  Easter  next  after  the  expiration  of  fourteen  years 
after  the  said  division  and  allotments  should  be  made  and 
finished,  after  notice  given  of  such  intended  application,  in 
the  London  Gazette,  and  also  in  some  newspaper  usually 
circulated  in  the  county  of  Cambridge,  on  the  first  day  of 
publication,  in  the  month  of  January  next  preceding,  to  faa?e 
two  persons  named  by  the  Justices,  which  two  persons  weire 
to  name  a  third  ;  and  these  three,  as  arbitrators  or  referees, 
were  to  ascertain,  in  the  manner  mentioned  in  the  cogni- 
zance, the  average  price  of  a  good  marketable  Winchester 
bushel  of  wheat  in  the  county  of  Cambridge,  for  fourteen 
years  then  past.  These  three  arbitrators  were  to  report  to 
the  Sessions  to  be  holden  in  the  first  week  after  the  Trans- 
lation of  St*  Thomas  the  Martyr,  whereon  they  were  to  set 
forth  such  average  price.  And  if  it  should  appear  by  such 
report,  that  such  average  price  should  be  more  or  less  tlian 
the  average  price  set  forth  in  the  award,  by  the  value  of 
three  pence  or  upwards,  then  tlie  said  yearly  cprn  rent,  of 
sum  arising  from  the  said  four  shillings  per  statute  acre,  was 
to  be  increased  or  diminished  in  proportion ;  and  the  exact 
amount  of  the  said  yearly  corn  rent,  or  sum  to  which  it 
should  be  increased  or  diminished,  should  be  declared. by 
order  of  the  said  Court.  The  Commissioners,  as  soon  as 
they  had  completed  the  allotments,  were  to  make  their  award 
or  instrument  in  writing,  and  the  several  allotments,  exr 
changes,  partitions,  divisions,  orders,  and  directions  to  be 
made  by  them,  in  and  by  such  award  or  instrument,  were  to 
be  final,  binding,  and  conclusive,  on  all  and  every  the  parties 
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interested.  The  defendant  then  averred^  that  after  pasaiiig 
the  actj^  and  the  determination  of  the  said  lease  of  the  great 
or  rectorial  tithes,  to  wit^  on  the  20lh  October,  1800,  the 
Commissioners  valued  all  the  commonable  lands,  &c.  at  four 
flbilUngs  per  statute  acre,  and  duly  ascertained  the  average 
price  of  wheat  as  directed  by  the  act ;  and  that  afterwards. 
Id  wit,  on  the  day  last  aforesaid,  they  did  complete  and  finish 
the  partitions  and  allotments,  pursuant  to  the  purport 
and  direcdons  of  the  said  act;  and  did,  in  pursuance  of 
the  powers  and  authorities  vested  in  them  by  the  act,  form 
and  draw  up  an  award  or  instrument  in  WTiting,  in  which 
tbej  ascertained  and  distinctly  set  forth  what  quantity  of  such 
wheat  was,  in  their  judgment,  equal  in  value  to  the  payment 
of  tithes,  at  the  rate  of  four  shillings  per  acre,  and  in  which 
award  the  Commissioners  allotted  to  the  plaintiff  certain 
lands,  and  charged  the  same  with  the  annual  sum  of  ^49* 
17s.  5d.  by  way  of  corn  rent,  in  lieu  of  the  said  rectorial 
tithes.  And  that  afterwards,  and  after  notice  duly  given  m 
that  behalf,  application  was  made  at  the  Quarter  Sessions 
bolden  in  the  week  after  the  close  of  Easter  next  after  the 
expiration  of  fourteen  years,  after  the  said  division  and  al- 
lotment were  made  and  finished,  to  wit,  on  the  22d  April, 
1814,  to  have  two  persons  appointed  by  the  Justices,  who 
were  duly  appointed,  and  named  a  third  ;  and  that  on  the  1 5th 
of  July  following,  they  reported  and  delivered  their  report  to 
the  Quarter  Sessions  held  in  the  first  week  after  the  Feast  of 
the  Translation  of  St,  Thomas  the  Martyr,  next  ensuing  the 
said  first  Sessions  ;  and  it  appeared  by  such  report^  that  the 
average  price  of  a  bushel  of  such  wheat  was  more  tlian  the 
average  price  set  forth  in  the  award,  by  the  value  of  three 
pence  and  upwards ;  and  that  it  was  declared  by  the  order  of 
the  said  Court  of  Sessions,  that  the  said  yearly  corn  rent,  or 
sum  of  c£49-  175.  5d.  which  had  been  ascertained  by  the 
Commissioners,  and  charged  by  their  award,  should  be  in« 
creased  to  ^101.  Qs.  l^d.  and  that,  on  the  C3th  March,  18 IG, 
that  sum  became  due  to  the  Master,  Fellows,  and  Scholars, 
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by  virtue  of  the  said  act,  award,  and  order  of  the  Justices^, 
and  was  in  arrear  for  one  year,  for  and  in  respect  of  the  said 
allotments,  whereof  the  close  and  yard  in  the  declaratioi^ 
were  parcel,  and  so  the  defendant  acknowledged  the  taking 
the  distress,  and  alleged  the  plaintiff  to  be  in  possesdion  of 
the  allotment,  in  respect  of  which  it  was  payable,  llie  se- 
cond cognizance  was  in  effect  similar  to  the  first,  but  averred 
that  John  Souther  was  in  possession  of  the  said  allotments, 
whereof  the  said  close,  &c.  were  parcel.  The  defendant 
then  avowed,  as  lessee  of  the  corn  rent  ascertained  by  the 
award,  that  it  was  increased  by  the  report  and  order  of  Ses- 
sions, &c.  to  ^101.  95.  7Jd.  on  the  premises  in  possession 
of  the  plaintiff.  There  was  another  avowry,  in  similar  terms, 
only  alleging  the  possession  of  the  premises  to  be  in  JoAii 
Souther. 


,  Tlie  plaintiff,  by  his  first  plea  in  bar,  denied  that  notice 
was  given  as  alleged  in  the  first  cognizance,  of  the  applica- 
tion to  the  Quarter  Sessions  for  the  purposes  and  at  the  time 
therein  mentioned.  The  second  denied  that  application  was 
made  at  the  first  Quarter  Sessions  after  the  close  of  Easier^ 
next  after  fourteen  years  after  the  said  division  and  allotment, 
&c.  The  third  denied  that  two  persons  were  named  as  al- 
leged. The  fourth  asserted  that  it  was  not  declared  by  any 
Quarter  Sessions,  that  the  said  yearly  corn  rent  of  c£49» 
17s.  5d.  should  be  increased  to  ^101.  95.  Tji.  The  fifth 
declared,  that  no  part  of  the  said  sum  of  ^lOl.  9s*  7id.  be- 
came due  by  virtue  of  the  said  act,  and  of  tlie  said  award  and 
order  of  the  Justices,  or  either  of  them.  The  last  averred, 
that  neither  llie  plaintiff  nor  John  Souther  were  in  posses- 
sion of  the  allotments  at  the  time  at  which,  &c. 


On  these  pleas  issue  was  joined.  At  the  trial  of  the  cause 
before  Mr.  Ihron  Graham,  at  the  Spring  Assizes  at  Canir 
hriilare,  1817,  a  verdict  was  taken  for  the  defendant  on  all  the 
issues,  with  ci'lOl.  95.  7^d.  damages,  subject  to  the  opinion 
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bf  this  Court,  on  a  case  of  which  the  following  is  the  sub- 
stance, and  of  which  the  enclosure  act*in  question  was  to  be 
considered  as  a  part. 

The  defendant  was  lessee  of  the  com  rents,  under  Trinity 
College,  and  in  order  to  establish  the  affirmative  of  tliip  first 
issue,  he  proved,  that  he  published  in  the  London  Gazette^  of 
the  1st  of  January,  1814,  and  also  in  the  Cambridge  Chro- 
nicle of  the  7th  of  that  month  (being  the  newspaper  usually 
circulated  in  the  county  of  Cambridge,  and  the  first  day  of 
publication  in  that  month),  a  notice  to  the  proprietors  and 
occupiers  of  land  in  the  parish  of  Barrington,  that  he  should 
apply  to  the  Quarter  Sessions  to  be  held  at  Cambridge,  in 
the  week  next  after  the  close  of  Easter,  to  request  the  Jus- 
tices there  to  appoint  arbitrators  to  determine  the  average 
price  of  com  during  the  last  fourteen  years,  in  order  to  fix 
the  just  com  rents  for  the  tithes  in  that  parish  for  the  next 
fourteen  years,  as  directed  by  the  36  Geo.  3.  c.6l.  The 
award  was  made  by  the  Commissioners,  on  the  20th  of  Oc^ 
iober,  l800,  according  to  the  provision  contained  in  the  thir- 
tieth page  of  the  act  (a) ;  but  the  defendant  contended,  that  the 
division  and  allotments  were  made  and  finished  according  to 
the  provisions  contained  in  the  fifteenth  page  of  the  act  (fi), 
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(c)  Whereby  it  is  enacted,  that  the  CommUsionen  shoald,  ai  loon  as 
vonveniently  might  be  after  they  should  have  completed  the  dWitaons 
and  allotments  of  the  commonable  lands^  draw  up  an  award  or  instrn- 
teent  in  writing,  expressing  the  quantity  of  lands  to  be  divided  and  al- 
lotted. 

(S)  By  which  it  is  enacted,  that  it  should  be  lawful  for  the  impropria- 
tors and  owners  assessed  to  the  poor's  rate  at  £40  or  upwards,  b>  writ- 
ing under  their  respective  hands,  to  apply  at  tlie  first  Quarter  Sessions  of 
the  I^eace  to  be  held  for  the  county  of  Cambridge,  in  the  week  after  the 
close  of.  the  Feast  of  EaMer,  next  after  the  exphration  of  fourteen  years 
after  the  division  and  allotments  should  be  made  and  finished,  to  have 
two  persons  named  or  appointed  by  th^  Justices  there  assembled,  to  be, 
together  with  a  third  person,  chosen  arbitrators,  or  referees,  to  ascertain 
the  average  price  of  com,  and  set  forth  such  average  price  by  their  re- 
port to  be  made  and  delivered  to  the  Court  of  Quarter  Sessions,  to  be 
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1819.  m  September f  1799,  and  consequently  that  the  notice  Mid 
^■^"•^  application  to  the  Quarter  Sessions,  mentioned  in  the  plead- 
«.  ings,  were  made  in  due  time.     The  minutes  of  the  proceed- 

ings of  the  Commissioners  were  left  in  the  custody  of  one  of 
them,  who  is  since  dead.     They  were  not  produced  by  the 
defendant,  nor  was  any  evidence  given  of  any  search  or  en- 
quiry for  such  minutes  at  the  house^  or  amongst  the  papers 
of  such  Commissioner,  before  or  since  his  death,  nor  was 
any  proof  given  of  the  minutes  being  destroyed.      But,  in 
order  to  prove  that  the  division  and  allotments  were  made 
•and  finished  in  or  about  the  Summer  of  1 799,  the  defendant 
proved,  that  a  certain  parchment  which  was  produced,  under 
the  hands  of  the  Commbsioners,  was  affixed  to  the  church- 
door  of  Barrington^  about  the  month  of  September ,  1799« 
This  parchment  purported  to  be  a  rate  for  the  expences  of 
the  enclosure,  made  on  the  7th  of  August ^  1799-    It  was  also 
proved,  by  a  witness  who  kept  private  notes  of  what  was 
done  by  the  Commissioners,  that  the  allotments  were  finished 
in  the  Spring  of  1799;   but  he  admitted,  that  alterations 
were  made  in  the  Summer  of  that  year,  and  in  particular, 
that  a  road  was  set  out  over  the  plainti6f 's  allotment  in  that 
Summer.     On  the  second  and  third  issues,  the  defendant 
proved  that  an  attorney  employed  by  him  gave  a  brief  to 
counsel  at  the  £a5^er  Sessions,  1814,  with  insthicttons  to 
make  a  motion,  and  which  motion  paper  was  signed  by  the 
counsel,  and  he  proved  by  the  proceedings  of  the  Quarter 
Sessions,  that  such  motion  was  made,  ordering  two  referees 
to  be  appointed  for  ascertaining  the  corn  rents  in  theparbh 
of  Barrhigton ;  and  in  order  to  maintain  the  fourth  issue. 


held  in  the  first  >veek  after  the  Feast  of  the  Translation  of  St,  Thomas  the 
Martyr,  then  next  ensuing,  and  that  the  exact  amonnt  of  the  yearly  com 
rent,  or  sum  of  money,  to  which  the  same  shonld  be  so  increased  or  di- 
minished, should  be  declared  by  the  order  of  the  said  Court,  and  should 
remain  and  continue  issning  out  of  the  several  allotments  charged  by  tho 
said  award  with  the  said  yearly  com  rent,  or  sum  of  mo  ney. 
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tbe  defendant  put  in  the  proceedings  of  the  Sessions^  and       |810. 

the  report  of  the  referees  appointed  by  the  Justices.    This         ^^^ 

teport  was  delivered  into  Court,  and  the  Justices  ordered  the  «. 

Pearce. 


to  be  filed.  The  clerk  of  the  peace,  in  answer  to  en- 
gines made  of  him,  stated/  that  the  application  was  made 
to  the  Sessions  on  a  common  motion  paper,  handed  to  a  bar- 
rister by  the  attorney  on  behalf  of  Trinity  College,  and  diat 
BO  other  order  appeared  to  have  been  made  than  that ''  ttie 
report  be  JUed.**  On  the  fifth  and  last  issues  it  ^as  proved, 
in  addition  to  the  above  evidence,  that  Souther  occupied  and 
cultivated  the  locus  in  quo  from  Lady-day,  1814,  to  Lady' 
day,  1815,  and  paid  the  increased  com  rent  of  «£101. 9^.  Hd, 
and  that  at  the  latter  period  the  occupation  was  given  up  by 

to  the  plaintiff. 


The  questions  for  the  opinion  of  the  Court  were  : — First, 
Whether  the  notice  and  application  to  the  Quarter  Sessions 
were  in  due  time  ?  Secondly,  Whether  the  notice  and  appli- 
cation were  good  according  to  the  provisions  of  the  fifteenth 
page  of  the  actf  Thirdly,  Whether  there  was  any  legal  evi- 
dence given  of  the  division  and  allotments  being  made  and 
finished  in  any  other  mode,  or  at  any  other  period  than  in 
and  by  the  execution  of  the  award  i  And  lastly.  Whether 
the  order  of  the  Quarter  Sessions  for  filing  the  report  of  the 
referees  was  such  an  order  as  was  required  by  the  fifteenth 
pi^  of  the  act  declaring  the  amount  of  the  yearly  corn 
rent  in  the  manner  therein  directed  ? 

Tlie  cause  came  on  for  argument  on  a  former  day  in  this 
Term,  when  Mr.  Scrjt.  Frere,  for  the  plaintiff,  objected,  first 
that  the  application  to  the  Quarter  Sessions  was  not  made 
in  due  time,  according  to  the  provision  contained  in  the 
fifteenth  page  of  the  act,  for  it  could  not  be  made  until  four- 
teen years  from  Easter,  1801,  whereas  it  is  dated  from  the 
an'ard  which  was  made  in  October,  1800,  and  which  was 
therefore  clearly  premature.  Secondly,  That  the  notice  and 
application  were  not  good,  because,  by  the  fourteenth  page 
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at  the  first  Quarter  Sessions  after  Easter,  next  dfier  the  ex*-* 

BlMDYflHE  , 

V.  piration  of  fourteen  years  after  the  division  should  have  been 
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completed ;  neither  does  it  appear  that  the  defendant  was 
authorised  by  the  impropriators  to  represent  them,  or  thai 
the  application  was  made  in  writings  under  their  hands,  aa 
required  by  the  act ;  but,  on  the  other  hand,  it  was  a  mere 
oral  application,  as  counsel  were  only  instructed  to  move  for 
referees  to  be  appointed.  Thirdly,  there  was  no  legal  evi- 
dence adduced  at  the  trial  of  any  previous  proceedings 
of  the  Conmfiissioners  having  made  and  finished  the  division 
and  allotments.  It  is  clear,  they  kept  minutes  of  their 
proceedings,  and  equally  so  that  they  should  either  have  been 
produced  or  accounted  for.  Parol  evidence  of  such  pro-^ 
ceedings  was  not  admissiblei  unless  it  were  proved  that  the  ' 
minutes  were  not  in  existence.  The  notice  on  the  church- 
door  was  merely  evidence  of  the  rate,  but  not  that  the  di^ 
vision  and  allotments  had  been  made  or  set  out,  for  that 
could  only  have  been  proved  by  the  production  of  the 
minutes.  Lastly,  The  order  of  the  Quarter  Sessions  was 
not  an  original  or  effectual  order  declaring  the  amount  of 
the  corn  rent,  but  merely  an  order  that  the  report  of  the 
referees  should  be  filed,  and  consequently  there  is  no  order 
whatever  as  to  the  amount  of  the  corn  rent,  which  should 
have  been  declared  by  the  order  of  the  Court  of  Quarter 
Sessions. 

Mr.  Serjt.  Blosset,  contra. — As  to  whether  the  notice  and 

* 

application  were  in  due  time,  or  made  within  the  provisions 
of  the  act,  it  has  been  objected  that  it  did  not  appear  that 
the  application  was  made  in  writing  under  the  hands  of  the 
impropriators,  or  that  the  defendant  was  authorised  by  them 
to  make  it;  but  that  does  not  apply  to  the  impropriator^ 
who  are  a  body  corporate,  and  consequently  not  to  the  de- 
fendant as  their  lessee.  Besides,  the  rectory  was  capable 
of  being  demised  by  deed,  and  was  so  demised  to  the 
defendant,   and  he    then   became   impropriator  during  tlie 
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lease^  and  was  invested  daring  the  term  with  all  the  rights  1819; 
of  his  lessors,  and  the  notice  was  in  writing.  The  year  in  ^  ^'^"'^ 
which  the  notice  was  to  be  given  was  either  directory  or  «• 

in  ease  of  the   partji— and    if  it  were   not  given  in  due 
time,  it  mig^t  afterwards  be  so,  and  the  notice^  to  the  par- 
ties to  be   affected    is    in   itself  perfectly   correct.    Tlie 
finishing  die  aUotments  and  making  the  award  are  two  dis- 
tinct things ;  the  first  is  a  mere  matter  in  paU,  and  it  was 
proved  that  they  were  completed  in  the  Spring  of  1799>  sd- 
though  a  road  was  afterwards  set  out  over  the  plaintiCPs  allot- 
ment.   The  minutes  or  order  of  die  Commissioners  need 
not  have  been  in  writing ;  at  all  events  they  could  only  have 
afforded  evidence  of  their  own  contents  as  to  dividmg  the 
adiotments,  and  not  conclude  the  question  when  they  were 
finished.      There  was,  thereforci  sufficient  legal  evidence  to 
shew  that  the  allotments  were  completed  in   1799>  as  they 
were  proved  to  have  been  made  by  an  eye  witness.     Besides, 
die  Commissioners  made  a  rate  in  writing,  under  their  hands, 
for  the  expences  of  allotting  and  dividing  the  lands.     The 
award  itself  supersedes  the  necessity  of  the  production  of 
those  minutes.    As  to  the  order  of  the  Quarter  Sessions,  it  is 
quite  sufficient^  the  report  was  referred  to  the  magistrates,  and 
presented  at  the  sessions,  when  the  Court  ordered  it  to  be 
filed.     By  so  doing,  they  adopted  the  report  of  the  referees, 
and  on  its  being  filed  it  became  incorporated  with  the  other 
orders  Jof  that  Court.    The  case  of  The  King  v.  The  Jus- 
tices of  Glamorganshire  (a)   is  stronger  than   the  present, 
where  it  was  held,  that  if  justices  at  sessions  confirm  the 
act  of  a  committee  nominated   by  them,  it  becomes  their 
own*    There,  there  was  no  contract  in  the  first  instance,  but 
what  is  tantamount  to  it,  is  in  fact,  a  contract. 

Mr.  Serjt.  Frere  in  reply. — No  evidence  of  the  proceed- 
ings by  die  Commissioners  before  the  allotments  were  com- 


(a)  5  Term  Rtf,  «79. 
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pleted  wd8  admissible  at  the  trial,  but  their  minutes  ;-^iivliich 
were  neitlier  produced  or  accounted  /or  : — and  it  appeared 
that  such  minutes  were  in  writing  and  in  existence,  and  the 
witness  himself  allowed  that  alterations  had  been  made  since 
such  allotments  were  finished.  Although  the  order  of  the 
Quarter  Sessions  might  have  been  made  in  time,  still  the  Jus- 
tices  did  not  declare  the  amount  of  the  corn  rent  by  that 
order,  but  merely  ordered  the  report  of  tlie  referees  to  be 
filed — and  by  so  doing  they  did  not  make  it  an  original  order 
of  sessions.  The  case  of  The  King  v.  I'he  Justices  of  Glamor' 
ganshire  is  inapplicable  to  the  present,  as  there  the  Justices 
bad  previously  delegated  their  authority,  and  aftemvardf 
confirmed  it,  while  here  there  was  no  delegation  whatever. 


Cur.  adv.  vuIiJ 


On  this  day  Lord  Chief  Justice  Dallas  delivered  the 
following  judgment: — At  the  trial  of  this  cause  a  special 
case  was  reserved  for  the  opinion  of  this  Court,  at  the  foot 
of  which  four  questions  were  put.  It  is,  however,  unneces- 
sary for  us  to  do  more  than  give  our  opinion  on  the  third  and 
fourth.  Indeed,  the  fourth  alone,  is  decisive  of  the  cause, 
but  we  think  it  right  to  declare  our  opinion  on  the  third  also. 
To  consider  the  fourth,  however,  in  the  first  place,  which  is, 
whether  the  order  of  the  Quarter  Sessions  for  filing  the  report 
of  the  referees  is  such  an  order  as  is  required  by  the  act  de- 
claring the  amount  of  the  yearly  com  rent  in  the  manner 
therein  directed  ?  The  act  directs  that  the  referees  shall  make 
their  report  to  the  Quarter  Sessions,  and  that  the  exact  amount 
of  the  said  yearly  corn  rent  or  sum  to  which  it  should  be  in* 
creased  or  dimiuished,  should  be  declared  by  the  order  of 
the  said  Court.  The  case  states  that  the  referees  made  their 
report,  by  which  it  ap|>eared  that  the  corn  rent  was  increased 
to  the  sum  for  which  the  distress  was  taken.  But  it  appears 
as  a  fact  on  the  case  reserved,  that  all  the  sessions  did  was  to 
order  that  the  report  be  filed.     There  is  nothing  equivocal  m 
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lliis  order.     It  is  a  simple  direction,  that  the  report  be  placed         18111. 
ou  the  files  of  the  Court.     We  cannot  construe  this  to  bo  an     .,  "^-^^ 
order  declarius:  the  exact  amount  to  which  the  rent  was  to  be  r. 

iucreased.  The  Court  of  Quarter  Se^si^ns  does  not  appear 
to  have  exercised  any  jurisdiction  or  judgment  on  the  sub- 
ject; they  have  barely  received  and  filed  the  report.  On  this 
issue,  tlierefore,  we  think  the  plaintitT  entitled  to  judgment. 
The  third  question  is,  whether  there  was  any  legal  evidence 
given  of  the  division  and  allotments  being  made  or  finished  in 
any  other  mode  or  at  any  other  period  than  in  and  by  the  ex- 
ecution of  the  award  i  Our  opinion  on  this  question  is, 
|hat  there  was  no  such  evidence.  From  the  words  of  the  act, 
the  diyision  and  allotments  were  to  be  final  and  conclusive, 
when  contained  in  an  award  or  instrument  in  writing.  From 
the  nature  of  the  subject,  and  from  the  constant  practice  of 
Betting  out  allotments  under  Enclosure  acts,  the  allotments 
must  be  in  writing.  It  was,  therefore,  incumbent  on  the  de- 
fendant to  prove  that  the  division  and  allotments  were  made 
at  an  earlier  period  than  by  the  award.  The  proceedings  of 
the  Commissioners  would  have  been  the  legal  evidence  of 
this  fact*  It  is  stated  in  tlie  case,  that  there  were  such  pro- 
ceedings, and  that  they  were  left  in  the  custody  of  one  of  the 
Commissioners  since  dead ;  that  they  were  not  produced  by 
the  defendant,  nor  was  any  evidence  given  of  any  search  or 
enquiry  at  the  house  or  among  the  papers  of  such  Conunis- 
sioner,  before  or  since  his  death,  nor  was  any  proof  given 
of  those  minutes  being  destroyed.  We  think  that  the  defen- 
dant appears  not  to  have  had  any  ground  whatever  for  being 
let  in  to  give  the  evidence,  by  which  he  purposed  to  prove 
that  the  division  and  allotments  w  ere  made  at  an  earlier  period 
or  at  any  o titer  period  than  by  the  award.  We  think  that  no 
part  of  the  evidence  oil'ered  for  this  purpose  was  admissible, 
and  therefore  it  is  not  material  to  observe  on  the  effect  it 
ought  to  have  had  if  it  had  been  admissible.  The  judgment 
gi  Uie  Court  therefor^  is,  ou  the  whole  case,  for  the  plaintiff'. 

Judgment  for  the  plaintiff. 
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Monday,  BeNETT  V.  CoSTER- 

Nov.  S9tfa. 

A  declaration  Til  IS  was  au  action  of  trespass.  The  declaration  contaiiwd 
contained^ four  ^*°"'  counts  \—jirsty  for  breaking  and  entering  the  plaiutiflTs 
coonts  for  close  covered  with  water,  situate  in  the  parish  of  Enford,  io 
plaintiff's  seve-  the  county  of  Wilis,  and  catching  and  carrying  away  hisfisb; 
fishery  secQndlf/,  for    breaking    and  entering   the  plaintiff's  several 

aipraybilTfish  ^^^^Uf  ^^  ^  1"*^^'  called  the  Avon,  and  carrying  away  his 
Pleas,  first,  fish ;  thirdlj/,  the  like  count  for  fishing  in  the  plaintiff's  free 
condly,  that  fishery;  md  fourthly,  for  catching  and  carrying  away  the 
belonged'to^'^  plaintiff's  fish.  The  defendant  pleaded  first,  not  guilty,  on 
^^1  and  which  issue  was  joined;  secondly,  that  the  taking  the  fish  and 
fourthly,  that  carrying  them  away,  in  the  first  and  last  counts  mentioned, 
free  fishery  be-  ^^i*^  ^h^  same ;  and  that  the  close  covered  with  water,  in  the 
T he  pla^Uff^  ^^^  count  mentioned,  was  the  soil  and  freehold  of  one  fVUlmm 
newly  assign-    Ackerman,  and  that  the  defendant,  as  his  servant,  broke  and 

ed,  setting  out  •  i     i  i    <  i     «    i  i  i  % 

the  abuttals  of  entered  into  the  said  close  and  fished  there,  and  caught  and 

?rav^ew^d  Ts:e  carded  away  the  fish  in  the  first  and  last  counts  of  the  de- 

sevcrul  and  claration  mentioned,  as  it  was  lawful  for  him  to  do :  thirdlu. 
free  fishery  in  .  »  4^' 

liis  replication,  as  to  the  trespass  m  the  second  count  of  the  declaration,  that 
new  assign-  ^^^  several  fishery  therein  mentioned,  was  the  several  fisheiy 
Ruiltyfsecolld-  ^^  *®  ^^^^  fVilliam  Ackerman,  and  tiiat  the  defendant 
ly,  that  the       entered  as  his  servant  and  fished  there  ;  fourthly,  a  like  plea 

c'losc  newly 

assigned,  was  as  to  the  third  count,  averring,  that  the  free  fishery  in  that 
7.'^s!^'and  count  mentioned  was  the  free  fishery  of  Ackerman,  and  that 
thirdly,  that      ^^e  defendant  entered  as  his  servant  and  fished  there.     The 

he  lind  com- 
mon of  fisiicry  plaintiff  newly  assigned  to  the  second  plea,  setting  out  the 

last  issue  was  abuttals  of  the  locus  in  quo,  which  was  situate  on  a  part  of 
dcfendant^^  ^®  ^^^^^  -^I'ow,  and  traversed  the  defendant's  several  and  free 
well  as  ihat       fishery  on  the  third  and  fourth  pleas  in  his  replication :  on 

|>art  of  the  .... 

firiit  issue  tlie  two  latter  of  which,  issue  was  joined.    The  defendant 

which  related 

to  the  second,  third,  and  fourth  countn  of  the  declamtion.  All  the 
other  issues  \^cre  fouud  for  the  plaintiff,  with  Is.  damages  and  AOs.  costs 
fn  the  fir^t  count  :<— Held,  that  the  defendant  was  <^ntitlcd  to  tlie  general  costs 
ot  the  action,  dcdHcling  only  the  costs  of  such  issues  as  were  found  for  tlie 
])laintiff,  on  the  ground  that  the  whole  causo  of  action  had  been  substantially 
found  for  the  dcfcfUdant  on  the  last  issue. 
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pleaded  to  the  new  assignment^  first  not  guilty^  on  whicii  issue         1819. 

was  joined;  secondly^  that  the  close  newly  assigned  was  the       bknktt 

soil  and  freehold  of  Ackerman,  and  that  the  defendant  entered       corrnu, 

l»  his  servant  and  fished  there  ;  thirdly,  that  Ackerman  was 

Msed  in  his  demesne  as  of  fee,  and  that  he  and  all  those 

whose  estates  he  now  hath,  had,  and  still  ought  to  have,  a 

common  of  fishery  in  the  said  part  of  the  said  close  in  which, 

&c.  and  had  been  accustomed  to  take  and  carry  away,  and 

«till  of  right  ought  to  catch  and  carry  away,  by  himself  and 

his  servants,  fish  from  time  to  time  found  in  the  said  fishery, 

every  year,  at  all  times  of  the  year,  at  his  and  their  free  will 

and  pleasure,  as  belonging  and  appertaining  to  the  said  land, 

with  the  appurtenants,  for  which  reason  the  defendant,  as 

die  servant  of  Ackerman,  and  by  his  command,  broke  and 

entered  the  same  in  the  same  part  thereof  in  which,  &c.  and 

fislied  therein  for  fish  in  the  common  fishery  of  Ackerman, 

and  the  fish  there  found,  took  and  carried  away,  as  being  the 

fish  of   the  said  common  of  fishery,  as  he  lawfully  might. 

The  plaintiff,  in  his  replication  to  the  defendant's  second 

plea    to     the    new  assignment,    traversed    that    the    close 
newly  assigned    was  the  soil  of  Ackerman,  on  which  issue 
was  joined,  and  to  the  third  plea  to  the  new   assignment, 
he  traversed  Ackerman^s  alleged   common    of  fishery  over 
the  part  of  the  close,  &c.  newly  assigned,   and  on   which 
issue  was  also  joined.     By  the  postea  to  the  whole  of  the 
record,  as  to  so  much  of  the  issue  first  jomed  as  related 
to  the  trespasses  in  the  first  count  of  the  declaration,  the 
defendant  was  found   guilty,  damages   \s.,  costs,   405.   and 
as  te  the  residue  of  the  premises  in  that  issue,  as  to  the  se- 
cond, third,  and  fourth  counts  of  the  declaration  the  defen- 
dant was  found  not  guilty.     As  to  the  issue  secondly  joined, 
that  the  several  fishery  in  the  second  count  of  the  declaration 
was  the  several  fishery  of  the  plaintiff  and  not  of  Ackerman  ; 
as  to  the  issue  thirdly  joined,  that  the  free  fishery  in  the  third 
count  of  the  declaration  was  the  free  fishery  of  the  plaintiff, 
and  not  of  Ackerman  ;  and  as  to  the  issue  fourthly  joined,  as 
V  the  trespasses  by  the  plaintiff  newly  assigned;  the  defcu- 
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(lant  was  found  guilty ;  as  to  the  issue  fifthly  joined,  lliat  the 
close  ill  tlie  second  plea  to  tlie  new  assignment  Qientiooed 
was  not,  nor  at  the  several  times Vhen^  Sec.  was  the  close  of 
Ackerm:in ; — as  to  the  issue  sixthly  joinctl,  that  Ackcnnan, 
and  those  whose  estate  he  hath,  had,  and  still  of  right  ought 
to  have,  a  common  of  fishery  in  the  close  in  the  last  pica  to 
the  new  assignment  mentioned,  and  ought  by  themselves  or 
their  servants,  to  catch  and  carry  away  fi^h  at  all  times  of 
the  year,  as  belonging  to  the  land. 


The  Prothonotary,  on  the  taxation  of  costs,  the  whole 
cause  of  action  being  substantially  found  for  the  defen^aDt, 
allowed  to  him  the  general  costs  of  the  action,  deducting' only 
the  costs  of  such  issues  as  were  found  for  the  plaintilT,  pre- 
cisely following  the  principle  laid  down  in  the  case  of  Trot" 
man  v.  Holder  («). 

Mr.  Serjt.  Lens,  on  a  former  day  in  this  Term^  had  ob- 
tained a  rule  nisi  tliat  the  Prothonotary  might  review  liis  tai- 
atton,  and  insisted  that  the  ptaintiff  was  entitled  to  his  full 
costs,  without  deducting  the  costs  on  the  issue  found  for  the 
defendant,  which  was  the  common  of  fishery  iu  the  plea  to 
the  new  assignment. 

Mr.  Serjt.  Pell  now  shewed  cause,  and  relied  on  the  case 
of  yivian  v.  Blake  (a),  where  it  was  held,  that  if  besides 
the  general  issue,  the  defendant  plead  a  special  pica,  which 
goes  to  the  whole  declaration,  and  there  be  a  verdict  on  the 
latter  issue  for  the  defendant,  and  on  the  former  for  the 
plaintiff,  with  damages  under  40s.,  the  plaintiff  is  not  en- 
titled to  full  costs. 

The  Court  being  of  opinion  that  the  Prothonotary  had 
been  correct  iu  his  taxation,  by  following  the  principle  laid 


(a)  Ant(<,  vol.  Ui.  655.  S.  C.  1  Brod,  if  Bing.  232.— -(5)  ll  Ewa,  263. 
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dbWD  in  TroimanV.  Holder ^  mm  the  whole  cause  of  action        1819, 


W88|  in  anlMtancey  found  for  the  defendant,  they  ordered  the 

,         .  Bbmitt 

rule  to  be 


V. 


Discharged,  without  costs.  Coher. 


Breach,  Demandant;  Hewitt,  Tenant;  Brierley,        Momlay, 

and  Wife>  Vouchees,  Not.  «9th. 

Mr*  Serjt.  2\ulrfy  moved  that  an  affidavit,  stating  that  the  No  moiton  can 
wife  of  the  vouchee  had  been  examined  separately  from  her  t^e^rasslmp  or 

husband,  before  a  Commissioner  in  the  country,  as  to  her  amendment  of 

fines  or  re- 
cqnsent  to  suffer  the  recovery  might  be  now  filed.  He  found*  coverieson  the 

ed  his  motion  on  an  affidavit,  which  stated  that  the  fact  was  Term/  ^ 

so;  but  that  no  affidavit  of  such  fact  was  filed  when  the     -^"  •^^V*^ 

'  of  a  Commis* 

other  proceedings  took  place,  and  observed,  that  the  Com-  sioner»  that 
missioner  was  now  ready  to  swear  that  the  wife  had  been  avoacheewat 
examined  separately  from  the  husband,'^But  pai^y  from 

her  husband, 
cannot  be  re- 

Per  CnrioM. — It  is  now  too  late  to  receive  such  an  affi-  ^^f^  <>"■  ^'«d 

if  it  was  not 
davit;  even  if  it  were  to  be  obtained,  the  recovery  could  made  at  the 

not  pass  without  the  permission  of  the  Court.  It  is  neces-  km>wledmeitt 
sary  for  the  Commissioner  to  shew  that  the  wife  had  been  ^^  taken, 
examined  separately  from  her  husband,  an  affidavit  of  which 
should  have  been  made  at  the  time  the  acknowlegment 
was  taken.  Besides,  this  Court  has  laid  it  down  as  an  in- 
variable rule,  that  no  motion  relative  to  fines  or  recoveries 
can  be  made  on  the  last  day  of  the  Term,  nor  was  this  rule 
intended  to  be  confined  to  amendments.  The  postponement 
of  motions  of  this  description  are  productive  of  the  greatest 
inconvenience,  and  there  can  be  no  stronger  proof  of  the 
danger  that  may  accrue  from  the  postponement  of  motions 
of  this  nature  than  this  case  affords.    It  is  exceedingly  doubt- 

VOIr.  IT.  H  ^ 
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1819.        f^^  whether  this  recovery  has  been  properly  suflfered  or  not ;' 
and  if  the  motion  had  been  made  on  a  previous  day  in  Iha 


DemaBfUuiU   Term,  the  circumstances  attending  it  might  have 
vestigated  and  set  right. 

The  learned  Serjeant,  therefore,  took  oolhiBg  by 
his  motion. 


** 
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CASES 

ARGUED  AND  DETERMINED 

IN  THE 

Couttd  of  Comnton  |Pka0 

AND 

IN  HILARY  TERM, 

IM  THE  SIXTIETH  YEAR  OF  THE  REION  OP  OEOROB  III. 

AND  FIRST  OF  GEORGE  IV. 


MEMORANDA.  ^ 

On  Satyrdagf  January  the  9Qth,  died  Hb  Majesty  King 
George  the  Third,  and  was  succeeded  by  his  present  Ma* 
jesty  King  George  the  Fourth^  who,  on  the  31st  of  January, 
was  duly  proclaimed. 

At  die  sitting  of  the  Court,  on  the  Ist  of  February  folio w- 
'  nqr,  the  Judges  took  the  oaths  of  allegiance,  &c.  to  his  pre- 
sent Mi(|esty ;  and  on  the  Sd  his  Majesty's  Serjeants  at  Law, 
together  with  Mr.  Serjt.  Heywood  and  Mr.  Serjt.  Marshall, 
the  former  as  Chief  Justice  of  the  Carmarthefi  Circuit ;  and 
the  latter  as  one  of  the  Justices  of  Chester,  took  the  same 
oaths. 

By  the  57  Geo,  3.  c.  45.  persons  holding  any  office,  place, 
or  employment,  civil  or  military,  were,  at  the  demise  of  his 
Majesty,  to  continue  to  hold  the  same  without  any  new  pa- 
tents, 8lc« 

Those  Counsel  who  had  received  patents  of  presence  in 
the  last  reign,  took  their  seats  without  the  Bar,  as  such  pn- 
tents  were  not  mentioned  in  the  Act.    And 

In  the  course  of  this  Term  Thomas  Peake,  of  lAncoUCs 
Inn,  Esq.  was  called  to  the  degree  of  Serjeant  at  Law^  and 
gave  rings,  with  the  motto  ^' ^ii& /i|[€a* 

VOL.  IV.  I 
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1820. 

Levin  and  others  v.  Weatherall  and  others. 

A,  by  bis  mar-  The  following  Case  was  directed  by  the  Master  of  the  Rolls 
riage  settle-      |q  y^^  submitted  to  the  opinion  of  the  Judges  of  this  Court. 

ment,  after  *  ° 

l^iving  bimself 

tates^r  life,  By  indentures  of  lease  and  release  of  the  8th  and  Qth  of 
^%^nt^  December,  1731,  between  Henty  Woodgatty  of  the  first 
limited,  in        part:  Ann  Dowfiing,  spinster,  daughter  of  Joseph  Down* 

defiiultof  sucb   T*,  ^ji  -jt        lt%-  j 

appointment,  tug,  of  the  second  part ;  and  the  said  Joseph.  JJowmng  and 
•^to^tbeuse of  H^nry  Overton,  of  the  other  part :  reciting,  that  a  mar- 
tbecbiidren       iWe  was  intended  to  be  shortly  bad  and  soieiMiited  hit- 

of  the  marri-        ^  t%         •  » 

age,  SODS  and  tween  the  said  Henry  Woodgale  and  Arm  Downing : — It 

eqnSly,  as  te-  ^as  witnessed,  that  the  said  Henry  Woqdgate,  for  tlie  con* 

nMm*and7o"tiie  8*derations  therein  mentioned,  did  grant,  bargain,  sell,  rc- 

beirs  of  such  lease,  and  confirm  unto  the  said  Joseph  Downing  and  Hemy 

children  hw-  ii.'i-  '•  tj 

folly  issuing ;  Overton,  their  heirs  and  assigns,  certain  messuages,  laqds, 
tbere^ouldJ^e  '^  ^^^  hereditaments,  situate  at  Ulcombe,  in  the  couq^ 
more  children    ^f  Kent,  To  hold  the  same  unto  the  said  Joseph  Downing 

than  one  of  the  '  r  .  p 

marriage,  and  and  Henry  Overton,  their  heirs  and  assigns^  upon  tb^  u^ef, 

or  children  intents,  and  purposes  following  (that  is  to  say).  To  the-  use 

^^''Sl^^^S^''  of  the  said  Henry  Woodgaie,  bis  heirs  aud  assigns,  until  the 

the  age  of  said  ma rciaffe  should  be  bad  and  solemnized ;  and  Mm  aad 

twenty-one 

nrltho&t  issae,    after  the  solemnization  thereof,  then  to  the  use  and  behbof  of 
then  as  to  the 
]>art8  and 

shares  of  all  and  every  tocb  child  and  children  so  dyinr,  to  the  nse  of  the  snr- 
▼iving  children,  as  tenants  in  common,  and  to  the  heirs  of  the  body  of  every  snch 
child  and  children,  until  they  should  be  dead  ;  and  in  case  there  shonld  be  bnt 
one  child  only  of  the  marriage,  or  one  only  sorYiving  child,  then  to  the  use  of 
such  surviving  child,  and  the  heirs  of  the^  body  of  such  surviving  child  ;  and 
for  default  of  such  issnc,  or  in  case  Uiere  should  be  issue  of  the  marriage,  vrbo 
should  all  die  without  issue,  under  the  ag0  of  twenty-one,  tlien  to  the  nse  of 
the  heirs  and  assigns  of  the  survivor  of  A.  and  his  viife  for  ever/*  A.  haviog 
married,  died  intestate,  leaving  bis  widow  and  two  children  bim  snrviviug. 
The  widow  devi«^4i  j^e,  pnoperty  to  bei*  mother  ifbr  life,  and  after  her  decease 
to  J.  S,  in  fee,  provided  her  children,  should  die  before  twenty-one  without- 
istne.  She  then  med,  leaving  both  chftdren  surviving,  who  afterwards  became 
of  age.  One  a  daughter,  married  one  of  the  drfeiiants ;  the  other  a  son,  died 
shortly  afterwards,  leaving  his  estates  by  will  to  his  sister  in  fee:— Held,  that 
on  the  death  of  the  brother,  the  sister,  who  was  already  tenant  in  tail  in  pos- 
session of  one  ifipJDty  of  the  lands  coniprlsed  ui  the  marriage  settlement,  be* 
^came,  as  heir  at  law^of  her  brother,  tenant  in  fee  in  reversion  of  that  moiety^ 
and  tenant  in  fee  in  possession  of  the  oth«r  moiety. 
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the  said  Henry  Woodgate  and  his  assigns,  for  the  term  of  his  1820. 
life,  without  impeachment  of  waste ;  and  from  and  after  the  t^^ 
death  of  the  said  Henry  Woodgate.  to  the  use  of  the  said  »• 

Ann  Dozening  and  her  assigns,  for  her  life,  without  im- 
peadjiiient  of  waste;  and  from  and  after  the  death  of  the 
said  Henry  Woodgate  and  Ann  Downing^  and  the  survivor 
of  them,  to  the  use  of  sttch  child  and  children  of  the  in- 
tended marriage,  in  such  shares  lind  proportions,  at  such 
time9,  and  in  snch  manner  and  form  as  they  the  said  Henry 
Woodgate  and  Ann  Downing^  daring  their  joint  lives,  by 
Bny  deed  or  writing,  under  both  their  hands  and  seak,  exe- 
cuted and  duly  attested,  or  in  deAnilt  thereof,  as  the  svrvivor 
of  them,  after  rither  of  them  should  die,  by  deed,  wricii^,  or 
will,  under  the  hand  and  seal  of  such  survivor,  to  be  duly 
executed  or  attested,  should  direct,  limit,  or  appoint ;  and 
for  default  of  soch  directioo,  limitation,  or  appointment,  and 
sakject  thereto,  <'  to  the  use  of  all  and  every  the  child  and 
children  of  the  said  intended  marrii^,  both  sons  and  daoglK 
ters,  equally,  share  and  share  alike,  if  more  than  one,  as  te- 
ifMlMs  in  common,  and  not  as  joint  tenants,  and  of  the  heirs 
of  die  body*  and  bodies  of  all  and  every  such  child  and 
children  lawfully  issuing;  and  that  i6  case  there  should  be 
mere  ciuUren  than  one  of  the  aaid  intended  marriage,  and- 
any  attch  child  or  children  should  happen  to  die  under  the' 
age  of  twenty-one  years,  without  issue  of  his  or  their  body  or 
bodies  lawAiUy  issuing,  then  and  so  often,  and  as*  to  the  part 
and  share,  perts  and  shares  of  all  and  eveiysuch  child  and  chil- 
dlrenr  so  djftng,  to  the  use  of  the  survivors  of  such  children, 
eqaaHy,  part  and  share  alike,  if  more  than  one,  as  tenants  in 
coMMnoil,  and  not  as  joint  tenants,  and  to  the  heirs  of  the  body 
and  bodies  of  all  and  every  such  child  and  children  lawfirily' 
issuing,  until  every  such  child  and  children  should  be  dead,  • 
wfiboat  InmM  issue  of  their,  each,  and  every  of  their  bodies 
lawftiHy  issufflg-;  and  that  in  cate  there  shoold  be  but  ene 
cUldonly  of  the  said  intended  marriage,  or  one  only  Mrviving;' 

I  2 


M 


WlATMBRALL. 


118  CASES   IN   HILARY   TERM, 

1830.        child  thereof,  then  to  the  use  of  such  only,  or  onlj  surviviR;; 

^^^^ ,       child  of  the  said  intended  marriage,  be  the  same  a  son  Of  w 
«.__         daughter,  and  of  the  heirs  of  the  body  of  such  only,  or  only, 
surviving  child ;  and  for  de&ult  of  such  issue,  or  in  case 
there  should  be  issue  of  the  said  intended  marriage,   who. 
should  all  die,  without  issue  of  his  or  their  body  or  bodiea 
lavifiiliy  issuing,  under  the  said  age  of  one  and  twenty  years,, 
then  to  the  use  of  the  heirs  and  assigns  of  the  survivor  of 
tliem  the  said  Henry  Woodgate  and  Ann  Downing  for  ever, 
and  to,  for,  and  upon  no  other  use,  trust,  intent,  or  purpose 
whatsoever.^ — Sliortly  after  the  date  and  execution  of  the. 
said  indentures  of  lease  and  release,  the  said  Henry  fVood^t 
gale  intermarried  virith  tlie  said  Jnn  Dononiug. 

t     ■  •  ■  ■ 

The  said  Henty  Woodgate  died  in  the  year  1 740  intestale^ 
leaving  Ann  Woodgate  his  viridow.  The  said  Henry  W&oi- 
gate  had  issue  by  the  said  Ann  Woodgate^  two  cbildreni,  vk* 
Joseph  Woodgate  and  Ann  Woodgate. 

The  said  Ann  Woodgate  the  elder,  after  the  death  of  the 
said  Henry  Woodgate^  made  and  published  her  will  in  Writh- 
ing, bearing  date  the  14th  of  February^  1741,  duly  executed 
and  attested  in  the  manner  required  by  law  for  devfstii|;  ftee- 
hold  estates,  and  thereby,  reciting  the  aforesaid  aiQttlMiiant; 
and  that  she  had  two  children  by  the  sMd  Henry  Woddgate^ 
via.  Joseph  and  Ann,  both  infants*;  and  lest  they  should  die 
before  their  or  either  of  their  attaining  their  respective  ages 
of  twenty-one  years,  and  without  haviiq;  any  lawful  miie  of 
their  or  either  of  their  bodies;  and  as  no  appointment  either 
by  deed  or  will  was  made  in  the  life-time  of  her  said  late 
husband,  wheret^the  sole  power  of  making  a  diapositioii 
of  the  aforesaid  estate  and  premises,  subject  to  the  contin- 
gencies aforesaid,  was  then  vested  in  her  by  virtu^  of  the  said 
indenture,  in  ptursuance  of  which  said  power,  provided  her 
aaid  children  should  respectively  die  before  their  agi^  of 
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4wenty-one  years,  without  issue  lawfully  b^otten  as  afore*  18f0. 
isaidy  ^lie  did  thereby  give,  devise,  and  bequeath  all  the  i^C^ 
aforesaid  messuages,  lands,  tenements,  and  premises,  to  her  «• 

another  Martha  Downing  for  life ;  and  from  and  after  her 
decease  she  gave  and  devised  the  same  to  John  Cooper,  his 
heirs  and  assigns  for  ever. 

The  said  Ann  WoodgcUe  the  elder  died  in  the  year  \14t% 
leaving  her  said  two  children  Joseph  and  Ann  her  surviving, 
having  made  no  other  appointment  or  disposition  of  the 
estate  at  Uicombe  than  by  her  said  will.    The  said  Joseph 
and  Ann  the  younger  both  attained  the  age  of  twenty-one 
years.    Ann  fVoodgate  the  daughter,  in  the  month  of  De^ 
icember^  1754,  intermarried  vfith  Thomas  Weaihemll.    The 
eaid  Joseph  fVoodgate  duly  made   and  publislied  his  will 
IB  WHting,  duly  executed  and  attested,  so  as  to  pass  free- 
JkiU  estates,  and  bearing   date  the  5tii  November,  1756, 
sad  thereby  gave  as  follows  :  ^'  And  first,  I  vnU  and  direct 
that  all  my  estates,  both  real  and  personal,  shall  be  subject 
and  liable  to  the  payment  of  all  my  debts,  my  fuiieral  charges, 
'•and  the  Iqjacies  hereinafter  by  roe  given/'    And,  after  giving 
several  pecuniary  legacies,  he  gave  as  follows :  ''  All  my  real 
r'^itetes  in  the  county  of  iK€ii^  orekewhere,  within  the  king- 
-.^loiii  of  Great  Britain,  subject  and  liable  as  aforesaid,  I 
'  give,  devise,  and  bequeath  to  my  sister  Ann  Weatherall,  the 
wife  of  the  said  Thomas  Weatherall,  her  heirs  and  assigns 
•  for  ever."    llie  said  Joseph  fVoodgate  died  shortly  after  the 
••date  of  bis  will,  without  having  revoked  or  altered  the  same, 
and  without  issue,    leaving  the  said  Ann  fVeatherdll,  his 
'  sister  and  heiress  at  law. 

The  estate  at  Uicombe  is  suljoct  <to  the  custom  of  gavd- 
kind. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
rupou  the  death  of  Joseph  fVoodgate,  Ann  Weatherall  be- 
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1920.  came  tenant  in  tail  in  possession  of  the  messuages  and  here- 
j]^^  ditaments  at  Vlcombe^  in  the  county  of  Kenif  comprised  in 
c.  the  indentures  of  lease  and  release  of  the  8th  and  9th<if  De^ 

cimber,  1731,  or  what  other  estate  she  had  therein,  or  in 

any  and  what  part  thereof? 


Wbatusiuix. 


The  case  came  on  for  argument  in  the  course  of  the  last 
Term>  when  Mr.  Serjt.  Lens  for  die  plaintiffs  contended, 
t)iat  cross-remainders  were  created  by  the  terms  of  die  settte- 
menty  not  only  from  the  manifest  intent,  but  by  the  expreis 
words  in  the  provision  of  the  deed,  which  were  of  themsdvca 
stifficient  to  carry  such  limitations  into  effect.  The  words  in 
the  limitation,  in  default  of  appointment,  **  and  in  cue 
there  shall  be  more  children  than  one  of  the  said  intewled 
marriage,  and  any  such  child  or  dbildren  shall  happen  to  die 
under  the  age  of  twenty-one  years  without  issue  of  his  or 
their  body  or  bodies  lawfully  issuing,  then  as  to  the  parts  mod 
shares  of  such  child  or  children  so  dying,  to  the  use  of  tlie 
survivors  of  such  children,  and  to  the  heirs  of  their  bodies/* 
coupled  with  the  words  ''  until  every  such  child  and  dtfUhcn 
phall  be  dead  without  lawful  issue,"  are  of  themselves  aofr 
cient  to  shew  that  the  estate  should  go  over  vrithoutMij 
iutent  whatever.  It  is  said,  however,  that  this  is  to  be  dis- 
tinguished from  ordinary  cases,  as  the  share  of  a  chihl  "or 
*  V  children,  dying  under  the  age  of  ttveniy-one  years,  without 
issue,  is  to  go  to  the  use  of  the  survivors.  If  those 
words  had  not  been  introduced,  the  case  of  Doe,  d. 
Watts  V.  Wainewrighi  (a)  would  have  been  expressly  in 
point,  and  governed  the  present.  There,  there  were  liikiita- 
tions  in  a  deed;  and  it  was  argued,  that  cross-remainders 
could  not  be  raised  by  implication  ;  but  Lord  Kenyan  ob- 
served, that  ''  that  case  did  not  involve  any  question  re- 
specting the  raising  of  limitations  by  implication,  because  the 
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jdeed  on  which  the  question  arose,  (^mtained  express  limita-  U^. 
lions  by  way  of  cross-remaindersy  not  indeed  in  tbe  formal  t^^""^ 
laogiiUge  used  by  conveyancersi  but  in  terms  sufficiently  do-  «• 

aoting  that  it  was  the  intention  of  the  parties  to  the  deed,  that  ^>^w^M» 
there  should  be  cross-remainders  as  to  some  of  the  children." 
AldKHigh  the  limitation  in  that  case  was  ''  to  the  surviving 
child  or  children^"  and  not  confined  to  those  dying  under 
the  age  of  twen^-one,  still,  here,  it  is  sufficient  to  shew  that 
4be  parties  intended  that  cross-remainders  should  be  created. 
The  case  of  Mmfrick  v.  Whishaw  (jo)  bears  a  near  resem- 
Uaiace  to  the  present,  and  is  i^gainst  the  plaintiffs,  where,  the 
settlor  lyr  his  marriage  settlement,  after  giving  remainders  to 
his>€hiUren.and  their  issue,  limited,  that  for  default  of  such 
M9d  it  any  of  such  children,  there  being  more  than 
bIiwW. happen  tp  die  without  issue,  before  twenty-one, 
the  4ltre.  of  such  child  so  dying  should  go  to  the  survivor ; 
and  in  case  of  the  death  of  all  such  children  without  issue, 
Ibeii  to  the  use  of  the  settlor  in  fee :  and  it  was  held,   that 
were  no  cross-remainders  between  the  children  of  the 
i^Kept  in  the  case  of.  a  child  having  died  wUhout 
iind  under  twenty-one ;  and  that  one  of  the  children 
kivipg  died  without  issue,  but  afiter  twenty-one,  that  his 
sluM  tested  in  tbe  settlor,  and  not  in  the  survivor*  .  Still, 
hosvofeffy  this  case  is  distinguishable,  as  there  the  words  .were 
^  ontfl  every  such  child  and  children  shall  be  dead,  without 
Imwfiil  ianie  of  their  and  every  of  their  bodies  lawfully  issu- 
inf^''  were  not  inserted.  .Tbeis^^  words,  when  connected  with 
the  former,  shew  that  the  4M|rte  was  to  go  over,  both  by 
tbe  construction  of  the  limitation,  and  the  intent  of  the  set- 
tlor; besides,  when  the  provision  is  made  in  favour  of  one 
child  only,  the  age  of  twenty-one  years  is  not  mentioned. 
Unless,  therefore,  this  case  must  be  governed  by  that  of 


(a)  2  Bam.  if  Aid.  810. 
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imo.        Miyrick  v.  Whishaw,  the  plttDtifis  mwAd  he  eiitidadl'  to 


wver,  and  more  particularly  bo,  as  the  woitb  liam^ftrr^  lit 


WiAmnuLU. 


laast^  sufficient  to  shew  that  the  intent  of  the  tettloriMP 

to  bate  created  cross  remainders.  -   t»7-  lO  ^m^ 

•       •  •  ■       .1 

Mr.  Serjt.  Blosset,  contrd.  The  case  of  Mejfrick  ▼• 
Whuham  ik  expressly  in  point,  and  was  decided  after  -si  ftiH 
consideration  of  Dae  v.  Wtnnemrighi*    Yet,  that  laltei^  case 

« 

alone^  is  a  sufficient  authority  for  die  defendants^    Itfaatibeeii 

contended  for  the  plaintiffs,  that  cross  renoaiaders  were  ore- 

ated,  first,  from  the  intent  of  the  settlor;  and,  iecomifyfiiyy 

the  express  words  comprised  in  the  settlement;  butiftrdaes 

not  appear  that  it  was  his  intent  that  cross  remaindeni  dMMdd 

be  created,  where  either  of  the  children  died  after  4W0B%f* 

one.    The  property  too  was  gavel-kind,  and-  settled/^.bf  i||ie 

busband  and  wife  on  the  issue  of  their  mtrri«ge«-  jChi.fibe 

death  of  jtnn  Woodgait  the  mother,  Joseph  WoodgtiteimA 

*■'        * ,  *  '      • 

jfiiflL  fVoodgate  became  each  tenant  in  tail  ef  one  iMie^ief 

tfie  estate  in  question,  and  on  the  death  of  j0§efikr  JViimi' 
gale;— -his  sister,  then  Atm  fVeatheraU,  regrtaned  tjiiaat  m 
tail  of  one  moie^of  the  estate,  and  tenant  in  fin  ji.pi^iys 
sioQ  of  the  other  moiety.  It  is  also  manifest jhajbtftMlfriiBi- 
tlor  did  not  intend  to  create  cross  remaindera  ibrdpiiHl^*of 
issue  to  those  children  dying  without  issue  befora  tmm^mnt. 
Jx  is  even  questionable  whether  the  limitations  as  to  |Qb|h)ren 
dying  under  twenty-one,  would  create  cross  remaipdeiaf  by 
implication,  even  in  a  will ;  but  here  they  cannot  be  created 
without  express  words :  and  it  b  a  well  established  rule, 
that  cross  remainders  are  not  to  be  raised  by  implicatioii 
in  a  deed.  In  Doe,  d.  Cek  v.  Goldsmith  (a),  wbera  ^^'^f  de- 
vised to  bis  son  B.  for  life,  and  after  his  death  ;fo  bis  heirs, 
in  such  shares  as  he  should  appoint ;  and  in  default  of  such 


(a)  2  Marsh.  517.  S.  C.  7  Tuunt.  209. 
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Atiri  itniMlluitdy  after  his  decease— over :  It  was  held,  •  iMn        IMW. 
"She 'general  iiitealion  of  the  tesUtor.Mras,  that  die  estate  shoMU 


gdjover^l  after  an  indefinite  foilare  of  the  hevaof -Jill;  «. 

and  therefore  that  B.  took  an  estate  tail  by  iaiplieatio»;^bilt  ^^^'^>'*^^^* 
there,  there  vffire  no  express  words. 

''MThit^OMeliowever  falls  withm  the  rule  laid  dowii>  in  Dee 
y^'fMmMt^f  although  the  words  of  limitation  are  not  the 
aame^^ttli  the  ^pMstion  there  was,  as  to  the  meaning  of  the  word 
snrmViag,  •  whether  it  applied  to  the  surviving  children  or  the 
durvMig  issue  of  the  children ;  and  LordKemfon  there  com- 
Mienledion  the  meaniflg  of  the  word  turvhing ;  and  observed, 
ihni  the  'fiur  construction  of  that  woird,  standing  m  thecoo- 
tntt^'Mras,  that  on  the  death  of  one  child  vrithput  issoe,  that 
(j^ocifioti '^should  go  to  the  survivmg  heir  or  heirsi  and  "not 
ilierttjr  to* ette  child  surviving;  and  that  in  putting  thalcoo- 
^atroMon  the  Court  did  not  proceed  on  conjecture  merely, 
Ar'itba  eondusion  of  the  sentence  was-^^'and  in  case  all 
'"AdrfWd  tbiklt^n  should  die  without  issue,  then  the  remain- 
"dlBntiifctiBiiitgd  to  jt.  i«i  fee/'    And  the  Court  could  not 
^'giWIciieftt  S»  the  word  ally  without  determining  that  tfi^re 
*iiH|llt'biS^'<^rOss-feolainders,  not  only  as  long  as  the  individnal 
"  clfBdWiti,^\but  "as  long  as  the  several  lives  of  those  children 
**Wikiad|'ai<d'his  Lordship  observed,  that  the  whole  context 
l^uired  that  construction,  and  that  the  last  clause  could 
^nOl  *^be- satisfied  by  any  other.     Mr.  Serjt.  ffilliams,  in  a 
wote  to  Cooke  v.  Gerrard  (a),  observed,  that  cross  remain- 
*4^rs  may  be  created  by  deed,  but  that  it  must  be  by  express 
;«rordS|- but  that  it  was  a  fundamental  rule,  that  cross  re 
laainders  tould  not  be  impliefjl  in  a  deed;  and  in  support 
of  the  latter  position,  the  cases  of  Doe,  d.  Tanner  v.  Dor- 
9eU(Jb)j  and  JDof,  d.  Foqueii  v.  IVorseley{c),  are  cited,  and 


(«)  1  IVnu.  Saund.    185,   186. (6)  5  Term  Rep.  518. 

(c)  1  Ewii,  41d. 
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18^       Lovd  Kem/OH  Ihere  said  {a\  that  cross  MDatndeffs  migbl  te 
j^yin       raited  bj  implication  io  a  will,  but  that  in  the  case  of  m 
^       *•  deed,  no  inch  implication  could  be  raised.    Here^  the  e«f 

ceptioQ  as  to  children  dying  under  the  age  of  twentjHMM 
years,  is  not  sufficient  to  express  limitations  by  way  of  cfona 
remainders,  neither  does  it  of  itself  shew  an  intention  to  do 
to.  Independently,  therefore,  of  the  case  of  Meyrick'  ▼• 
WkukaWf  there  can  be  no  doubt  but  that  the  defendants  ai« 
entitled  to  the  estate  in  question* 

Mr.  Serjt.  Lem^  in  reply.— llie  only  question  is,  whfitbfv 
the  defendants  could  have  been  entitled  to  judgment,  if  the 
case  of  Meyrick  v.  Whishaw  had  not  been  decided. ;  11|p 
provisions  contained  in  this  deed  were  only  meant  for  a  par- 
ticular event,  viz.  in  case  of  children  attaining  the  age  of 
t4venl3M>iie  years.    As  to  the  intention  of  the  settlor,  theneiin 
in  pomt  of  fad  only  one  distinction,  whether  it  ariaea*onr« 
deed  or  will.    In  the  one  there  must  be  express  worfbr  of 
limitation,  while  in  the  odier  such  words  are  unnecesaarf^^ 
the  intent  may  be  implied  without  them.    In  the  snnmider 
of  a  copyhold  estate,  cross  remainders  seem  formerly  to  bavia 
been  implied;  but  Mr.  Serjt.  WUliams^  in  a  note  Io  Coe4ei' 
V.  G€rrard(i),  observed,  that  surrenders  of  copyhold  eatitea 
must  receive  the  same  construction  as  deeds,  which  reoeite 
their  operation  from  the  statute  of  uses.     Here,  however, 
are  the  words  of   limitation,  ^'  heirs  of  their  bodies  ;**  and 
although  the  property  be  gavel-kind,  it  makes  no  difference. 
The   provision  here  is,  **  that  in  case  any  such  child  shall 
happen  to  die  under  twenty-one,  without  issue,  then  as  to 
the  part  and  share  of  such  child  so  dying,  it  shall  be  to  the 
use  of  the  survivors  of  such  child  equally,  if  more  than  one.** 
So  in  Doe  v.  Wuinewright^  the  word  surviving  ^vas  held  to 


(tf)  1  East,  428.— <6)  1  IVms,  Saund,  186. 
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raiie  no  objection  to  the  creation  of  cross  remainders.    Both        1890. 

profiaionsy  therefore,  are  substantiallj  the  same,  as  the  words        iT^^ 

hMBf  ^  until  sach  child  and  children  shall  be  dead  without  v. 

lawful  issue/'  coupled  with  the  others  which  precede  it,  ren-     "A^HiRALt, 

der  the  whole  sentence  complete.     It  is  true,  there  can  be 

no  cross  remainders  without  an  intention,  and  that  express 

words  of  limitatioii  are  necessary  in  a  deed  to  render  ^uch 

intent  effective;  but  if  the  intent  be  clearly  pointed  out  in 

a  deed,  as  here,  it  is  sufficient,  and  the  case  of  Meyrick  ▼• 

Whuhaw  goes  far  beyond  the  general  doctrine  which  had 

been  before  laid  down  in  questions  of  this  description. 

,     The  following  certificate  was  afterwards  sent  to  the  Mas- 
ter of  the  RoHs : — 

This  case  has  been  argued  before  us  by  counsel.  We 
have  eonridered  it,  and  are  of  opinion,  that  upon  the  death 
of  Jmeph  fVoodgate,  Arm  fVeaiherall,  who  was  already  te* 
naiitintatl  in  possession  of  one  moiety  of  the  messuages 
and  hereditaments  at  Vkombej  in  the  county  of  Kenf,  com- 
prised in  the  indentures  of  lease  and  release  of  the  8th  and 
9thiyf  Devfmier,  1731,  became,  as  the  heir  at  law  of  Jo- 
9eph  W'eodgaU^  tenant  in  fee  of  the  reversion  of  that  moiety, 
aad  tenant  in  fee  in  possession  of  the  other  moiety. 

R.  Dallas. 
J.  A.  Park. 

J.   BURROUGH. 

J.  Richardson. 
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1820. 

Berney  v.  Davison. 

A  partnersliip   A  'Case,  of  which  the  following  is  the  substance,  was  sent, 
betweenii.and  ^S  ^^^P  direction  of  the  Master  of  tlie  Roils,  fof.llie  opiuon 


5  bX^"'  °f  **  "'"*'«'«  °f  ^  ^""' 


!• 


I  1^ 


cooftent.    A, 

being  leparate- 

W  poaaesved  of      For  some  years  previously  to,  and  in  the  moirth  of.JFtbn^ 

leasehold  68-     ^^f   1B19>  Edmund  Boehm  and  Jo/in  lay  lor  w?re  Wfft" 

dtmitttUra  ^^  ch^ts  and  East   India   agents,   trading    in  copar.in#|3iKip 

conveyed  them  .^i  the  .city  of  London,  under  the  firm  of  Bodm^  A|i4i!lV^* 

to  trustees  for    .  ^     ,  ,  .    »%    i        ■     i 

aaleormort-     tor.     laylor  wsls  the  acting  partner,  wnd  Bi^ekiu^.M^^^at 

powmd  them  interfered  in  the  active  conduct  of  tlie  business  of  ibe  parV 
to  execute  such  nership  for  twenty  years  prior  to  llie  dissolutiQU  thereof, 
they  shonid  hereinafter  mentioned,  at  which  time  he  was  about  •  eighty 
the'purpose  of  years  of  age.  On  tlie  15th  ot  February  in  ihf^s^mr,  ^ 
uidMk^hi-  jwrt'^^Wp  was  dissolved,  by  a  memorandum,  SttbMriba^.liy 
to  money,  in    .  JBoeAiTt  and  Taylor,  of  ^ivhkfa  the  following  is  a  copy.^r-  (, 

order  to  enable  ^.      ' 

him  to  carry  on  ,        .    - 

to  pay  his'cre.  ''  Notice  is  hereby  given,  that  tlie  partnership  lately  a|ib|j|tp 
dibu!  a^d^'^t  ^"S  between  us  the  undenigned  Boehm  and  TaylaryM  NfV 
was  afrreed  that  Broad  Street,  in  the  city  of  London,  as  mercbant9,?4iiMler  Ihr 

such  convey- 
ances might  be  ■  -  t 
made  and  cxer 

coted  by  the  trustees,  with  or  without  the  concurrence  of  A.;  and  that  th^y  ' 
sliouid  be  seised  or  intesested  in  the  money  arising  from  such  sale  or  niprtnige«      , 
When  this  deed  was  executed,  A,  had  stocli  in  trade,  and  other  personal  effects, 
to  a  considerable  amount,  independently  of  the  partnership  assets,  which  were    ■  i 
not  sufficient  to  pay  tlie  partncmhip  debts.    Tlie  trustees  were  not  creditors  of 
either  A,  or  his  partner.    A,  and  bis  partner  afterwards  gave  C.  and  Co,  wh<» 
were  not  creditors  of  either,  a  power  of  attorney,  to  make  demands  of  every 
description,  to  examine  and  settle  all  the  accounts,  together  with  other  power* 
to  act  for  them,  they  agreeing  to  ratify  whatever  should  be  done  under  it*     .  . 
A  deed  was  afterwards  prepared  by  A,  and  bis  trustees,  for  the  mirpose  of 
conveying  all  A,*8  frcohold  and  leasehold  estates  previously  conveyed  to  D*  aa* 
C«.  to  sell  or  mortgage,  with  a  view  to  raise  ^'130,000  and  c;£'4(),000,  in  negoti- 
able bills  of  exchange,  and  to  indemnify  tlie  drawers  and  acceptors  from  the 
payment  thereof ;  but  these  unniH  were  not  advanced,  nor  were  the  bills  drawn, 
or  any  other  act  done  nndcr  the  latter  deed  :— Held,  that  neither  the  executioi| 
of  the  first  conveyance  to  his  tnistcos,  nor  power  of  attorney,  under  these  oiTr 
cwusunccs,  constituted  an  act  of  bankruptcy  by  A. 


r. 
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firm  of  Edmund  lifehm  and  Jobi  Tai/lor^  lias  been  this  daV  1820. 
diisolved  by  mutual  coiibciit,  and  ibat  the  accounts  of  tlie  ushnby 
said  partnership  will  be  adjusted  and  liquidated  by  Boehm,  at 
New  Broad  Strcei  aforesaid.'' 

"The  trading  was  afterwards  discontinued  ;  but  at  the  time 
ot  the  dissolution  the  partnership  was  indebted  to  different 
persons  upon  negotiable  securities  and  otberwise,  and  Boehm 
wa»  separately  indebted  to  different  persons,  but  was  sepa- 
mttely  msed  and  possessed  of,  and  eiuitled  to  divers  free- 
hvM,  copyholdj  and  leasehold  estates  rn  England.  By  in* 
deiit«rto  of  lease,  release,  and  assignment,  bearing  date 
ftBpetXMy  the  Idtii  and  15th  February  (executed  after  tlie 
4Ki|ohitioii  of  the  partnership),  and  made  between  Boekni 
of  \hit  one  part,  and  one  John  Thornton  and  Bemeg  of 
ibm  other  par^  it  was  recittc),  that  Boehm  being  ao  seised 
m  irfbreMody  y9m  desjrous  of  converting  all  his  said  free- 
hdW,  ieaiebok^  ai^  copyhpld  estates  into  moneys  and  as 
It  'iioidd  4ia  j0Diiveiiieiit  to  him  to  raise  mooejc  at:  an 
fsrix  period,  and  that  I'hornton  and  Berney  werewill- 
i^i^'to  aasiM  .him  in  that  object,  on  being  indemni6ed  from 
•n^loBsea  by  reason  of  aflbrding  such  assistance,  Bofhm  had 
inTrduMe  purposes  determined  and  agreed  to  convey,  assign^ 
and  surrender  the  said  hereditaments  respectively,  with  their, 
appurtenants,  to  Thornton  and  Berney,  their  heirs^  8ic.  upon 
the  trusts,  and  subject  to  the  powers  and  provisions  there- 
inafter expressed  and  declared  of  and  concenung  the  same* 
And  it  was  thereby  witnessed,  that,  for  the  purpose  of  carry* 
ing  such  desire  into  effect,  and  in  consideration  of  eleven 
i^MUings,  Boehm  did  grant,  bargain,  sell,  release,  confirm, 
transfer,  and  set  over,  unto  Thornton  and  Berney,  and  their 
heirs,  executors,  administrators,  and  assigns  respectively,  di- 
vers freehold  and  leasehold  estates,  with  the  appurtenants, 
b^ug  all  his  freehold  and  leasehold  estates  in  England;  and 
did  for  himself,  his  heirs,  executory,  and  administrators^  co» 
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1820.        venant  with  Thornton  and  Bemey,  their  executors,  admini- 
strators, and  assigns^  to  surrender  divers  copyhold  heredifa* 


Bern  BY 

V.  ments,  being  all  his  copyhold  hereditaments,  to  thte  use  of 

Thornton  and  Bemej/,  their  heirs  and  assigns,  "  upon  tm^) 
that  they  the  said  trustees,  or  the  survivors  or  survivor  of 
them,  or  the  heirs,  executors,  administrators,  and  assign^  of 
such  survivor,  should  fortliwith,  and  at  such  time  or  titnct 
as  they  or  he  in  their  or  his  discretion  might  think  fit,  abao- 
lutely  sell  and  dispose  of  the  same,  either  together  or  in  lots, 
and  either  by  public  auction  or  private  contract,  to  any  per* 
son  or  persons  who  should  be  willing  to  become  the  pur- 
chaser or  purchasers  thereof,  or  of  any  part  thereof  reMpec- 
tivelj,  and  for  the  best  price  or  prices  that  could  be  n>ttMm^ 
ably  had  or  gotten  for  the  same ;  and  in  the  mean  tiitttf,  atlA 
until  soch  sale,  should  raise,  by  way  of  mortgage  of  tSU  dt 
any  part  of  the  same,  for  vil  or  any  part  of  the  estlilesr  aik9 
interests  thereby  granted,  or  agreed  to  be  granted  or' au^ 
rendered  therein  respectively,  any  sum  or  sums  off  inoii^ 
which  the  trustee  or  trustees  for  the  tim<!l  bbing  might  1AI11& 
expedient  to  raise,  or  which  BoeAm  in  his  lif^-time,  or  aftef 
his  death,  his  executors  or  administrators  might  require  to  fiiaf 
raised,  by  means  of  one  or  Aiore  mortage  or  mor^^es";  aAif 
should,  for  the  purpose  of  effecting  such  sales,  mdrtga^; 
or  dispositions  as  aforesaid,  and  either  in  the  life-time  orafteir 
the  death  of  Boehm,  enter  into,  make,  and  execute  aH  sii6fr 
contracts,  agreements,  acts,  deeds,  conveyances,  ass^tAnenKs,* 
surrenders,  and  assurances,  in  the  law,  as  trustees  for  IRl^' 
time  being  should  think  proper  :**  And  it  was  agreed  aiid  dl^- 
clared,  by  and  between  the  parties  to  the  said  indenture  dF 
release  and  assignment,  ''  that  all  such  contracts,  agreements, 
acts,  deeds,  conveyances,  assignments,  surrenders,  mortgages; 
and  sales,  as  should  or  might  be  entered  into,  made,  and  exe^ 
cuted  by  the  said  trustees  for  the  time  being,  should'  or 
might  be  entered  into,  made,  and  executed,  either  with  or 
without  the  concurrence  of  Boehm,  his  heirs,  executors,  ad«>' 
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■UBistrators,  or  assign.^,  as  the  said  trustees  for  the  time  be  )820. 
ifig  should  thiak  proper ;  and  shoitldy  whether  Boeibi,  his  •'^'^ 
heirSt  executors,  adniuistrators,  or  assigns,  should  or  should  _  v. 
not  jom  therein,  or  assent  thereto,  be,  to  all  intents,  effects, 
coQstriKtioQs,  and  purposes  whatsoever,  valid  and  effectual^ 
and  bind  ^oeAm,  his  heirs,  executors,  administrators,  and  as* 
figHf^f  aad  all  persons  claiming  or  to  claim  by,  from,  through, 
uiukr,  or  in  trust  for  him,  them,  or  any  of  them :"  And  it  wm 
tliereby  agreed  and  declared,  "  tlial  the  receipts  of  the  trus* 
Irws  for  the  time  being,  for  any  money  to  arise  from  such  sales, 
■Wirtgages,  or  dispo^fitions  as  aforesaid,  or  otherwise  pagraUe 
ta.thfMii>  by  lirttae  of  the  said  indeutuse  of  release  and 
ajgnaacntji  should  efiectually  disdiaq^e  the  persons.  Co 
ibil  same  should  be  given,  from  being  answcfable  for  the 
nisapplicatioo  or  Don-appUcation  tfaeveof :"  And  it>vus  diefe- 
by. agreed  and  declared,  between  the  parties  to  the-saidin- 
^ytnic  of  r^eaae  ssid.assignmenty  **  that  the  trustees  for  the 
$imip  beiiig  should  stand  and  be  possessed  of  aad  intevesled 
in  uH  ^pd  singular  die  monies  to  arise  from  such  saler,  nori- 
igsi^  or  dispositions  as  aforesaid;  and  also  of  and  in  the 
J<8fiJ]|  HBts,  issues,  and  profits  of  the  said  manon,  nes- 
aiqiges,  lands,  and  premises  io  the  mean  time,  and  until  the 
aasne  should  be  respectivdy  soU,  upon  and  for  the  tiiistB 
ibewnafter  expressed ;  that  is  to  say,  upon  trusty  that  the 
aapd  trsntees  should,  with  ami  out  of  the  same,  in  the  first 
plncc^  Velain,  deduct,  and  reimburse  for  themselves  respec- 
ia«nly>  aU  such  costs  and  expences  as  they  should  or  might 
pay,  ffr  become  liable  to,  in  or  about  the  execution  and  per- 
foroMUice  of  Ae  several  trusts  thereby  created ;  and  as  to 
so  much  of  the  monies,  rents,  and  profits  as  should  remain, 
after  satisfying  the  several  purposes  aforesaid,  upon  trust, 
ia  tbe  first  place,  to  pay  all  the  costs  and  expences  attending 
the  preparii^,  engrossing,  and  executing  the  said  indentnres 
of  lease,  release,  and  assignment ;  and  in  the  next  place,  to 
pay  all  principal  money  and  interest  which  might  from  time 
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1829.        Boihm  and  Taylor^  at  the  time  of  the  execulion^  of  the 
^lifjKBr       ^^   indenture  of  release   and   assignment,    were  ui^Ue, 
^'  from    their  pecuniary  assets,    to  discharge  their  pecimiaiy 

engagements  entered  into  on  account  of  their  partnemb^K 
After  the  execution  of  the  said  indentures  of  lease  aiid 
release,  viz.  on  the  27th  day  of  April  last,  Thornton,  Bemijf, 
and  Boehn^  proceeded  to  sell  by  auction,  some  of  the  ^a^ 
freehold,  leasehold,  and  copyhold  estates  of  Boehm,  for  tlie 
purposes  and  the  execution  of  the  trusts  therein  spe^i^a^, 
and  the  above  named  defendant  purchased  part  of  (he  frfaf* 
bold  property  at  such  sale. 

By  a  deed-poll,  which  was  executed  by  Boeim  w^A  T^^f/f9f^ 
.dated  £8tb  jipril,  1819,  they  did,  and  each  of  them  (dic^  m- 
nipate,  constitute,  and  appoint  Fletcher,  4Uxwder,  9^ 
Porchtr,  jointly,  and  each  and  every  of  them  several^,  ^Ij^ 
and  each  of  their  true  and  lawful  attornies  an^  attorney  ^ 
them,  and  each  of  them,  in  their  and  each  of  their  oameaor 
name,  behalf  or  stead,  to  ask,  demand,  sue  for,  levy,  recovjiMrf 
and  receive,  of  and  from  all  persons  wbomsoeyier  apd  m4)€D9- 
soey^fj  all  debts,  sums  of  money,  goods,  ware^  Pdi^chlil* 
dizes,  chatVeb,  effects,  and  thSbgs,  which  W(9r6  C^  sboHl4  AnI 
due,  owing,  or  belonging  to  them,  upon  or  by  KiifM^  9^  WF 
HEiortgages,  agreements,  bonds,  bilb,  notes,  or  othf^  s^C|W» 
ties,  or  otherwise  howsoever,  upon  any  account;,  MfPi  ^fUffHh 
action,  dei^ling,  or  engagement  whatsoever,  atul  for  ancLfy* 
wards  the  recovery  and  receipt  of  the  said  debts,.  S^c^  P' ^ARJ 
part  thereof,  to  make  such  claims  or  demands^  and  SMft-Md 
prosecute  such  actions  or  suits  at  law  or  in  equity,  m  l|p|y 
their  said  attornies  should  think  fit ;  and  upon  receipt  of  a^f 
such  debts,  &c.  to  execute  such  acknowledgments,  f^Cfipta, 
and  discharges  for  the  same,  as  they  their  said  attomiea  MVT^jld 
think  proper;  and  also  to  indorse  any  bills,  notep, -.d^^ft^ 
or  orders,  for  money,  which  it  should  be  necessary  so  to 
indorse,  in  order  to  obtain  payment  thereof;  and  alpp  CnU 
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for,  examine,  and  settle  or  disallow  all  accounts  wherein  IM0. 
liiej  were  or  should  be  interested  or  concerned  wilh  any  per- 
son or  persons  whomsoever,  and  receive  the  balance  as  the  _  «. 
same  should  be  found  due ;  and  likewise  to  compound,  agree, 
and  settle  with  any  persons  whomsoever,  in  such  manner  as 
they  should  think  proper,  for  or  in  respect  of  any  debt  or 
turn  of  money,  or  other  thing  belonpng  to  or  payable  to 
Ibem  ;-**-or  in  respect  of  any  account,  transaction,  or  dealiog 
wiiatsoever,  to  contest,  prosecute,  and  defend,  either  at  law  or 
in  equity,  or  otherwise,  or  to  compound,  submit  to  arbitratioB, 
or  conclude  or  agree  any  questions  or  disputes  in  which  they 
were  or  might  be  implicated  respecting  any  transaction  whal- 
eoever,  in  such  manner  as  they  should  think  proper,  and  for  the 
iwrposes  aforesaid,  to  appear  for  them,  and  each  of  them, 
in  Courts  oi  Law  and  Equity ;  and  might  enter  into,  exe- 
cute, and  deliver  such  bonds  of  arbitratioq,  releases,  or  other 
deeds  whatsoever,  as  should  be  necessary  or  requisite,  and 
generally  to  act  for  them  and  each  of  them,  and  in  their  be» 
half,  and  in  such  manner  and  as  fully  and  e£fectually,  to  all 
iBtents  and  purposes,  as  they  themsdves  could  do  if  person- 
uUy  present ;  and  they  thereby  gave  full  power  to  their  said 
nttonutes  to  substitute  and  appoint  one  or  more  persons  to 
Oct  as  attornies  under  them,  to  substitute  and  appoint  an- 
other attorney  or  attornies  for  the  like  purposes,  as  uhm^ 
wards  they  should  think  proper;  and  they  (BeeAm  and  Tm^ 
hr)  thereby  ratified  and  confirmed  ell  and  whatsoever  their 
mid  attornies,  or  any  attorney  to  be  appointed  under  then, 
abouU  lawfuUy  do,  or  cause  to  be  done  under,  or  by  mtue 
of  tke  sud  power  of  attorney. 


Fldeher,  Alexander,  and  Parcher,  were  not,  nor  were  or 
was  any  or  either  of  diem,  creditors  or  creifitor  of  Boekm 
mlA  T^i^br,  or  either  of  them. 


x£ 


•  :^ 


M 
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•imo.       'By  indenture  of  three  parts,  dated  die  £6th  June^  l6l9f 
and  made  between  Thornton  of  the  finrt;  Boekni  of  the 


r.  cond;  and  Berney  of  the  third  part — After  reciting  that  jdo 


Pirriiov. 


act  had  been  done,  or  money  raised  by  Thornton  and  Berney 

in  the  execution  or  performance  of  all  or  any  of  the  trasts 

created  by  the  said  indenture  of  the  15th  February ^  and  that 

'Thornton  was  desirous  of  relinquishing  the  trusts  reposed 

'.•in  him  by  the  said  indenture,  and  of  being  discharged  from 

the  same;  and  that  Boehm  was  desirous  and  consenting  that 

.  all  the  estate  and  interest  of  Thornton,  under  the  said  nid(Ki- 

•lure  of  reiease,  should  be  released  or  conveyed  to  Behay 

alone,  npbn  the  same  trusts  as  the  same  were  then  vested  in 

'jTAom/o/i,  jointly  with  Berney : — Thornton  made  a  release  and 

.assignment,  by  which  all  his  estate  and  interest  was  vastod 

-in  Bemeyy  as  sole  trustee,  upon  the  trusts,  and  subject  to  die 

powers  and  provisoes  declared  thereof  by  the  said  iadentwe 

•of  release  and  •  assignment,  in  like  manner  as  if  he  had  bcMi 

-thereby  appointed  the  sole  trustee. 

'  An  abstract  was  furnished  by  the  vendors  to  the  pnrcliasers 
of  part  of  the  freehold  property,  of  a  draft  of  a  deed  tiien 
in  progressi  in  the  expectation  that  that  deed  would  be  oni^ 
cuted,  with  a  comnmnication  at  the  time,  that  it  had  not  Imbob 
executed,  and  which  deed  never  was  engrossedy  finally  siat- 
tled,  or  approved  by  any  of  the  intended  parties  thereto^-btit 
HIS  afterwards  abandoned,  and  was  not  executed,  of  wbidi 
the  purchasers  solicitors  were  informed  by  the  vendors  JM»li- 
citors  t>yl<etter  of  the  9th  of  Jt</y  last,  and  which  draft  "of 
a  deed  purported  to  be  intended  to  be  made  between  TAom^ 
ton  and  the  complainant  of  the  first;  Boehm  of  the  second; 
and  the  several- persaos  .whose  names  were  mentioned  in  the 
fiflst  and  second  colframs  of  the  schedule,  thereto  of  the  third; 
Fietcher,  Alexander ,  and  Poreher,  of  the  t  foarth ;  ^aad  Md^ 
ward  Parry  and  Fletcher  of  the  fifth  part — ^whereby^  ''After 
recking)  ameqgst other  thingt^^die  said  indentures  ef  lease  and 
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releiBe^  arid  asslgnfinent  of  the  13th  and  Idth  of  Fekhuiry 
knt;  and  that  Boekm  and  Taylor  lately  had  occasion  for  the 
aom  of  <£l.SO^O0O,  and  that  the  several  persons/ whose  names  v. 

were  mentioned  in  the  first  column  of  the  scbedole  to  the 
said  indenture  of  release  and  assignment^  at  the  request  of 
Boehm  and  Taylor,  or  one  of  them,  drew  the  several  bilk 
of  exchange,  described  in  the  said  schedule,    in  favour  bf 
Boihm  and  Taylor,  upon  the  several  persons  whose  names 
w^lre  mentioned  in  the  second  column  of  the  said  schedulef 
whoj  at  the  like  request,  and  as  surety  for  Boehm  and  Tay-- 
/(Or  jointly,  and  also  of  Boehm  separately,  had- accepted  the 
same  bills  of  exchange,  and  that  the  said  bills  of  exchange 
vl^^re  respectively  drawn  and  accepted  by  the  several  persoas 
IttStidaoed  in  the  first  and  second  columns  of  the  schedule 
tttereto,  upon  the  faith  and  agreement  of  Boehm,  that  the 
aaMfte  persons  should  be  respectively  indemnified  by  meanS'  of 
the  titata  thereinafter  contained,   for  their  benefit,  from  tka: 
payment  of  the  same  bills  of   exchange,    and  all  costs, 
charges,  and  expences,  which  they  might  sustain  or  be  put 
to  mi  account  thereof :«- And  further  reciting,  that  Boehm 
and  jRayA^r  had  discounted  the  said  bills  of  exchange,  amount- 
ing'' tt%^tlier  'to '  the  sum  of  jE\9O,000,  with  the  Governor 
MAXjOthfumy  o(  the  Bank  of  England'^  and  when  the  same 
Ulfei'^lfiMiRd'ftiH  doe,  the  loan  was  intended,  (if  the  Bank  of 
Bflghrtdillii^ld  tonsent  thereto),  to  be-  renewed  by  successive 
^^iHdis'of  two  months,  until  Boehm  and  Taylor  should  be 
elktbllM'ftf  provide  'for  and  discharge  the  billa  of  exchange 
OtttifiiVdiilg^,  for  the  time  being  : — And  further  reciting,  that 
Fl^^rf^Alexanier,  and  Porcher,  had   agreed  to  advance 
to  or  for  Boehm  and  Taylor,  at  the  request  of  Boehm,  the 
sum  of  i;^40>000^;  and  that  it  was  probable  that  other  suma 
of*1tidaey  migbt.be  advaaced  by  them  4,o  Boehm,  or  to  B9ekm* 
atfidf^lAiy/orv  ai  the  kistanoe  .of  Boehm;  and  that  the  8aid> 
mrtitif  £40,000  had  been  advanced/  or  was  about  to  te  ad*  . 
nntri'io  Boehm  and  2Vry/o/y  on  ^  agieement  of-iBoaAm, 
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IftM,        thai  that  stim  and  the  int^rett  thereof,  and  dso  all  odier  Miaia 
>vhich  might  be  adiraoced  hy  Fkicker,  Alexander ^  and  Por^n^f 
7.  toBoehm,  his  eiecuton  or  adaiinistralors,  ortoBoeAm  aiMl 

Taylor,  at  the  instance  of  Boekm,  his  executors  or  admima- 
trators,  together  with  interest  on  such  last-mentioned  suma^ 
shoidd  be  secured  bj  means  of  the  trusts  thereinafter  declered, 
for  the  benefit  of  Fleicherf  Alexander,  and  Parcher : — ^And 
further  reciting  eino,  that  Boehm  was  desirotts  that  the  Ae^ 
bold,  copyhold,  and  leasehold  manors,  messuages,  laode^ 
tithes,  and  hereditaments,  comprised  in  the  said  indenture 
of  release  and  asngnment  of  the  15th  of  February  kat, 
should  be  vested  in  Parry  and  Fletcher,  upon  trust,  for  in- 
demnifying the  several  persons  whose  names  were  meniioiied 
in  the  first  and  second  columns  of  the  said  schedule  from  tlM 
payment  of  the  said  bills  of  exchange,  and  every  of  them, 
dr  the  renewed  bills  to  be  given  in  lieu  thereof;  and  idso  for 
securing  to  Fletcher,  Alexander,  and  Porcher,  the  said 
of  JE40,000  and  other  stuns,  which  might  from  time  to  ti 
be  advanced  by  them  to  Boehm,  or  to  Boehm  and  Taylot, 
at  the  instance  of  Boehm^ — It  was  witnessed,  that  for  carry- 
ing the  desire  of  Boehm  into  effect,  so  far  as  related  to  the 
said  freehold  hereditaments  and  premises,  and  in  perform** 
ance  of  the  said  agreement  on  the  part  of  Boehm  ^^^Thorntoaf 
tad  Bemey,  at  the  instance  and  request,  and  by  the  dirsctba 
and  appointment  of  Boehm,  bargained,  sold,  and  released; 
and  Boehm  granted,  bargained,  soM,  released,  ratified,  and 
confirmed,  unto  Parry  and  Fteicher,  their  heirs  and  assign*  for 
ever,  all  the  freehold  manors,  messuages,  lands,  and  heredH 
tamcats,  which  were  comprised  in,  and  conveyed  by  the  said 
indentures  of  lease  and  release,  and  assignment  of  the'  13tb 
and  15th  of  February  then  last  past  ;-^To  hold  the  same  fo 
the  use  of  Pony  and  Fletcher,  their  heirs  and  assigns  for 
ctrer,  upon  tlie  trusts  thereinafter  declared  concerning  die 
same ;  and  in  the  aaid  indenture  was  contained  a  covenant  io 
surrender  eerCatn  copyhoM  hereditaments,  and  an  aslJignmeot^f 
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€crtai»  lendiold  premiset,  and  also  a  declaration  and  agraa*        IMNI* 
flMDt  thai  Parr^  and  Flicker  should  stand  seised  of  the  s«fid 
lireehold,  copyhold,  and  leasehold  messuages,  lands,  and  he- 
aaditaments,  upon  trust,  of  their  own  proper  authority,  and 
.withottt  anj  further  consent  or  concurrence,  by  or  on  the  part 
of  BoAm^  his  heirs,  executors,  administrators,  or  assigns^  to 
•ell  and  dispose  of  the  said  freehold,  copyhold,  and  leasehold 
SMHiors,  messuages,  lands,  and  hereditaments  : — And  upQS 
fiirther  trust,  in  the  mean  time,  and  until  such  sale,  to  raisa^ 
by  mortgage  of  all  or  any  part  of  the  said  freehold,  copy* 
liold,  and  leasehold  messuages,  lands,  or  hereditaments  ro* 
spectively,  any  sum  or  suifis  of  money  which  Parry  and 
Fktcher^  or  the  survivor  of  them,  his  executors  or  adminia? 
Iftttorsahould  think  expedient  to  be  raised,  or  which  Boehm 
ahoirid  require  to  be  raised  for  the  purposes  of  that  inden* 
ture : — ^And  it  was  thereby  declared,  that  Parry  and  Fletcher 
fhould  stand  and  be  possessed  of  and  interested  in  the  mou^ 
lifhich  should  arise  from  such  sales  or  mortgages,  and  from 
the  yearly  rents  and  profits  of  any  of  the  said  manors,  mes- 
suages, lands,  and  hereditaments,  which  should  be  received 
Ifg  him  or  them  in  the  mean  time,  until  the  same  should  be 
fO  sold.  Upon  trust,  in  the  first  place,  to  reimburse  th^m- 
IK»|ves  all  costs  and  expences  which  might  be  incurred  in  the 
'M^cution  of  the  trusts  thereby  created,  and,  in  the  next  place, 
lo^indeomify  and  save  harmless  the  several  drawers  and  ac- 
<^ptors  respectively  of  the  said  bills  of  exchange,  and  their 
fospeetive  heirs,  executors,  administrators,  or  assigns,  against 
aAl  loss,  'Costs,  charges,  and  expences,  which  they  might  sua* 
tnki,  expend,  or  be  put  unto,  on  account  of  the  same;  and 
also  pay  or  cause  to  be  paid  to  FleUkerf  jllegander,  and 
Pareher,  th6  sum  of  jf  40,000,  and  interest  for  that  sum ; 
and  also  all  other  sums  of  money  which  Fletcher,  j^lexoMr 
der,  and  Porcher,  should  from  time  to  time  advance^  ,t9 
JPeaJjUif  his.exec^ors  or  adminiftrators,  or  lo  JHoehm^gfi^ 
TmfiQrp  9t  4ie  iostaiKC  of  Boehm,  bis  eaeciitiMiNr  adsMois* 
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i^iao; 


ff. 


tualorap  wttb  interest  on  all  audi  «mns  as  tlierein  mentioned^ 
and  to  put  the  several  persoos  named  in  the  said  schedule^ 
apd  also  Fletcher,  Alexander^  and  Porcheff  on  a  like  or  equal 
fooling,  by  paying  to  the  several  .  persons  named  in  iHam 
said  schedule,  or  to  their  heirs,  executors^  administrator, 
or  assigns,  the  amount  of  the  damages  sustained  by  them 
respectively,  and  to  Fletcher,  Alexander,  and  Porcher,  tba 
said  sum  of  «£40,000,  together  with  interest  for  the  same, 
Wtbout  regard  to  any  further  sum  and  sums  of  money  to  b^ 
advanced  by  them  to  Boehm,  bis  executors  or  administrators, 
or  to  Boehm  and  Taylor,  at  the  instance  of  Boehm,  his  exe* 
cutors  or  administrators,  rateably,  and  without  any  privity  or 
preference  whatsoever  of  any  one  or  more  of  them,  the  se* 
vend  persons  named  in  the  said  schedule,  or  of  Fleichetf 
Alexander,  and  Porcher,  or  their  respective  heirs,  execntori) 
administrators,  and  assigns,  over  any  otiier  or  others  of  them, 
Qri^s  or  their  heirs,  executors,  administrators,  or  assigns  $ 
and  for  this  purpose  of  equality,  the  damages  sustained  by  the 
persons  who  had  given  and  should  give  the  said  bills  of  ex* 
change,  and  the  said  «£40,000,  advanced  or  to  be  advanced 
hy  Fletcher,  Alexatider,  and  Porcher,  as  aforesaid,  for  such' 
and  so  many  parts  of  the  said  damages  and  advance  as  should 
remain  unpaid,  should  form  one  total,  and  the  said  produce 
should  be  divided  between  the  persons  respectively  entitled 
to  » the  same  damages  and  money,  rateably  by  a  pound  rate, 
until  they  should  have  received  the  full  amount  of  the  same 
damages,  and  money  respectively,  and  all  interest  payable  in 
respect  thereof;  and  upon  further  trust,  after  receivir^  from 
Boelim,  his  executors  or  administrators,  or  from  Boehm  and 
Taylor,  or  raising,  by  the  ways  and  means  aforesaid,  and 
paying  and  retaining  the  said  sum  and  sums  of  money,  costs, 
chajsges,  disbursements,  and  expences,  to  render  and  pay  all 
the  surplus  or  residue,  if  any,  which  should  ^  remain  of  the 
moOey  arising  from  the  said  sale  or  sales,  or  from  any  of  the 
ways  or  nieans  aforesaic^  unto  BofAfPi,  his  executors',  admi? 
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oistrators,  and  assigns,  to  he  considered  at  all  events  as  pef^ 
soiial  estate,  discharged  from  all  claim  on  the  part  of  die 
lieir  at  law  of  Boehm ;  and  tlie  said  several  manors,  messua- 
ges, lands,  and  hereditaments,  should  thenceforth  be  con- 
aidered  as  money,  and  as  converted  into  personal  estal«. 
The  sums  of  i*  130,000  and  ^"40,000  mentioned  in  the 
said  draft  were  not,  nor  was  either  of  them,  or  any  other  sum 
advanced  or  raised,  nor  were  the  bills  of  exchange  mentioned 
therein,  nor  any  of  them  drawn,  nor  any  other  act  contem- 
plated in  the  said  intended  instrument  performed. 


Baanflv 

9. 


The  question  for  the  opinion  of  the  Court  was,  ^'  Wbe- 
liier  the  execution  of  the  said  indenture  of  release  and  aa-> 
aignmenC,  bearing  date  the  ]5tb  day  of  February^  1819, 
and  of  the  said  power  of  attorney,  dated  the  28th  day  of 
April  J  lb  19;  and  the  circumstances  aforesaid,  or  any  of 
them,  .were,  under  the  circumstances,  an  act  of  bankruptcy 
by  the  said  Edmund  Boehm  f* 


Tiic  ease  came  on  for  argument  in  the  course  of  the  last 
Term,  when  Mr.  Seijt.  I^ns  for  the  plaintiff  submitted,  that 
on  consideration  of  die  various  decisions  in  cases  applicable 
to  this  question,  they  have  established  the  principle,  that  if 
a  trader  conveys  all  his  estate  by  deed,  or  thereby  loses  all 
coniroul  over  his  property  and  effects,  it  amounts  to  an  act 
of  bankruptcy,  although  it  be  done  without  a  fraodulent  in- 
tention. So,  a  conveyance  of  part  of  a  trader's  eifecta  by 
deed,  will  occasion  the  deed  to  be  fraudulent,  and  constitute 
an  act  of  bankruptcy,  though  there  be  no  intention  of  fraud, 
as  if  it  be  done  in  contemplation  of  giving  a  preference  to 
one  or  more  of  his  creditors  to  the  exclusion  of  others ;  for 
although  a  conveyance  of  the  greater  part  of  his  property  may 
be 'considered  fair  and  honest,  yet  a  colourable  exception 
will  render  the  deed  inoperative  and  illegal.  But  a  transfer 
of  part  of  a  trader's  estate,  ibr  the  purpose  of  raising  money 
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1M6.       hf  way  uf  floorlgag^  or  for  cnrjing  oil  trtide^  b  iot  tucel 
J||*y^>       ^  hankniptey*    Here,  there  was  cleatly  do  tranrfiBr  of  all 
«.  JSoeAm's  effiectsi  but  merely  of  his  freehold,  leasehold,  and  €•*- 

pgrboid  estates ;  and  the  iiioCi?e  of  the  eooTeyance  waa  to  pvo> 
teety  and  not  to  deftaud  or  delay  his  creditors,  atidt&  iModwce 
4be  means  of  discfaargbg  the  engq;emeDts  of  tbe  partoefslBp 
of  himself  and  Taylor.  At  the  tknetrf  the  execittioti  ef  die 
deed,  he  was  in  the  possession  of  personal  property^  and  his 
^alock  in  trade.  Besides,  the  assignment  of  hii^  ^^t^^was 
made  for  the  pwpese  of  raising  money  to  eatty  on  hi^fhMto 
more  effectually.  If  a  trader  were  deemed  to  commit  an  act  of 
tMmkniptcy,  by  raising  money  by  way  of  mortgage,  ilf^otfld 
keaterygreat  hardship;  as  such  trader  would  then'tfe  fle» 
|nii^  of  any  means  he  might  have  to  cairy  on  hitftrrfdlt) 
tbf  he  could  not  raise  any  supplies  to  carry  on  audi  thiii^hf 
Ike  sale  or  disposition  of  his  personal  effects.  Here,  dierdttf^ 
there  was  no  personal  or  individnal  fraud  intended,  neither  dcM 
the  transfer  amount  to  a  fraud  in  law,  as  there  was  a  fetj 
laige  surplus  remaining  after  the  freehold  and  leasehoM  *t^f6^ 
petty  w«A  conveyed.  As  the  deed  of  release,  by  ^idb 
Dbfiifon^s  estate  was  vested  in  Bemey^  was  ndt  ^xei^ted/'ft 
hM  no  operation  whatever.  So,  the  power  of  attorney  stMfe 
^|tthe  alone,  as  the  parties  were  not  to  supersede  m  dMWI 
JSdeAifi's  rights,  or  controul  his  power  to  tmde.  Beside^,  the 
#hote  was  merely  in  contemplation ;  Und  consequently  tto  fimk- 
VMeift  intention  whatever  is  shewn  in  this  case.  NdtHer  c&M 
My  injury  accrue  to  Bothnfn  creditors,  as  the  money  td^  )^ 
iraiiced  by  th<i  deed  waa  for  thehr  beneOt.  But  fterther,'Hfia 
'niraa  fxot  a  transfer  of  the  whole  of  his  property,  or  even  a  psirt 
'6f  it,  in  order  to  give  a  fraudulent  preference.  A  cas6f  that  lilMra 
the  nearest  resemblance  to  the  present,  is  that  of  Law  ▼• 

Skkmu  (o).    But  therci  there  was  an  ass^ment  of  all  Ibn 

t*j  ■  "'     ^ . 

■Oll^  I     !!■  I    — — —  I    I  ■     I     I        I       I  >  ■— M—     ■  — — ■     I  <ifc>l* 
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tmd«rVi  stook  in  trade,  together  with  two  leasehold  hooaei,       lOMt 
to  ft  ereditor  by  ^mj  of  mor^pige,  and  it  waa  eodsideilad 


Attudrienty  and  an  act  of  bankruptcy,  a«  being^  an  amgh-  •• 

iMmt  of  all  bia  stook  in  trade,  witfaoat  winch  be  codd  not 
carry  on  bis  biisinesa..  Here,  bowerer,  Boikm  leluned  pot« 
aeaiion  of  aH  his  personal  effects,  and  only  parted  widi  Hi 
frsehoid,  leasehold,  and  oipyfaold  estates. 

Mr*  Seot.  Boumquei  for  the  defendant,  conlaadsdi  tbpjt 
ihedeed  of  release  and  assignment  of  the  15th  of  FArumf^ 
\B\9f  was  in  itself  an  act  of  bankruptcy;  and  if  not,  thajt 
the  subsequent  deed  and  power  of  attorney  to  F/r^dier  and 
Co.  amounted  to  such  an  act  The  authorities  on  this  sub* 
jecl  are  dividod  into  two  classes,  first,  where  all  tbepso-* 
party  of  a  trader  is  conveyed,  -  whereby  an  act  of  bank- 
mptcy  is  committed  independently  of  fraud,  or  contemphrtad 
insolreocy ;  and,  secondly,  where  part  of  such  property  is 
conveyed  in  contemplatioo  of  fraud,  or  committing  an  act  of 
bankruptcy.  It  is  true,  that  in  this  case,  a  considerable  sur* 
plus  remained  in  the  hands  of  Bothmf  and  that  the  dead  of 
Ibo  l$lh  of  February  did  not  convey  the  whole  of  bis  pr^ 
por^.  Stilli  however,  sock  conveyance  falls  within  the  pni»- 
ciplo  laid  down  in  all  the  decided  cases,  and  is  also  wiihin 
the  aacond  section  of  the  1st  Jae.  \.  c.  15(0).  It  is  alao 
Ipw^  that  property  to  the  amount  of  £9UfiOO  was  not  fO;- 
wmd  hj  Ibis  deed ;  but  Bodun  and  Taj/hr,  having  diasok|{d 
pnrtnarship,  stopped  payment,  and  their  effects  were  insuffi- 
dont  tp  satisfy  their  debts :  besides,  Bothm  stopped  payment 
cw.bis  separate  account  also,  and  his  effects  were  Itkewife 
inanffioaot  to  disdiarge  his  debts;  but  the  deed  covers  all 

mmmm.mt^^m  t       ii,i       I        I  -      --  -  J        ,  1  -fi  I       Tffh- 

ft)'By  wUebH  \t  enacted  (aiiKm^  otHer  things),  that  all  aodevary 
penoB  iMiiig  the  trade  of  merchaadiie,  who  shall  make  or  canse  to  be 
nade  any  fimudolent  grant  or  conveyance,  of  h««,  her,  or  tbeir.laadt, 
tteoementi,  goods,  and  chattels,  to  the  intent,  or  whereby,  hb,  her,  or  their 
cfcdltors  shetl  or  may  be  defeated  ordelayfd  the  recoirery  of  their  tme 
debu,  shall  be  accounted  and  adjudged  a  bankrupt  to  all  intents  and 
pari^Mcs. 


A 
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19JS9f        bjs  Jp^ehfiMf .  copyhold,  aod  leasehold  propertj^  ^biek  wM 

^T^        cofiV4^y&i  tf>  trustees,  and  not  to  creditors',-  to  satisfy  th«  dcto 

'v.  du^i^eilh^i:  from  him  individually,  or  in  partneisbip  wkbiSRiy- 

lor.  Neither  was  it  conveyed  for  the  purpose  of -saleq*  BOf^M 

money  to  be  ultimately  received  by  Boehm ;  nor  in  tmatyUHbu 

subject  to  bi»  control  ^   but  transferred  by  a  deed,  aalkomi^. 

trustees  to  diqaoseof  his  property  to  persons  who  might  advflUifMii 

money  for  that  purpose.    Neitlicr  was  it  stated  what  th^>iilti^ 

mate  result. was  to  be,  or  whether  the  property  waa  stiffliieiiC 

to  answer  the  purposes  of  the  deed,  or  the  amount  requimitQ 

be  raised  thereby.    The  terms  of  the  deed  take  the  wholeibF 

the  management  and  control  from  Bothm^  over  all  the  ptm 

perty  wliicli  passed  by  it.     If  this  deed  were  valid,  thd  ceii 

mission  could  not  touch  Boehm* s  property  which  bad*  htkm. 

coiiveycd  by  it  to  the  trustees ; — but  only  his  stodr  iu'tr^yto^aMi 

other,. persooal  effects.     It  has  been  contended  f or  tkt  {daibiJ 

tiffj^  that  unless  this  deed  had  conveyed  all  the  prdperty,  k 

cannot  lall  within  the  cases  that  have  been  decided  wl*Uiie 

subfccl,  miless  there  be  an  intention  to  defimud'  or  gtvia^ 

prefesence  to  some  creditors,  whereby  the  others  migfati  rl|l^ 

oeiiw  an  injury  ;  but  that  is  not  the  principle  4m  MikhAMM^ 

ca«eSi  have  been  decided ;  for  the  words  of  the*  statute  H^ 

J«merdo  not  say  tliat  a  person  is  tO'Convey  away  aUiiis^rtitf 

pevty,:but.  that  be  who  shall  make*  any  frandulent'vg^nit/ 

wlieraby  his  creditors  may  be  defeated  ex  deloyed^HBinll  bd' 

adjudged  a  bankrupt;  and  it  has  been  invariably 4keU^  thadr 

wl||cre;ia  trader  conveys  all  his  property,  it  falls>withiee4bui' 

spirit  of  the  ^statute,  although  it  be  not  franduteml,^  asblktef 

prpperly  is  thereby  taken  out  of  the  control  ot  the'ilHi^k*^' 

r9pl*     So  here,  tbe  assignees  could  have  no  coiitrol;f»«ettii#- 

management  of  the  principal  part  of  Boekm's  pro^elty,  itr 

this^ed  be  considered  as  operative  and  binding,  "{iilfviJii9»*' 

tmes  Michard$on.'^{  Boehm    had    comniiMd  V  ail«^  )actrrof 

bankruptcy  before  tlie  trustees  had  done  any  thing  under  this 

deed,  would  not  the  whole  of  the  property  have  passedto 

the  commissioners fj    In  general  cases  it  would;  but  her^ 
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tficdatd  18  M>  coDttructedy  that  any  peilion  wlio  mj  ^d^nife       iSS6. 
-iDociejF  under  it,  wift  have  a  prior  daim  to  the  ^ommHMidnM;        V<^ 
'  Md  in  every  case  yet  decided^  it  has  been  held,  that  if  tli^  '„. 

b#  any  thing  like  a  voluatary  preference  in  a  deed,  it  is  void.  t}kritow. 
\Aii«*iateraiediate  case  has  never  yet  been  determined/ Ntt 
wbev^  property  has  been  sold  bo9i&  fide^  in  satisfaction* 'Hf 
debts 'due  from  ttie  bankrupt;  it  has  been  held  to  be  pro- 
tected by  the  statute.  The  leading  principle  is,  that  \rhere 
in  «ffect^  a.  deed  is  intended  to  delay  general  creditors  in^r8- 
ceifnig  payment  of  their  debts,  it  is  an  act  of  bankruptcy. 
This  deed  wtmld  clearly  amount  to  such  delay.  If  the  {5niy- 
perty  hid  been  conveyed  to  a  person  who  had  actnlanyalrf- 
vmKtdtbe  money,  there  would  be  no  doubt.  But  it  is  conf  6';f- 
tA  to  trnstees,  and  wholly  taken  out  of  the  control  of  BwihHi 
fcimsrlf,  as  w«ll  as  the  commissioners,  although  no  sale'btTs 
taken  plaoe.  In  Harmon  v.  F%shar(a\  Lord  MansfiM 
aaidi  ^  that  a  trader  cannot  assign  his  effects  to  all  hk  otiver 
cvtflors  in  exchsion  of  one  whom  he  thinks  dishonest  ^ 
Mf^slj  nor  even  to  be  equally  divided  amongst  all  bis  er^ 
ditorsv  because  he  cannot  take  his  estate  out  of  that  iM^ 
iwgemctat  which  the  law  puts  it  into ;  and  that  if  any  a(!tOf 
this  sort  'm  dorte  by  deed,  it  is  not  only'void,  but  in  itself 'IMi 
aef'of  bliiikruptcy  from  the  date  of  the  deed."  If,  therefoi%; 
a  trader  uonveys  a  large  portion  of  his  property  by  deed,  'MA 
the  reMiittder  continues  untouched,  this  principle  applieir, 
air  It  Midb  to  delay  his  creditors,  because  he  cannot  ttfk^ 
faii^alitts  out  of  that  management  which  the  law  directs.  ~  If 
a  trader  convey  a  single  acre  of  land  in  contemplation  of '« 
pmfimncO'  to  a  creditor,  it  constitutes  an  act  of  bankruptcy. 
AitiMveyance  of  all,  therefore,  is  wholly  unnecessary ;  a^lf 
part  of  the  property  be  taken  out  of  its  proper  course,  it 
tends  to  defeat  the  claims  of  other  creditors.  In  Rmt  tv 
090per(fi%  Lord  Mmisfield  referred  to  the  case  of  Llni6h 
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1830.        ^*  Bartl^ia),  where  it  was  decided,  ^al  a  conveyuiee  1^ 
>^>r^        deed,  of  a  third  part  of  the  bankmpt's  effiocts  only,  and  a  fair 
«.  transaction  with  the  party,  was  fraudulent  and  void  as  agiUBSt 

DATitoK.  ^^  p^g^  ^f  ^^  creditors,  and  in  itself  an  act  of  bankniptef . 
And  bis  Lordship,  in  laying  down  the  general  principle  m 
Ru$i  Y.  Cooper  (fi)  said,  that  ^  a  fraudulent  contrivance  with 
a  view  to  defeat  the  bankrupt  laws  was  void,  and  annrtltod 
the  act  of  bankruptcy ;  that  every  case  that  bad  detenmaed 
a  conveyance  by  a  trader  of  his  whole  effects,  to  pay  a  cre- 
ditor, to  be  an  act  of  bankruptcy,  proceeded  on  this  foQiida- 
tion — ^that  it  was  fraudulent  qpiinst  the  bankrupt  laws,  aad 
Aerefore  void ;  and  that  every  case  which  said  it  was  aa  aet^f 
bankruptcy,  if  one  creditor  only  is  excepted  out  of  each 
canveyance,  went  upon  the  same  principle — that  it  was  long 
ago  determined  that  a  conveyance  of  all  a  man's  efiects  was 
alearly  a  fraudulent  conveyance ;  and  that  leaving  out  soiM- 
Ibing,  or  a  part  by  way  of  colour,  would  not  oMnd  it."  J4 
therefore,  a  trader  convey  the  principal  mass  of  his  ftopui^ 
by  deed,  it  is  fraudulent,  and  the  rights  of  Jus  creditors -are 
4iereby  defeated.  It  is  true,  that  in  Lintau  v.  BariUi  tbe 
4^!ottrt  held  tbe  deed  to  be  void,  coasideiing  that  the  ,trader 
bad  an  act  of  bankruptcy  in  contemplation,  and  that  it  was 
partial  and  ufiyust  to  the  other  creditors ;  but  hoid  Jftmih 
field  does  not  consider  that  to  be  a  principal  ingredkai  in 
Jaying  down  tbe  general  principle  in  JRm§i  v«  Coqper.  la 
Morgan  v.  Horseman  (c)  Sir  Jama  MatufiM  stof^d  -  Iha 
filaintiff's  jcouaael,  observing,  that  ^  it  was  MnoeoBSsaiy-lo 
«ite  cases  tQ  shew  thai  every  deed  of  assignment  of  past  ^ 
a  man  s  proper^,  whereby  bis  creditors  might  be  defeaHd^or 
4dayed,  was  an  act  of  bankruptcy ;  and  ibat  akhcs^gb^  ia 
WiUon  V.  Day{d)  the  Court  countenanced  the  idea  that  -^th 
thing  but  an  assignment  of  the  whole,  would  be  deemed  an  ad 
i»f  vbankmiptqr,  tfaat  was  not  now  deemed  a  necessary  ingre^ 
dient.'-    There  too  that  learned  Judge  relied  on  the  |»iBci|4e 

^j:«)*»'^.*7 (ft)Coirp.  e^t (s)^  Taunt.  245* —t— 
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Ibat  igHKiitors  w^re  ^olajed^  and  tbeir  rigfau  defeated*  bewue       IQSMV 
the  bankrupt's  property  could  not  receive  an  equal  difltribiitiqQ      Btsinirv 
under  the  commi^ion.  It  has  been  said,  however,  that  thiB  d^  ^* ' 

iiraii  effected  for  the  purpose  of  enabling  Bothm  the  bettei:|^        ' 

carry  on  bis  trade;  but  that  docs  not  appear  on  the  face  of 
it^  neither  was  tbere  an;  proof  of  his  intention  to  do  so  i^fitfr 
it  yras  executecL  As  to  the  power  of  attorney  to  FlHchpr 
w^  Cqp,  it  does  not  mention  whether  all  B^dhinC^  property 
was.si^lpieot  lo  satisfy  bi«  creditors^  and  an  absolute  power  of 
cpn^ol  wfii  ipfen  to  tbe  former  over  the  whole  of  bis  propenf^y 
which,  hpid  befp)  conveyed  by  the  former  deed,  and  the  siiifis 
that  might  be.  raised  in  consequence  of  the  sales  of  bis  friie^ 
hold  ^nd  leasehold  property.  This  latter  instrument. tbeifi- 
f^iftf  9ia]^  an  entirely  different  arrangement  in  point  of  hui^ 
4Cl0tbe  whole  of  his  property;  for  although  it  did  no4  iin 
ftP^imi  amount  to  a  conveyance,  still  Boekm  was  bound  sbf 
it,  and  h^jmd  no  control  over  any  part  of  his  propertyj^  fur 
Xkteii^r  and  G^  were  Uiereby  empowered  to  execute  a  deedt 
4Msd  iQonv^  the  property  in  his  name.  If,  therefore,  tba  fiast 
dfed;fMNllot  tend  to  delay  the  creditors,  still,  coupling  it  vsilh 
ihauponKT  mf  lUCoQiey,  and  the  whole  of  the  arrangements 
fcatmeettilhe<parties,  the  ol^eet  was  to  take  all  Boefan's  pi»- 
|Mir^0Mt.pf4ils  Irgal  course*  If  all  the  property  bad  beep 
#QmiBre4i*<^'  ^  V^  ^'^^^  ^^  ^  would  have  amounled  tp 
#1  aiBl)^<. bankmptc/;  andevcn  if  it  be  colourable,  the 
fVoniBlp  it  sfipUcable,  Although  the  last  deed  was  not 
jSUfodf f.lhe«oli)ect  ^f  aU  the  proceedings  shew  that  tbe 
feea^eso  toi  havc^tbo  control  of  all  Boehm'M  propar^  instead 
m(\  thff  I rrtfumiwinnf rs i  and  no  case  has  been  cited  wbere« 
noiipgraMr  of  property,  with  the  exoeption  of  part  only^ 
Ims  jMit  been  held  to  acaonnt  to  an  act  of  bankruptcy^ 

.  J^Ti  Sa^L  Xena  in  Teply«r««This  questimi  doca  not  inHolca 
^ysdtianait  diatrftutio^  of  Bodbn's  property.  There  ia»ilo 
cue-  analogous  to  the  present,  nor  has  it  ever  been  decided^ 
«ilie4ier  a  deed  of  the  description  of  the  conveyance  K""^ 
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l.^th  of  Fehrua)'ij  amounts  to  an  act  of  bankruptcy.  The  ge- 
neral principles  relied  on  for  the  defendant  must  be  cwh 
fined  to  the  puriicular  circumstances  of  each  particular  cite. 
Where  a  fraudulent  preference  is  intended  to  be  given  by  a 
trader  to  some  of  his  creditors,  it  is  clear  that  a  part  of  his 
estate  cannot  be  taken  out  of  his  control  for  the  purpose 
of  such  preference ;  here,  however,  no  preference  w  hatevcr 
was  intended,  but  merely  to  remove  the  embarrassments  under 
whicli  Hoehm  laboured.  If  the  principles  contended  for  be 
allowed  to  their  fullest  extent,  a  trader  can  in  no  instance 
part  with  even  a  scintilla  of  his  property,  nor  raise  money 
by  way  of  mortgage,  for  the  purpose  of  carrying  on  his 
trade ;  but  here,  the  deed  did  not  put  the  property  out  of  tlie 
control  of  Bothm  before  any  advance  was  made,  or  sale 
effected ;  for  the  trustees  could  not  hold  against  his  assignees', 
unless  money  had  actually  been  advanced,  or  there  had  been 
an  express  agreement  so  to  do,  in  which  case  his  assignee! 
might  be  considered  as  new  trustees.  The  trustees  were  ap- 
pointed jointly  with  the  consent  of  Boehm  by  deed.  It  was  not 
in  their  discretion  what  sum  of  money  should  be  raised,  but  the 
application  of  the  monies  alone  when  advanced  was  to  be 
attended  to  by  them,  subject  to  his  control ;  and  the  whole 
object  of  it  was  to  remove  his  embarrassments.  Here,  ne 
part  of  Boehm* 9  property  was  colourably  kept  back,  nor  was 
there  even  a  shadow  of  an  undue  preference,  but*  it  was  a 
mere  assignment  for  the  purpose  of  enabling  him  to  carry 
on  his  trade ;  and  this,  as  yet,  has  never  been  held  to  be  an 
act  of  bankruptcy.  A  trader  may  sell  or  dispose  of  part  of 
his  property  before  he  commits  an  act  of  bankraptcy,  al« 
though  sucli  property  may  be  vested  in  others,  provided  he 
does  not  part  with  the  whole,  or  convey  such  part  with  a 
fraudulent  intent.  It  may  be  therefore  clearly  inferred,  that 
a  trader  may  exercise  a  fair  dominion  over  part  of  his  pro- 
perty, so  as  not  to  contravene  the  effects  of  the  statute. 
Tlie  power  of  attorney  was  given  after  the  dissolution  of  the 
partnership,  and  enabled  Fletcher  and  Co.  to  act  as  Boehm 
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bioMelf  might  do:  if  they  had  conveyed  the  property,  it 
^llroidd  have  beeu  a  different  question;  besides,  no  absolute 
iaieiest  passed  to  them,  and  nothing  was  ever  done  under  it. 
The  property  therefore  remained  in  the  same  state  as  it  was 
kefore;  and  the  original  deed  of  February ^  1819^  can  only 
be  reverted  to,  the  objects  of  which  were  to  raise  money  to 
enable  Boehm  to  carry  on  his  trade,  and  effectuate  a  settle- 
ment with  his  creditors. 


1B20. 

BcRMinr 
Day  noil. 


The  fdlowing  certificate  was  afterwards  sent  to  the  Mas- 
ter of  the  Rolls : — 


case  has  been  argued  before  us  by  counsel.  We 
hxm  considered  it,  and  are  of  opinion^  that  the  execution  of 
Ae  indenture  of  release  and  assignment,  bearing  date  the 
15th  day  of  February^  1819;  and  of  the  power  of  attorney, 
dated  the  28th  day  of  u^pnV,  1819,  and  the  circumstances 
mentioned  in  the  case,  were  not,  nor  was  any  of  them,  an 
•ct  of  bankruptcy  by  the  said  Edmund  Boehm.** 


R.  Dallas. 
J.  A.  Park. 

J.    BURROUGH. 

J.  Richardson. 


1  Myers  t?.  Wills. 

Mb.  Serjeant  Faugkan  moved  for  an  attachment  against  the 
defendant,  for  a  contempt  of  the  process  of  tlie  Court :  on 
an  affidavit,  which  stated,  that  he  rented  premises  of  the 
plaintiff,  to  whom  he  had  long  been  in  arrear  for  rent ;  that 
on  the  27th  December  last,  the  defendant  (although  at  home) 
denied  himself  to  the  officer  who  had  the  process  to  serve 
on  him  ;  but  that  he  was  afterwards  served  by  the  officer  with 

VOL.  IV.  L 


Toeadaj, 
Jan.  9f5th. 

A  defendant, 
on  being  served 
with  a  copy  pt* 
a  capiat^  tore  It 
in  pieces,  and 
threw  it  at  the 
officer  I— Held, 
not  to  amount 
to  a  contempt 
of  Court  for 
which  an  at« 
tachroent  might 
be  granted. 
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a  copy  of  a  capias,  when  he  tore  it  in  piecesy  and  threw  it  at 
him.  The  learned  Serjeant  insisted^  that  the  contempt  of 
process  was  of  itself  equivalent  to  an  assault  on  the  officer, 
and  cited  DaUorfs  Justice  {a),  where  it  is  laid  down,  that  if  a 
person,  on  being  served  with  a  magistrate's  warrant,  cast  it 
into  the  dirt,  or  tread  it  under  his  feet,  it  is  an  offence  for 
which  he  may  be  bound  to  his  good  behaviour,  and  also  be 
indicted  and  fined; 


But,  Per  Curiam : — ^The  defendant  was  actually  acnred. 
If  the  officer  had  been  prevented  from  so  doing,  we  might 
have  grounds  to  interfere. 

« 

The  learned  Serjeant,  therefore,  took  nothing  by  his  mo- 
tion (&). 

(«)  Pagf  MS (b)  See  A4ami  v.  Hugku^  1  fmuU.  ^  Br^i.  t4. 


Tnetday, 
Jan.  t&th. 


If  arbitratora, 
having  pro- 
ceeded in  a  re* 
ference,  in- 
form the  de- 
fendant pre- 
sent at  the 
meethig,  that 
th^'  woald 
Bospend  their 
proceedings 
till  books  ef 
aceoonthad 
bean  referred 
te,  and  they  af« 
terwards  make 
an  award  hi  hit 

.out  ezaoiiiihig 


Pepper  v.  Gorham. 

Mr.  Serjt.  Toddy f  in  the  last  Term,  obtained  a  rule  mst,  to 
set  aside  an  award,  on  the  ground  that  the  arbitrators  having 
partly  proceeded  in  the  reference,  declared  they  could  take 
no  further  proceedings,  till  some  books  of  account  had 
been  looked  into  and  examined;  that  the  defendant,  in 
consequence,  left  the  meeting,  considering  the  proceedinga 
as  suspended  till  those  books  had  been  referred  to,  bat 
tliat  the  arbitrators  afterwards  examined  a  witness,  in  the 
absence  of  the  defendant,  when  they  determined,  that  it  was 
unnecessary  to  inspect  the  books,  and  signed  a  minute  of 
their  award,  which  was  not  executed  till  after  the  apjdicatioa 
to  set  it  aside  had  been  made. 


Haldta  be 

afoodgraoad  for.  lettiaf  a^ide  the  award. 
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On  Mr.  Scijt.  HuUocl^s  shewing  cause  this  day,  the  Court 
bdd,  that  at  all  events,  the  defendant  should  have  had  notice 
that  it  was  unnecessary  for  the  arbitrators  to  have  inspected 
ibe  books,  and  that  it  was  immaterial  whether  the  award 
was  actually  executed  before  the  application  to  set  it  aside 

was  made. 

Rule  absolute. 
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PBPPBa 

r. 
GoaHAM. 


Hbath,  Aas^nee  of  the  Sheriff  of  Sussex,  v.  Ourlbt.    We«lass<lay, 

Jaa.  f0du 

This  was  an  action  by  the  assignee  of  the  sheriff  of  Stmex,  ifprn^y^N; 

OD  •  bail  MM 
OO  a  Dail-txina.  mn  irregalar, 

oragaintigoodi 
faith.  It  is  OB* 
DeoMnrpto 


In  the  last  Term,  Mr.  Seijt.  Lawes  had  obtained  a  rule  p,m,|^  w. 

tiiti,  that  all  proceeding  on  the  bond  might  be  set  aside,  on  'ore  appttea- 

.  .  tioB  is  Bade  la 

die  ground  that  bail  had  not  been  put  in  and  perfected.  set  tkoa  aMt« 

SictUf  If  fwa* 
Ur,aii4  tke  toi 

On   Mr.  Serjt.  Fattghan's  shewing  cause,    on   the  last  ^^^^^Hfj^^ 
day  of  that  Term,  the  Court  made  the  rule  absolute.  aside  aa 


Mr.  Seijt.  Faughan  now  moved  to  discbarge  it ; — and  it 
appearing  diat  the  proceedings  on  the  bond  had  been  regular, 
the  Court  would  not  allow  the  defendant  to  move  to  set  them 
Slide,  until  bail  had  been  put  in,  and  they  now  laid  down  the 
rale,  Aat  where  the  proceedings  on  a  bail-bond  are  irregular, 
or  agunst  good  foith,  it  is  not  necessary  to  put  in  bail ;  but 
tbat  when  they  have  been  regular,  and  the  defendant  applies 
to  set  them  aside  on  terms,  it  is  necessary  for  bail  to  be  put 
ifl  before  the  application  is  made. 


L  2 
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Thnndajr,  Armet  and  Others  v.  InnRs. 

OnapolieYat  This  was  an  action  of  assumpnt,  on  a  policy  of  insuranecf 
^  to  jvi~"  on  *e  »•>>?  Friendship.  The  voyage,  at  the  head  of  the  po- 
^Tf^fim**'  '^y*  ^^^  described  as,  "  at  and  from  London  to  New  South 
thence  to  tbe  Wales,  and  at  and  from  thence  to  the  ship's  loading  port  or 
port  wjDMti^  po*"^*  *n  *®  ^^  /udiW,  Persia,  China,  or  elsewhere,  for- 
lo  the  East  im-  wards  and  backwards,  and  backwards  and  forwards,  as  well 
where^endthat  on  the  other  side,  as  at  and  on  this  side  the  Cape  of  Good 
i9eed  and  taU^  H(y>e,  in  ports  and  at  sea,  at  all  times  and  in  all  places,  ob 
Sd^y^SSy  ^"  services,  until  her  safe  arrival  at  her  final  port  of  dis- 
pMtiorptacet  charge  in  Great  Britain"  And  in  the  body  of  the  policy 
and  whereM>.  was  incorporated,  that  **  it  should  be  lawful  for  the  vessel 
any^pnmMe  ^  ^^^  voyage  insured,  to  proceed  and  sail  to,  and  touch  and 
The^^^^ent  ^^^  ^^*  ^^^  P^*^'  ports,  OF  places  whatsoever  and  whereso- 
fttmi  LmukHf     ever,  and  for  any  purpose  whatsoever,  without  being  deemed 

to  JVmp  SMa'    i^Ry  deviation,  and  without  prejudice  to  the  insurance*'^ 

H^tin,  where, 

having  dif- 

charged  then.       At  the  trial  of   the  cause   before  Lord  Chief  Justice 

Mie  Dfoceeded 

in  baUatt,  to  *  Dallas,  at  Guildhall,  at  the  Sittings  after  the  last  Term,  it 

■he^toflJc  ott^^  appeared  in  evidence,  that  the  vessel  went  wkb  convicts  from 

SS'onroT*'  JLoncfon  to  New  South  Wales ;  that  having  discharged  them, 

and  discharged  she  went  from  thence  in  ballast  to  Batavia,  where  she  took 

Sntr^btga^  and  ^^  board  a  quantity  of  iron  in  bars,  which  she  discharged  at 

edfSh^'fou"  ^^^^obaga,  and  was  there  loaded  with  a  full  cargo  of  rice ; 

cargo  of  rice;  that  she  then  sailed  therewith  for  the  Mauritius,  where  250 
vrith  which  she  .  .  . 

proceeded  to     tons  of  rice  were  unloaded,  as  it  was  intended  to  ship  cotton 

whereitwas'   ^^  freight  in  lieu  thereof;    but  that  having  unloaded  the 

^^sh^  d    ^^^^^  ^^  ^^^f  ^^  ^^^  discovered  that  the  ship  had  sustained 

Bostainedan 

Injury,  and  she  was  accordingly  broken  np:— Held  to  be  no  deviation, 
although  it  was  insisted,  that  by  the  terms  of*  the  policy  the  ship  was 
enly  warranted  to  go  to  her  loading  ports,  and  not  to  trade  or  take  in  a  fresiL 
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'an  injury  in  the  previous  part  of  the  voyage,  and  Ae  was  1890. 
ultimately  broken  up. — For  the  defendant,  among  other  jtEMT 
objections,  it  was  insisted,  that  this  was  a  deviation  from  the  «• 

▼oyage  warranted  by  the  policy,  as  the  risk  insured  against 
was  only  to  the  ship's  loading  ports,  but  no  liberty  was  given 
to  trade,  unload,  or  take  in  a  fresh  cargo,  or  to  continue  to 
trade  for  any  indefinite  period*  His  Lordship,  however,  was 
of  opinion,  that  though  a  liberty  to  trade  was  not  given  by 
the  policy,  still,  that  it  embraced  sufficiently  genersd  and 
tx>mprehensive  terms  to  cover  the  voyage  in  question,  and 
that  as  to  die  period  for  which  the  voyage  was  to  be  limited. 
It  must  be  considered  a  reasonable  time ;  that  it  was  the 
duty  of  the  underwriter  to  know  the  nature  of  the  trade, 
which  appeared  in  this  case  to  be  to  go  from  port  to 
-por^  and  trade  or  barter  in  the  manner  proved.  The  Jury 
JMCordingly  found  a  verdict  for  the  plaintiffs;. 

Mr.  Serjt.  Faughan  now  moved,  that  diis  verdict  might 
1)6  set  aside^  and  a  nonsuit  entered,  or  a  new  trial  granted, 
and  insisted,  that  by  the  terms  of  the  policy  the  vessel  was 
confined  to  go  from  New  South  Wales  to  her  loading  ports 
only,  for  the  mere  purpose  of  procuring  a  cargo,  but  that 
•he  was  not  entitled  to  disdiarge,  barter,  or  exchange,  until 
ber  arrival  at  her  final  port  of  discharge  in  Great  Britain ; 
that  the  liberty  in  die  body  of  the  policy  for  the  vessel  to 
touch  and  stay  at  any  places,  for  any  purpose,  without  being 
deemed  a  deviation,  was  subordinate  to  the  voyage  insured, 
and  therefore  could  not  warrant  a  bartering  or  trading,  unless 
bj  the  voyage  insured  a  liberty  had  been  given  so  to  do ;  and 
diat  as  a  liberty  to  trade  bad  net  been  introduced  in  the  be- 
l^nning  of  the  policy,  the  vessel  should  have  been  restrained 
to  the  ports  of  loading,  by  which  trading  would  bave  been 
altc^ther  esurluded. 

Lord  Chief  Justice  Dallas. — I  see  no  reason  to  differ 
£rom  the  opinion  I  entertained  at  the  trial.    It  was  shewn, 


Aemst 
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1820.  that  this  mode  of  trading  nvas  usual  iu  voyages  of  tfaia  de- 
scription^ and  there  was  no  question  as  to  the  onreasonable- 
iiess  of  time.     By  the  terms  of  the  policy,  the  ship  m^t 

lavEs.  touch  and  stay  at  any  ports  or  places,  for  any  purpose  what- 
soever^ without  being  deemed  a  deviation,  .llie  Jury,  too, 
found  that  this  was  the  usual  course  adopted  in  voyages  of 
this  nature,  and  after  the  defendant  had  failed  in  proving  the 
vessel  to  be  unseaworthy  or  overloaded,  it  was  contended, 
that  the  voyage  should  have  been  confined  to  the  ship's  load- 
ing ports.  I  therefore  think  this  verdict  ought  not  to  be  dis- 
turbed. 

Mr.  Justice  Park. — Looking  at  this  policy, — the  finding 
of  the  Jury, — and  the  construction  the  Court  ought  to  put  on 
the  instrument,  1  concur  with  my  Lord  Chief  Justice,  in  think- 
ing that  this  verdict  ought  not  to  be  disturbed.  The  terms  con- 
tained in  the  policy  cannot  be  more  general  or  extensive.  The 
voyage  insured  against  is  from  London  and  back.  Policies 
generally  vary  in  their  termsj  and  it  is  seldom  that  two  are 
precisely  alike.  But  here,  the  vessel  might  sail  to,  and  touch 
and  stay  at  any  ports  or  places  whatsoever,  and  for  any  pur- 
pose whatsoever.  Is  not  trading  a  purpose  i  If  an  under- 
writer enter  into  a  contract  of  this  description,  it  is  his  own 
fault,  and  be  does  it  at  his  own  peril.  If  the  vessel  had 
touched  at  too  many  places,  or  staid  an  unreasonable  time, 
it  would  have  been  a  question  for  the  Jury;  but  they  found, 
that  she  pursued  no  unusual  course  in  a  voyage  of  this  de- 
scription. 

Mr*  Justice  Buhhough. — I  think  it  quite  clear,  that 
this  must  be  considered  as  one  voyage,  and  that  from  the 
general  terms  contained  in  the  policy,  the  vessel  might  go 
where  she  pleased,  and  for  any  purpose  that  might  be  thought 
proper. 
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Mr.  Justice  RieHABDSON. — I  mm  of  the  tameofMiiioa.        18S0. 
The  veMel  was  not  confined  to  go  from  New  South  Wales  to       ARBurr 
lier  loading  ports ;  for  by  the  general  terms  mentioned  in  the        ^* 
policy,  she  might  go  to  any  other  ports,  and  for  any  purpose 
whatsoever,  without  being  deemed  a  deviation.    It  appears 
too  that   she   took  in  some  portion  of  loading  at  all  the 
ports  she  touched  at  in  the  progress  of  her  voyage,  which 
was  from  London  and  back. 

Rule  refused. 


The  London  Assurance  Company  v.  Buckle.  Friday, 

Jan.  S8Ui. 

Xhis  was  an  action  of  debt  on  a  bond  for  £2000  duly  exe-  A  bood  was 
Cttted  by  the  defendant,  dated  the  5th  of  February,  1811.  an  insarance 
The  dedaration  was  in  the  common  form,  stating  the  de-  pji^c^j^o^b^ 
fiendaol's  liability  to  pay  the  plaintiffs  on  request.  "8<>^  ^^d  t w# 

a  condition, 

The  defendant  suffered  judgment  by  default,  and   the  ^onidrnTythe 
following  suggestion  was  entered  on  the  Roll,  pursuant  to  obligees  cer- 

tain  premimns 

tbe  statute  6  &  9  fF.  S.  c.  1 1.  s.  8.  which  sboald 

become  due  for 
assurances  on 
Tnat  the  bond  whereon  judgment  was  recovered  against  ships  at  sea, 

the  defendant,  was  made  and  given   by  him,  subject  to  a  ^ade^with  the 

condition  thereto  subscribed,  whereby,  after  reciting,   that  pWigeesbythc 

'  j^  o^  insarance 

one  William  Hamilton  had  already  made,  and  did  propose  to  broker,  and 

.  •  I      1       T       T        ^  t  •        that  within  six 

make,  assurances  with  the  London  Asstirancej  upon  ships  months  after 
and  merchandize,  at  sea  and  going  to  sea,  the  London  -4s-  ^^^ces  ^^^ 

the  bond  was 
to  be  void.  The  broker  became  bankrupt,  and  was  Indebted  to  the  obligees 
in  a  considerable  snm  for  premiums,  and  they  received  a  dividend  of  six  shil- 
lings in  the  pound  under  the  commission.  The  premiums  were  due  three  years 
before  the  bankruptcy,  and  the  ofaHgees  did  not  call  on  the  sureties  until  after 
the  bankruptcy : — Held,  ist.  That  the  sureties  were  not  discharged  by  the 
laches  of  the  obligees  in  suffering  the  credit  of  the  broker  to  run  on  so  long 
beyond  the  six  montlis  stipulated  by  the  bond ;  and  ;^^W,  That  the  dividend 
received  by  them  under  the  commission,  was  to  be  deducted  as  against  the 
sureties,  from  the  penalty  contained  in  the  bond. 


Td4 
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surance  giving  him  six  months  credit  for  the  payment  of  the 
premiums  of  the  assurances  be  should  from  time  to  time 
make  with  them,  and  allowing  him  to  retain  to  his  own  uae, 
as  his  brokerage  or  commission,  after  the  mXAoi£5  per 
cent,  on  the  amount  of  such  premiums,  and  that  one  fViU 
Ham  Boyd,  and  the  defendant,  had  agreed  to  become  bound 
with  HamiUon  as  security  for  his  performance  of  the  said 
agreement,  which  proposal  the  plaintiffs  had  accepted;  it 
was  declared,  that  if  HamiUon,  Boyd,  and  the  defendant,  or 
either  of  them,  did  and  should,  from  time  to  time  and  a| 
all  times  thereafter,  well  and  truly  pay,  or  cause  to  be  paid, 
unto  the  London  Assurance,  or  their  assigns,  the  premiums 
which  had  been  agreed  upon,  and  were  and  should  be  due, 
and  which  should  thereafter,  from  time  to  time,  be  agreed 
upon  and  be  due  for  such  assurances  upon  ships  and  mer« 
chandizes,  at  sea  or  going  to  sea,  as  then  already  had  been 
made,  and  as  thereafter  should  be  made  with  the  plaintifiii 
by  Hamilton,  and  that  within  six  months  after  the  making 
such  respective  assurances,  deducting  and  detaining  thereout 
only  for  his  brokerage  or  commission,  after  the  rate  of  £5 
per  cent,  on  the  amount  of  the  premiums  which  should  from 
time  to  time  become  due  and  payable  to  the  defendant, 
then  the  bond  was  to  be  void  and  of  no  effect,  but  when 
and  as  often  as  default  should  be  made,  then  to  be  and 
remain  in  full  force  and  virtue.  That  before  and  after  the 
making  the  bond,  and  the  condition  thereof,  to  wit,  on  the 
21st  of  January,  1811,  and  on  divers  other  days  between 
that  day  and  the  7th  of  April,  1813,  divers  premiums  had 
been  and  were  agreed  upon  between  Hamilton  and  the  plain^* 
tiffs,  and  were  due  from  him  to  tliem,  for  divers  assurances 
on  divers  ships  and  merchandizes,  at  sea  and  going  to  sea, 
and  which  assurances  were  made  with  the  plaintiffs  for  Ha^ 
milton,  and  which  premiums  in  the  whole  amounted  to 
£5260,  Is. ;  yet  that  Hamilton,  Boyd,  or  tlie  defendant,  dic| 
f^Qtf  nor  would,  nor  did  nor  would  any  or  either  pf  tbem. 
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«ifter  the  makiog  the  said  bond,  and  the  condition  thereof, 
weU  and  truly  pay,  or  cause  to  be  paid,  to  the  plaintiffii, 
the  said  premiums  so  agreed  upon  and  due  for  such  assur- 
ances so  made  with  the  plaintiffs  for  Hamilton,  within  six 
months  after  making  such  respective  assurances,  or  at  any 
other  time  whatsoever,  deducting  and  detaining  thereout  for 
the  brokerage  and  commission,  after  the  rate  in  the  bond  in 
that  behalf  mentioned,  according  to  the  form  and  effect  of 
the  bond  in  that  behalf,  but  that  they  and  each  of  them 
wholly  refused  so  to  do,  and  thereb  failed  and  made  defeult, 
and  that  there  is  now  due  and  owing  from  Hamilton  to  the 
plaintifls,  for  and  in  respect  of  the  said  premiums  for  such 
assurances  so  agreed  upon  and  made  as  aforesaid,  «£l568. 
lOf.  6d.  contrary  to  the  form  and  effect  of  the  condition  of 
tilie  bond  in  that  behalf,  &c« 
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The  usual  writ  of  enqtiiry,  to  enquire  the  truth  of  the 
above  breaches  so  assigned,  was  executed  before  Lord 
Chief  Justice  D£r//a5,  vX  Guildhall,  at  the  Sittings  after  the 
last  Trinity  Term,  and  the  Jury  assessed  the  damages  sus- 
tained by  the  plaintiffs  according  to  the  breach  assigned  in 
that  behalf  at  j£!i568.  \0s.  6d.  subject  to  the  opinion  of  the 
Court  on  the  following  Case : 

In  the  year  1811,  Hamilton,  a  ship  owner  and  broker,  pro- 
posed to  effect  insurances  with  the  plaintiffs,  and  it  being 
customary  for  brokers  to  give  security  to  the  Company  for 
the  amount  of  the  premiums,  Hamilton  proposed  the  de- 
fendant and  Boyd  as  his  sureties,  and  on  that  occasion  the 
bond  mentioned  in  the  declaration,  witli  the  condition  set 
out  in  the  above  suggestion,  was  entered  into,  and  duly 
€xecuted  by  Hamilton,  the  defendant,  and  Boyd,  the  other 
«tirety. 


Hamilton,  at  various  periods,   between  the  2 1st  of  Jin- 
nukry,  181 1,  and  the  6th  oi  April,  1813,  both  days  inclusive, 
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effected  sundry  policies  of  Msorance  with  the  plaintifff, 
ships  and  merchandizes  at  sea  and  going  to  sea,  and  diddbj 
from  time  to  time  became  indebted  to  the  plaintiffs  for  tbe 
amount  of  the  premiums  thereon,  and  the  total  amoiml  of 
such  premiums,  including  the  duty  on  the  policies,  after 
deducting  the  commission  of  £5  per  cent,  amounted  U> 
^^5260.  Is. 


The  plaintiffs,  on  the  fi8th  March^  1814,  received  of  Hd- 
miUon  «£1000,  on  account  of  such  premiums  so  due  to  then 
as  aforesaid ;  and  in  1815  they  received  a  further  sum  of 
«£iO0O,  in  two  payments  of  «£500  each.  Several  average 
losses  accrued  on  two  ships  insured  by  UamUion  with  tbe 
plaintiffs,  which  were  not  finally  adjusted  until  JuguMt,  ldl6, 
which  average  losses  amounted  together  to  ,£l019*  &• ;  Md 
being  added  to  the  before-mentioned  sums  of  «£  1000,  j£50Q, 
and  ^500,  amounted  together  to  .f  30 19.  &.,  which  bring 
deducted  from  the  said  sum  of  «£5260.  Is.,  the  total  amofst 
of  premiums,  left  a  balance  of  «£2240.  15s.,  due  to  the  plaii- 
tiffs  for  such  premiums  of  insurance. 

Hamilton  became  bankrupt  in  June,  1816,  having  conti- 
nucd  to  carry  on  business  on  credit,  as  usual,  up  to  the  month 
of  March  preceding,  and  the  plaintiffs  proved  the  balance 
of  .£2240.  \5s^  under  tbe  commission,  against  him;  and  on 
tbe  29th  of  Aprils  1818,  they  received  a  dividend  of  six  diil- 
lings  in  the  pound  thereon,  amounting  to  «£672.  6s. ;  and, 
after  giving  credit  for  the  same,  there  remained  a  balance  of 
^1568.  10s.  Cyd,f  due  to  the  plaintiffs,  wliich  they  sought  to 
recover  in  this  action. 


No  intimation  whatever  was  given  by  the  plaintiffs  to  tbe 
defendant  of  the  state  of  the  Account  as  between  the  former 
and  Hamilton,  until  the  25th  of  July,  1816.  On  the  exe- 
cution of  tlie  writ  of  enquiry,  the  account  current  between 
Hamilton  and  the  plaintiffs  was  put  in  and  admitted  as 
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evideoce ;  and  the  policies  of  insurance  corresponding  there-  18W. 

with  were  also  produced ;  and,  among  other  insurancesi  one  j^onoon 

pn  a  ship  called  the  Bataviap  on  the  7th  of  January,  1813,  AtsuRAWB 

effected  on  account  of  the  defendant  as  the  owner  of  o. 


thai  ship,  and  the  sum  of  £650,  the  premium  thereon,  was         vcki^. 
actually  paid  by  him  to  Hamilton  as  the  broker  effecting 
aacb  insurance,  on  the  18th  January,  1813. 

The  question  for  the  opinion  of  the  Court  was.  Whether 
the  plaintiffs  were  entitled  to  recover  the  damages  above 
asaessed,  or  any  part  thereof?  If  the  Court  should  be  of 
opinion  that  they  were,  the  verdict  was  to  be  entered  for 
the  damages  so  assessed,  or  for  such  other  sum  as  they 
aboold  think  the  plaintiffs  were  entitled  to  recover.  But  if 
the  Court  should  be  of  opinion  that  the  plaintiffs  were  not 
entitled  to  recover  any  thing,  then  the  damages  so  assessed 
were  to  be  reduced  to  one  shilling.  The  case  now  came  on 
for  argument,  when 

Mr.  $erjt.  Lens  for  the  plaintiffs  observed,  that  the  ques- 
tions intended  to  be  raised  for  the  defendant  were,  first, 
wbjether  he  was  not  discharged  by  the  laches  of  the  plaintiffs, 
ID  suffering  the  credit  of  Hamilton  to  run  on  so  long  beyond 
the  six  months  stipulated  by  the  bond  ?  secondly,  whether 
the  amount  of  the  sums  actually  received  by  the  plaintifis, 
before  the  bankruptcy  of  Hamilton,  was  not  to  be  applied 
in  discharge  of  the  limited  engagement  of  the  defendant  for 
him,  instead  of  discharging  the  excess  beyond  such  engage- 
aient,  and  leaving  the  bond  unsatisfied  i  thirdly,  whether  the 
dividend  received  under  Hamilton's  coihmission  was  not  to 
be  deducted  out  of  the  «£2(XX)  claimed  upon  the.  bond  ?  and, 
lastly,  whether  the  sum  charged  as  a  premium  on  the  Batavia 
was  not  to  be  struck  out  of  the  account,  being  so  much 
paid  by  the  defendant  to  Hamilton,  as  his  broker  in  that  trans-* 
action.  As  to  the  two  first  questions  there  could  be  no  doubt. 
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as  they  tended  to  shew  that  the  bond  was  discharged ;  and  if  k 
were  so,  by  the  laches  of  the  plaintiffs,  the  defendant  sbonM 
have  pleaded  it ;  but  by  suffering  judgment  to  go  by  default, 
he  had  admitted  his  liability  as  well  as  that  the  bond  remamed 
in  force ;  and  the  plaintiffs  therefore  were  entitled  to  recover 
the  amount  of  the  damages  assessed  for  them.  The  same 
objection  as  the  present,  as  to  laches  by  the  plaintiffs,  was 
raised  in  the  case  of  the  Trent  Navigation  Company  v.  Har* 
ley(ja);  and  it  was  there  pleaded,  and  the  plea  was  deemed 
bad:  and  the  Court  held,  that  the  neglect  of  obligees  in^ 
bond,  to  look  with  sufficient  attention  into  the  accounts  of 
a  person  in  their  employment,  for  whose  fidelity  they  bad 
taken  security,  was  not  such  laches  as  would  dischaige 
the  surety  at  law.  The  money  received  by  the  plaintiflb  be- 
fore the  bankruptcy  of  Hamilton  was  receifved  on  a  general 
account,  and  not  in  discharge  of  the  bond ;  and  the  princij^e 
that  a  person  who  is  indebted  to  another  on  two  several  ac- 
counts may,  on  paying  in  money,  ascribe  such  payment  to 
which  account  he  pleases,  was  not  applicable  to  the  present 
case,  as  there  was  no  specific  appropriation  at  the  time. 
The  same  principle  was  applicable  to  the  third  question,  as  to 
whether  the  dividend  received  under  Hamilton's  commission 
was  not  to  be  deducted  from  the  «££000  claimed  by  the 
bond ;  for  the  plaintiffs  proved  a  sum  to  be  due  to  them  out 
of  the  commbsion,  for  which  they  had  given  credit  to  Ha- 
milton,  and  in  a  general  account.  As  to  whether  the  sum 
charged  as  a  premium  on  the  Batavia  was  to  be  struck  out 
of  the  account,  it  did  uot  appear  that  Hamilton  was  the 
broker  of  the  defendant  as  well  as  the  plaintiffs.  He  might 
have  received  dividends,  and  although  he  received  premiums, 
he  was  not  bound  to  pay  them  over  to  the  plaintiffs  until  m 
months  after  the  assurance.     Hamilton  therefore  was  not  a 


(a)  10  Matt,  Si. 


Ill  THE  60th  year  of  OSO.  III.  AND  IsT  OF  GEO.  IV. 


16^ 


broker  to  the  plaintiffs'  for  this  particular  purpose ;  and  al- 
though the  premium  was  paid  to  him  by  the  defendant,  still 
they  could  not  claim  it  until  six  months  afterwards.  Here 
Aerefore  no  time  whatever  had  been  given  by  the  plaintiffs 
to  Hamilton  as  their  broker,  so  as  to  discharge  the  defendant 
as  his  surety.  The  condition  of  the  bond  remained  unal- 
tered ;  this  therefore  fell  within  the  ordinary  case :  and  as 
die  plabtiffis  had  been  guilty  of  no  laches,  they  were  entitled 
lo  judgment. 
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Mr.  Serjt.  Faughan, — The  premiums  were  to  be  paid  by 
Hamilton  or  his  sureties,  within  six  months  after  the  assur- 
ances were  made.  Those  premiums  therefore  constituted  an 
abs(Jute  debt,  payable  at  a  definite  period.  In  the  Trent 
Navigation  Company  v.  Harley,  the  declaration  stated  that 
the  principal  did  not  pay  when  required.  But  here  the  debt 
became  absolute,  at  the  expiration  of  six  months ;  and  as  so 
long  a  time  had  been  given  to  Hamilton  as  the  principal,  the 
defendant,  as  his  surety,  was  discharged ;  for  the  last  insur- 
ances were  effected  in  1813,  and  the  defendant  was  not 
called  on  to  pay  until  more  than  three  years  afterwards.  If 
time  be  given  to  a  principal,  it  will  have  the  effect  of  dis- 
diarging  his  sureties,  as  well  on  an  implied  as  an  express 
contract;  and  it  may  here  be  fairly  inferred,  as  the  plaintiffs 
have  lain  by  so  long,  that  by  giving  time  to  Hamilton  they 
did  not  intend  to  call  on  his  sureties.  In  the  Trent  Naviga-- 
Hon  Company  v.  Harleyf  it  was  argued  that  the  laches  of 
the  obligees  in  not  calling  on  the  principal  for  payment  so 
soon  as  they  might  have  done,  amounted  to  an  estoppel  at 
law,  in  an  action  against  the  sureties ;  but  that  question  does 
not  arise  here.  In  Orme  v.  Young  (a)  it  is  true  that  Lord 
Chief  Justice  Gibbs  held,  that  the  neglect  of  the  obligee  to 
give  notice  to  the  surety,  that  the  principal  had  made  default, 
did  not  discharge  such  surety.  Still,  however,  bail  were  invari- 


(c)  1  H«tt*«  Eij^  84. 
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ably  discharged  by  giving  time  to  the  principal ;  at  all  eTentf, 
the  defendant  had  a  fair  right  to  insist  that  the  money  re- 
ceived by  the  plaintiffs  before  Hamilton's  bankruptcy  waft 
for  the  purpose  of  satisfying  the  bond ;  and  therefore  tW 
defendant  was  entitled  to  say  that  those  payments  were  made 
in  liquidation  of  the  bond.  As  to  the  dividend  received 
under  Hamilton's  commission  there  could  be  no  doubt  what* 
ever ;  but  that  it  must  be  deducted  from  the  £2.000  claimed 
by  the  bond,  as  the  plaintiffs  received  six  shillings  in  the 
pound  under  that  commission;  and  the  defendant  as  his 
surety  was  entitled  to  the  benefit  of  such  dividend. 


Lord  Chief  Justice  Dallas. — The  facts  of  this  case  lie 
in  a  very  narrow  compass.  With  respect  to  the  first  or  lead- 
ing question,  whether  the  defendant  as  surety  be  dischaiged 
by  the  laches  of  the  plaintiffs  there  can  be  no  doubt.  What 
are  the  real  circumstances  f  Hamilton  waa  an  insuranoe 
broker,  and  in  the  habit  of  effecting  insurances  for  the  phia* 
ti£b,  who  required  a  bond  to  be  entered  iuto  by  himself  and 
two  others,  as  his  sureties,  by  way  of  security  for  the  pay* 
ment  of  premiums,  which  should  be  due  on  his  making  aa* 
surances  with  them.  This  bond  was  conditioned^  not  tbal 
Hamilton  should  become  immediately  liable^  but  that  dM 
plaintiffs  should  not  call  on  him  until  the  expiration  o^  aix 
months,  after  the  making  the  assurances.  The  premiAois 
therefore  did  not  become  a  debt  till  then ;  but  when  the  aix 
months  had  elapsed,  they  became  a  debt  absolutely  payable. 
No  case  has  been  referred  to  as  applicable  to  the  present^ 
where  a  surety  has  been  discharged  by  time  having  been 
given  to  the  principal.  Here,  if  the  sureties  had  applied  to 
the  plaintiffs,  they  might  have  considered  whether  they  would 
have  proceeded  against  the  principal  or  not.  This  appears 
to  me  to  be  the  common  case  of  a  party  becoming  surety 
for  another;  and  yet  it  has  been  said^  that  as  the  principal 
has  not  been  called  on  (although  time  was  given  him  to  pay 
the  premiums),  at  the  expiration  of  six  months,  the  sureties 
are  discharged.     But  no  case  has  ever  decided  this  position, 
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will  any  principle  of  the  common  law  carry  Jt  to  so 
m  length.  As  to  the  third  question,  the  plaintiffs  have 
abeadj  received  six  shillings  in  the  pound  ander  the  commis- 
Amu  With  respect  to  the  last,  as  to  whether  the  insurance 
OB  die  Batavia  was  made  by  Hamilton  as  the  broker  of 
IIk  ikfimdant,  he  at  that  time  acted  as  broker  for  the  plain- 
dfty  mad  the  bond  therefore  applies  to  that  transaction. 
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Mr.  Justice  Park  was  absent. 

Mr.  Justice  Burro  UGH. — ^There  is  nothing  on  the  (ace 
of  this  bond  to  shew  that  time  might  not  be  given  to  the 
pmcipal  without  discharging  the  sureties. 


Mr.  Justice  Richardson. — It  has  been  admitted  that 
wo  CMe  has  established  the  principle,  that  where  the  principal 
Uaadf  has  not  been  called  on  for  payment,  his  sureties 
wmU  be  discharged.  As  therefore,  HoiMiton  was  not  called 
oa  for  payoMnt  at  the  expiration  of  sii  moikths,  1  diink 
die  defendant  as  his  surety  is  not  dischaiged  thereby.  As  to 
die  second  question,  whether  the  monies  received  by  the 
pluitiA,  before  the  bankruptcy  of  Hannlion^  were  to  be 
ipplied  in  discharge  of  the  limited  engagement  of  the  de- 
fendant for  him,  I  am  of  opinion,  that  as  no  specific  ap^ 
pfi^iation  was  made,  it  cannot  be  so  considered.  As  to 
die  dnrd  question,  the  plaintiffs  having  received  a  dividend 
Oder  HamiltoriB  commission,  I  think  that  such  dividend 
reduces  the  defendant's  liability  to  the  extent  of  sii  shillings  in 
die  poond.  In  Martin  v.  BreckneU{a)  it  was  held,  that  the 
obligee  of  a  bond  given  by  principal  and  surety,  conditioned 
for  the  payment  of  money  by  instalments,  who  had  proved 
under  a  commission  of  bankruptcy  against  the  principal  the 
whole  debt,  and  received  a  dividend  thereon  of  two  shillings 
and  seven  pence  in  the  pound,  might  recover  against  the  surety 
an  iBStalraent  due,  making  a  deduction  of  two  shillings  and 


(a)  S  MmU  ^  Selw.  39. 
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seten  pence  on  the  amount  of  such  instalment,  and  the  sureff 
was  not  entitled  to  have  the  whole  dividend  applied  in  dis^ 
charge  of  that  instalment,  but  only  rateably,  in  part  payment 
of  each  instalment  as  it  became  due.  As  to  the  fourth  ques-* 
tion,  I  can  see  no  difference  whether  the  insurance  wa» 
effected  by  if amtV/on  for  the  defendant  or  not.  Under  all 
the  circumstances  therefore,  I  am  of  opinion  that  the  plain- 
tiffs are  entitled  to  recover. 


Judgment  for  the  plaintiffs  accordingly. 


Saturdavy 
Jan.  S9tL 


The  affidavit 
of  taking  the 
acknowledg- 
ment of  a  &e, 
in  a  foreign 
country,  must 
be  engrossed 
on  parchment 


Palmer,  Plaintiff;  Morgan  and  Wife,  Deforciants. 

Mr.  Serjt  Toddy  moved  that  this  fine  might  now  pass^t 
notwithstanding  an  objection  had  been  raised  by  the  officer 
so  to  do,. on  the  ground  that  the  affidavit  of  taking  theao* 
knowledg^ent  was  vnritten  on  paper  instead  of  parchment 
It  appeared  that  the  acknowledgment  had  been  taken  on 
paper  before  a  commissioner,  at  Archangel  in  Ritma.  The 
officer  of  the  Court  said«  that  he  recollected  an  instance 
where  the  affidavit  had  been  written  on  paper,  and  pasted  mi 
parchment,  which  was  allowed  to  pass. 


But,  Per  Ctiftam.— Even  that  would  not  be  sufficient 
It  would  be  a  deviation  from  the  rtile  requiring  the  affidavit 
to  be  on  parchment.  All  records  must  be  on  parchment,  and 
these  affidavits  are  clearly  matters  of  record.  The  affidavit 
must  therefore  be  sent  back  to  Archangel  to  be  resworn  on 
parchment. 

The  learned  Serjeant,  therefore,  took  nothing  by  his  mo- 
tion (a). 


(a)  See  S.  P.  Mojuder,  Demandant ;  Hookney^  Tenant ;  Green,  Vouchee. 
5  TmaU.  t6S.    Sec  aUo  Bakh  v.  PhHpt,  3  Bm.  9f  PuLS66. 
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PePLOE  v.  GaLLIEBS.  Thursday, 

Feb.  dd. 

This  was  a  scire  facias  on  a  judgment  in  replevin.    The  To  a  declam- 

tio/i  in  Mcvrc 

declaration  of   Trinity  Term,  59th  Geo.  d.  (after  stating  /adoM  ou  a 
that  the  plaintiff  had  taken  the  defendant's  goods,  and  well  l^pfe^^f a!^ 

avowed  such  taking  for  the  arrears  of  rent,  and  that  the  de-  n>age»^473. 

^  .  ia«.  4d.,  the 

fendaot  afterwards  came  and  said  that  he  could  not  deny  defendant 

nl^&d^d   th&  t 

the  avowry,  and   confessed  that  the  plaititiff  had  sustained  before  the  sa- 

damages  to  the  amount  of  ^400,  besides  costs,)  alleged  that  j?«  ^h^^aU^' 

it  was  considered  that  the  defendant  should  take  nothing  by  tiff  sued  out  a 

his  writ,  See.  and  that  the  plaintiff  should  go  thereof  without  commanding 

day,  9cc.   and   that  he   should  have  a  return  of  the  goods  \J^y  £974. 

and  that  he  should  recover  against  the  defendant  as  well  13«;44.;  and 

°  which  wnt  was 

the  damages  so  confessed,  and  also  .£73.  135.  4d.  for  his  delivered  to 
costs,  which    amounted   in   the  whole  to  <£473.   13^.  4d.  who,  before' the 
whereof  the  defendant  was  convicted,  yet  that  execution  of  gehJJjTand  took 

the  said  judgment  still  remained  to  be  made:  the  defendant  >"  execution 

.  ,      goods  of  tlie 

was  ordered  to  be  before  his  Majesty's  Justices  at  Westmin^  defendant  to 

$ter,  on,  &c.  to  shew  why  the  plaintiff  ought  not  to  have  ^3^  isj.— 
execution  against  him  for  the  damages  aforesaid,  according  Hcld,thatsuch 

pica  wns  uatia 

to  the  form  and  effect  of  the  said  recovery.     The  scire  fa*  a»  >t  did  not 

.      ^  :.*-  ^  ,1     state  that  the 

ciaS  was  tested  on  the  24th  of  May,  59  Oeo.  3.,  returnable  sheriff  had  re- 

on  the  morrow  of  the  Holt/  Trinity,  at  which  day  the  plain-  ^^!^^^  it  seems 

tiff  came,  and  the  sheriff  returned  that  the  defendant  had  *\^®  ^*i;^  •?<* 

plea  afforded 

not  any  thing  in  his  bailiwick.  The  declaration  then  stated  no  answer  to 
an  alias  scire  facias  with  a  like  return,  wherefore  the  plain-  the  declara- 
tiff  prayed  execution    to  be   adjudged  to  him  against  the  ^i|J?,'i^ied^^^aj 

defendant  of  the  damages  aforesaid. — Plea,  that  after  the  on*y  efficient 
J.  .  ,  to  satisfy  part 

rendition   of  the  judgment,  and  before  the  day  of  suing  out  of  the  judg. 

the  first  writ  of  scire  facias,  on  the  judgment  against  the  de-  jtwasthercfor^ 

fendant  so  as  aforesaid  rendered,  to  wit,  in  Hilary  Term,  5*^  °"  special 

'  '  '^  /  demurrer. 

58  Geo.  3.  the  plaintiff  sued  out  a  writ  of  feri  facias,  di- 
rected to  the  sheriff  of  Herefordshire,  commanding  him  to 

VOL.  IV.  M 
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IMO.       came  the  damages  aforesaid  to  be  leTied  of  the  defendant't 
^^^^      goods  and  chattels,  which  writ  was  duly  indorsed,  with  a 
V.  direction  for  the  sheriff  to  levy  «£274*  IBs.  Ad.;  and  was 

afterwards  delivered  so  indorsed  to  the  sheriff  of  Hertford, 
to  be  executed.     By  virtue  of  which  writ  the  said   sheriff 
seised  and  took  in  execution  divers  goods  and  chattels  of  dM 
defendant,  of  the  value  of  £S7'  ^Ss.,  as  by  the  writ  of  Ji. /a. 
remaining  in  the  Court,  before  his  said  Majesty's  Justices, 
more  fully  appears.— To  this  plea  there  was  a  special  de- 
murrer, in  which  the  plaintiff  assigned  for  causes  that  the 
plea  began  and  concluded  as  an  answer  to,  and  professed 
to  answer  the  whole  of  the  plaintiff's  declaration,  and  to 
bar  and  preclude  the  plaintiff  from  having  execution  of  aH 
or  any  part  of  the  damages ;  whereas  in  truth  and  io  fact 
the  plea  was  only  an  answer  to  so  much  of  the  declaration 
as  related  to  the  plaintiff's  having  execution  oi  £dl.  ISs. 
in  the  plea  mentioned,  parcel  of  the  damages   aforesaid,, 
and  also  that  it  did  not  sufficiently  appear,  nor  was  it  ex- 
pressly stated  or  set  forth  in  the  plea,  that  execntion  of  the 
residue  of  the  damages  did  not  remain  to  be  made  to  the 
plaintiff,  and  also  that  the  taking  a   part  of  the  damages 
in  execution  was  no  bar  to  the  plaintiff's  having  his  exe- 
tion    for  the   residue    thereof.      The  defendant  joined  in 
demurrer.      The  cause  catne   on  for  argument  this  day^ 
when 

Mr.  Serjt.  Lawes,  in  support  of  the  demurrer,  submitted, 
that  the  plea  was  no  answer  to  the  declaration,  as  in  its  begin- 
ning and  conclusion  it  professed  to  be  an  answer  to  the  whole 
declaration,  whereas  the  body  of  the  plea  contained  an  an- 
swer to  part  of  the  declaration  only,  viz.  as  to  so  much  of  it 
as  related  to  the  plaintiff's  having  execution  of  £37.  ISs. 
mentioned  in  the  plea.  Besides,  the  mere  suing  out  z.fLfa. 
and  levying  part  only  of  a  sum  recovered  by  a  judgment,  does 
net  preclude  the  plaintiff  from  reviving  the  judgment  by  tdrt 
Jacias,  And  suing  out  execution  thereon.    No  distinction  can 
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be  drawn  between  a  scire  facias  and  an  action,  ai  to  whether        Wffi* 
this  be  a  good  plea  or  not ;  but  the  facts  stated  in  it  do  not 
amount  even  to  a  partial  satisfaction.    The  rule  is  well 
founded,  that  where  a  plea  professes  to  go  to  the  whole  ac- 
tion, it  must  be  co-extensive  with  and  answer  the  whole. 
It  is  laid  down  by  Lord  Holt  in  Weeks  v.  Peach  (a),  where 
he  took  this    difference,  "  that  if  a  plea  begin   with  an 
answer  to  the  whole,  but  in  truth  the  matter  pleaded  is  only 
in  answer  to  part,  the  whole  plea  is  nought,  and  the  plain- 
tiff maj  demur :  but  that  if  a  plea  begin  only  as  an  answer 
to  part,  and  is  im  truth  but  an  answer  to  part,  it  is  a  dis- 
continuance, and  the  plaintiff  must  not  demur,  but  take  his 
judgment  for  that,  as  by  nil  dicit.*'    Here,  the  plea  pro- 
fesses to  be  a  total  bar  to  the  judgment ;  but  the  matter 
containef)  in  it  only  amounts  to  a  partial  bar,  and  is  not  ev^n 
an  answer  in  part  to  the  declaration.    At  common  law,  a 
matter  of  record  can  only  be  answered  by  matter  of  record. 
A  plea  of  payment  to  an  action  of  debt  on  a  judgment  is 
not  good  at  common  law,  because  such  payment  is  matter 
fit  pais,  and  not  of  record.    It  is  true  that  by  the  statute 
'4jnne,  c.  16.  s.  12.  the  debtor  may  plead  payment  to  a 
scire  facias  brought  on  a  judgment ;  but  in  order  to  oome 
within  that  statute,  he  must  have  paid  all  the  money  due 
upon  the  judgment,  so  that  the  whole  of  such  judgment  must 
be  sadsfied ;  and  if  it  did  not  go  to  that  extent,  a  plea  of 
actual  payment  would  not  be  good  or  sufficient.     Here,  how- 
ever, the  plea  does  not  amount  to  payment,  as  part  only  was 
taken  in  execution,  and  the  judgment  therefore  remains  un^ 
fatisfied  for  the  residue.    There  is  no  case  where  money  has 
been  levied  by  a  sheriff  where  the  plea  has  not  gone  much 
further  than  this.     Besides,  the  seizure  here  did  not  alter  the 
property,  but  it  still  remained  in  the  possession  of  the  defen- 
dant in  execution ;  for  in  the  case  of  The  King  v,  fVells  an4 


^■^    >w 


(a)  1  Salk.  179, 
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AUnutt  (a),  Lord  Chief  Baron  McDonald,  in  delivering  ike 
Peplob       judgment  of  the  Court  said,  that  property  is  in  no  sense 
^     ^*  and  to  no  purpose  in  the  world  altered  either  by  the  deli- 

▼ery  of  the  writ,  or  by  the  actual  taking  possession  of  tbe 
goods ;  as  therefore  there  has  been  no  actual  payment  or 
satisfaction  of  this  judgment,  and  as  it  is  not  stated  in  the 
plea  that  the  sheriff  has  returned  the  writ,  the  plaintiff's 
claim  is  in  no  manner  defeated. 

Mr.  Serjt.  Lens,  contrd. — It  is  suggested  by  the  scire fih 
etas  that  the  judgment  was  not  satisfied,  and  the  defendant 
has  answered  it  in  his  plea,  by  stating,  that  the  sheriff  seised 
and  took  his  goods  in  execution  to  the  value  of  £37*  ISi. 
Although  the  fruit  of  the  levy  was  unproductive  and  in- 
sufficient to  satisfy  die  judgment,  still  the  plaintiff  b  diereby 
barred  from  taking  9ut  a  second  execution,  or  reviving  the 
judgment  by  scire  facias.    But, 

Per  Curiam:  The  defendant  has  merely  stated  in  his 
plea  that  the  sheriff  seised  his  goods  and  took  them  in 
execution,  and  has  not  proceeded  to  state  that  he  had  returned 
the  writ.  The  goods  might  have  been  restored  to  the  de- 
fendant, and  on  this  ground  the  plaintiff  is  entitled  to  judg- 
ment 

Judgment  for  the  plaintiff  accordingly. 


(a)  16  EoMi,  tss,  N. 
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Howell  and  Wife,  Execiilrix  of  Lloyd  v.  Wykx.  Friday. 

FebTXai. 

This  was  ao  action  of  debt  on  a  bond,  ^ven  by  the  de*  lothb  Court 
fendant  to  the  testator  Lloyd^  conditioned  for  the  payment  baU  on  a  re- 
of  i*1073.  13«.  4d.    The  defendant  was  arrested  on  an  affi-  SSJtod^Jwe 

^avit  of  debt  for  «f  800  and  upwards,  as  being  the  balance  ^  sAooot  of 

too  SUM  swora 
of  principal  and  interest  due  on  the  bond,  and  bail  above  to»  alUioiigli 

Wjere  put  in  and  justified  accordingly.    The  defendant  havii^  BenA  it  to  ' 

left  this  country,  the  plaintiffs  obtained  judgment  against  him  2?^r![!^^^ 

for  the  sum  due  on  the  bond,  and  afterwards  sued  the  bail  on  not  Tary  its 
^  .  .  '    practice  oa 

their  recognizance.  aotioiu 

Mr.  Serjt.  Pe//,  on  a  former  day  in  this  Term,  had  ob- 
tained a  rule  nisi  that,  on  payment  of  «£800  to  the  plaintiflb, 
together  with  the  costs  incurred  in  this  cause,  and  the  costs 
of  the  action  against  the  bail  on  their  recognizance,  all  fur- 
ther proceedings  against  the  bail  might  be  stayed.  The  learned 
Serjeant  contended,  that  the  bail  were  entitled  to  this  indul- 
gence on  payment  of  this  sum,  together  with  the  costs  of  this 
cauae,  on  the  ground,  that  in  the  Court  of  Kiug^s  Benehf  bail 
on  a  recognizance,  taken  before  judgment,  are  only  answer- 
able in  the  amount  of  the  sum  sworii  to,  and  costs,  whilst  in 
this  Court  they  are  required  to  enter  into  a  recognizance  in 
double  the  sum  sworn  to ;  and,  in  an  action  brought  against 
ihem  on  such  recognizance,  they  are  answerable  to  the  amount 
of  the  debt  proved  against  the  principal. — He  observed,  it 
would  be  desirable  that  the  practice  of  the  two  Courts  should 
be  made  conformable  to  each  otiier;  and  said,  that  by  the 
43  Geo,  3.  c.  46.  if  the  defendant,  on  being  arrested,  in  this 
case,  had  paid  ^800  and  ^10  to  answer  the  costs,  he  would 
have  been  entitled  to  his  discharge ;  and  that  the  bail  should 
Dot  be  placed  in  a  worse  sitoAtiou. — It  is  true  there  is  no  case 
assimilating  the  practice  of  the  two  Courts;  but  the  statute 
of  the  43  of  Geo.  3.  might  put  them  on  the  same  fooUng. 
[Mr.  Justice  Burroughl — ^This   case  came    before   me  nt 
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1890.       Chambers,  and  my  reason  for  not  acting  there  was,  that  t 
j^^^^^      thought  it  matter  of  law,  and  not  of  practice;  and  i  there- 
«.  fore  wished  it  to  be  brought  before  the  Court] 

Mr.  Serjt.  Cross  now  shewed  cause,  and  admitted,  that 
the  rule  by  which  the  Court  of  King's  Benth  was  goyeroed 
in  cases  of  this  description  was  laid  down  in  the  case  •£ 
Jackson  v.  Hassel  (a),  where  it  was  decided  that  bait  in  an 
action  were  not  liable  beyond  the  sum  sworn  to,  and  ihe 
costs ;  but  the  object  of  the  present  motion  is  to  assimilate 
the  practice  of  this  Court  to  that  of  the  King*!  Bench;  but 
the  difference  arises  from  the  terms  of  the  recognizance.  Ill 
the  latter  Court  it  is  wholly  different  in  effect,  and  no  specific 
terms  are  therein  mentioned ;  it  being,  that  if  the  defendant 
do  not  satisfy  the  costs  and  condemnation  money,  or  render 
himself  to  prison,  the  bail  will  pay  the  costs  and  coadem- 
tiation  money  for  him ;  but  by  a  rule  in  this  Court  {b)  it 
tvas  ordered,  that  "  in  all  actions  requiring  bail,  the  defendant 
ahall  not  be  permitted  to  enter  into  a  recognizance ;  but  the 
bail  shall  each  of  them  enter  into  a  recognizance  in  double 
the  sum  sworn  to."  Before  that  rule,  the  defendant  might 
have  entered  into  a  recognizance  himself,  and  each  of  his 
bail  was  bound  in  the  single  sum  only.  But  the  recognia* 
ance  in  the  Kin^s  Bench  is  still  general  and  indefinite. 
In  Martin  v.  Moor  (c),  the  rule,  as  to  the  liability  of 
bail  is  laid  down,  and  the  terms  as  to  such  liability  are 
there  included,  namely,  that  where  the  recovery  is  for 
more  than  the  bail  is  bound  in,  he  is  liable  pro  ianto* 
Besides,  in  this  Court,  the  forms  of  the  recognizance,  as 
well  as  the^  declaration  in  a  scire  facias,  differ  materially 
from  the  King*s  Bench ;  and  in  the  case  of  Dahl  ▼•  John^ 
$on  (d),  the  former  authorities,  as  to  the  liability  of  bail 
in  this  Court,  were  referred  to;  and  it  was  decided,  that 


^— 1 


.    («)  1  Doug.  330.  {b)  Eaai,  Term,  36  G.  3.  1  Bos.  if  Puk  630.- 

<c)  t  Stmige,  9nt.  I         i^d)  i  Bo$.  ^  PmU  S05. 
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each  of  the  bail  was  separately  liable  for  the  sum  recovered,        18tM>. 

to  the  full  extent  of  the  penalty  of  the  recognizance,  being      H^*^''t[u, 

double  the  amount  of  the  sum  sworn  to^  or  indorsed  on  the        _  «. 

virrit  under  a  Judge's  order  :  and  although  Mr.  Justice  BuUer 

there  thought  (a)  that  the  practice  of  the  King*$  Bench  was 

HMre  reasonable^  still  he  observed,  that  the  practice  of  this 

Court  stood  settled  for  the  reasons  stated  by  Lord  Chief 

Justice  EyrCf  in  that  case  (b),  which  were  founded  on  the 

bail's  entering  into  a  recognizance  for  double  the  sum  sworn 

to,  and  that  they  would  consequently  be  answerable  to  the 

extent  of  dieir  recognizance  for  the  damages  sustained  by 

die  plainliff.    The  case  of  Dahl  v.  Johnson  was  decided 

more  than  twenty  years  ago,  and  has  since  been  invariably 

followed.     Besides,  here,  the  affidavit  of  debt  was  made  by 

one  of  the  plaintiffs  as  executrix ;  she,  therefore,  could  not 

know  the  exact  amount  of  (he  sum  due  on  the  bond ;  and 

although  she  swore  to  ^800  and  upwards,  still  it  appeared 

ihat  ^1073  was  the  principal  sum  due  on  the  bond,  together 

with  ^169  for  interest. 

LordChief  Justice  Dallas. — The  ground -on  which  this 

application  was  made  was  to  assimilate  the  practice  of  this 

Court  to  that  of  the  King*s  Bench,  as  to  the  liability  of 

bail  on    their  recognizance.       It  is   therefore  fit  that  we 

should  maturely  consider  whether  we   should  lay  down  a 

new  rule,  or  whether  it  varies  so  materially  as  to  be  abso- 

K  lutely  necessary  that  it  should  be  made  conformable  to  that 

of  the  King^s  Bench.    Tlie  principles  which  have  governed 

tbe  practice  of  this  Court  were  fully  considered  in  the  case 

of  Dahl  V.   Johnson;   and   although   Mr.  Justice   Buller 

thought  the  practice  of  the  King's  Bench  more  reasonable, 

atill  he  observed,  that  as  the  practice  of  this  Court  stood 

aettled,  that  case  must  h€  decided  by  it.      That  decision  has 

been  acted  on  ever  since ;  and  it  would  be  too  much  for 


(a)  1  Bot.  if  Pul.  207.  (6)  Id.  Ibid. 
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US  now  to  alter  the  practice  on  this  motion  ;  but  whether  we 
shall  be  inducecd  to  do  so  in  future,  i»  perhaps  worffaj  of 
consideration. 

Mr.  Justice  Park. — Although  it  is  singular  that  the  pmc- 
tice  of  this  Court  varies  so  materially  from  that  of  the  Kin^s 
Bench,  and  it  may  be  deserving  of  consideration  whether  it 
should  be  assimilated,  still,  I  do  not  think  we  can  do  so  od 
this  application. 

Mr.  Justice  Bxjrrough. — I  am  of  the  same  opinion. 
At  all  events,  bail  ought  to  be  apprized  of  the  extent  of  their 
liability ;  but  the  former  practice  of  this  Court  cannot  be 
altered  without  due  notice. 

Mr.  Justice  RiCHARDSON.< — In  this  Court,  bail  always 
enter  into  a  recognizance  for  double  the  sum'  sworn  to,  and 
the  practice  hitherto  has  been,  that  each  of  them  is  liaUe 
for  the  sum  recovered  to  the  full  extent  of  the  penalty  of 
the  recognizance. 

Rule  discharged,  without  Costs. 


Friday, 
Feb.  4tb. 

A  fine  may  be 
•mended  in 
which  tithes 
were  described 
as  arising  ont 
of  a  rectory, 
by  describing 
them  as  arising 
ont  of  a  bo- 
rough and  pa- 
rish, in  contor- 
mity  to  the 
deed  to  lead 
the  uses. 


Collins,  Plaintiff;  Brown  and  Wife,  Deforciants. 

Mr.  Serjt.  Lens  moved  that  this  fine  might  be  amended  in 
conformity  to  the  deed  to  lead  the  uses,  in  which  tithes  were 
described  as  ^'  all  the  appropriate  tithes  of  com  and  grain 
arising,  coming,  and  growing  out  of  the  borough  and  parish 
of  Bodmin.*'  In  the  fine  they  were  described  as  arising,  8cc« 
out  of  the  rectory  of  Bodmin,  with  the  appurtenances,  with- 
out mentioning  the  borough  and  parish. 

Fiat. 

A  recovery,  under  similar  circumstances,  was  permitted  to 
be  amended  in  conformity  to  the  deed,  to  make  a  tenant  to 
the  pracipe. 
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laso. 


Williamson,  Demandant;  Megoison, Tenant;  Beau-      Friday 

MONT,  Vouchee.  ^^^  *"• 

Mb.  Serjt.  Hullock  moved  that  this  recovery  might  be  If  there  be 

amended,  which  was  sufiered  in  Easter  Term  last,  to  pass  ble  nristeMUi 

certain   lands   in   the  county  of  Northumberland — Ist,  by  JJI^^JSene- 

striking  out  the  word,  '^  and/'  and  inserting  the  names  of  two  f^^^  <^tlie  «t- 

parishes  which  had  been  omitted;  2dly.  by  inserting  the  tolls  edtoperfMrm, 

of  the  market,  and  other  tolls  in  the  parish  of  Hexham ;  Sdly,  ^^^^  Urn  tgi 

by  striking  out  the  word  **  rectories,"  and  inserting  "  adt ow-  gy^y^^ 

Its  aneQanieiiti 

sons    m  lieu  thereof;  and  4thly.  by  introducing  two  other  8ofaia€iw,if 

parishes,  called  St.  Petei^s  and  AUawshead,  which  had  been  inteitMi  in- 

entirely  omitted.  l^^Sw*^^ 

tikeoJTttio  ml- 
Per  Curiam:  There  has  been  very  gross  negligence  by  ^JJ^Vf  At 

some  of  the  parties  in  suffering  this  recovery ;  if  it  were  amendmwt 

moss  De  paiv 
merely  a  slight  or  single  mistake,  the  Court  would  allow  it  by  him, 

to  be  amended  in  the  usual  manner.  But  in  this  case  the 
costs  ought  not  to  be  thrown  on  the  party.  As  however 
there  are  so  many  palpable  and  negligent  errors,  the 
recovery  can  only  be  amended  on  the  attorney's  paying  the 
costs. 

Amendment  allowed  accordingly. 

Mr.  Serjt.  Hulloch  afterwards  moved  that  a  fine,  an  amend- 
ment of  which  had  been  permitted  last  Term,  might  be  again 
amended,  by  substituting  two  parishes  in  the  place  of  one 
^bich  had  been  inserted  by  mistake.  The  fine,  as  it  now 
stood,  described  St.  Mary  Bishop^s  Hill  the  elder,  and  St. 
Mary  Bishop's  Hill  the  younger,  as  forming  but  one  parish, 
when,  in  fact,  they  were  distinct  from  each  other.  As  it  ap- 
peared that  the  mistake  arose  from  the  negligence  of  the 
attorney. 

The  Court  permitted  the  amendment,  on  his  paying  costs, 
instead  of  the  party. 
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Feb.  5a!  Wetteb  and  Another  t.  Ruck  BR  and  Another. 

h^i/^^^*  This  was  an  action  of  assunqmi,  brought  to  recover  the 
noSiants^had  gum  of  ^481.  185.  6d.,  stated  to  be  due  from  the  defendanta 
beloQgiiig  to     to  the  plaintifiFs.    The  declaration  contained  counts  for  goods 

hands  of  the    ^^^^  ^^  delivered,  and  the  usual  money  counts. 
Mendanto. 

alio  dealt  with  At  the  trial  of  the  cause  before  Lord  Chief  Justice  Datttu 
^JdA^i^  at  London,  at  the  Sittings  after  the  last  Trinity  Term,  a  ver- 

and  were  in-  ^lict  was  found  for  the  plaintiffs  for  die  sum  of  ^480,  aabjed 
oebted  to  uiein 

in  a  fam  ez-  to  the  opinion  of  the  Court,  on  the  following  Case : — 
ceediof  the 

debt  doe  from  .!.•«• 

the  defendanti      The  plaintiffs  are  foreign  merchants,  residing  in  Smiter* 

♦Sfc     £.  and  ^^^^y    ^°^   defendants   are    merchants   in    London.     Hie 
•«iiev1i?*1*    plaintiffs   and  defendants  had  considerable    dealings    pie- 
bands  of  the     vious  to  the  1st  of  January.  1815,  at  which  time  there  was 
defendants,  ac» 
cording  to  the  due    firom   the    defendants   to   the   plaintiffs  the    sum    of 

Sir~''^b^g  jf481.  1«5.  €d.,  claimed  in  this  action.  The  plaintiffs  also 
S*  T"^^^  ^*^  consideraHe  dealings  with  Francis  Tadent  Reyer, 
The  attach-'  Joseph  Schlik,  and  Nicholas  Strohlendorf,  trading  at  Triisie 
and  a  verdict  ^°  ^^^fyf  under  the  firm  of  Messrs.  Reyer  and  Schlik,  and 
gSJt^ScdJl  were  indebted  to  Reyer,  Schlik,  and  Strohlendorf  in  a 
lendants,  as     sum  exceeding  the  amount  of  the  debt  due  from  the  de-* 

Jndinnent  was  fcndants  to  the  plaintiffs, 
obtained,  and 

SrSt^'S^the      On  the  SQth  of  Aprils  1815,  Reyer,  Schlik,  and  Siroh- 

Cw^  inf^.  fenAw/,  commenced  an  action  in  the   Mayor's  Court  of 

ing  defendants 

*J**  JodfBwnt  had  been  entered.  On  the  production  of  the  certificate  by  R.  and 

,  V  "}«  "CTcndants,  as  garnishees,  paid  the  amount  of  tlie  verdict  by  debiting  the 

plaintifis  in  the  defendants'  books  of  account,  and  crediting  R,  and  Co.  therewith^ 


a  compulsory  payment,  as  by  the  custom  it  was  not  required  to  be  made  until 
after  execution  executed ;  and,  secondly,  that  tlie  trausfer  made  by  the  defen- 


dants in  their  books  did  not  amount  to  payment,  unless  the  plaintifis  had  directed 

It  to  be  done,  or  bad  subsequently  assented  to  it.  i 
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XoadbM,  qjaiosC  the  pbbdffs  in  the  present  action;  and  I8M. 
Aej  not  appealing  to  the  action  in  the  Majoi^s  Cour^ 
JEbyer,  SckSk,  and  SiroUendorf,  on  the  same  day,  ao» 
confii^  to  #ie  coston»  of  Londom,  attached  in  the  hands 
ef  the  present  defendants  the  Sam  of  £500,  as  the  proper 
■MNues  of  the  plaiiftiffs.  The  now  de(endants,  (the  garnishees 
SB  the  attachment,)  pleaded  to  the  same  on  die  15th  otJwne, 
1815,  that  they,  the  garnishees,  had  not  owed  to,  or  detuned 
teUf  or  then  owed  la,  or  detained  from,  the  defendants,  in 
the  action  in  the  Mayor's  Court,  (the  pkintifls  in  this 
•ctioo,)  die  sua  of  £500,  or  any  part  thereof.  On  the 
^4A  of  November,  1815,  the  attachment  was  tried  before 
llie  Recorder  of  London,  and  a  verdict  recovered  against 
the  garnishees,  for  ^480.  On  the  99di  of  November,  a 
Judgment  was  obtained  in  the  Mayor's  Court,  founded  on 
andi  verdict,  and  on  the  Ist  of  December  the  usual  cer- 
tificate, according  to  the  practice  of  the  Mayor's  Court,  was 
granted  by  the  proper  officer  of  that  Court  certifying  that 
audi  jodgment  had  been  obtained.  On  the  5th  of  December, 
1815,  upon  the  production  of  the  certificate  by  the  plaintiffii  in 
the  action  in  the  Mayor's  Court  to  the  garmshees,  they 
paid  the  pkintiffs  io  the  said  last  mentioned  action  the 
amount  of  the  verdict,  by  debiting  the  present  plaintiffs 
in  their  books  of  account  with  the  said  sum  of  £AAO, 
and  crediting  Reyer  and  Schlik  therewith.  The  following 
aie  copies  of  the  entries  in  the  defendants'  books,  shewing 
the  manner  in  which  the  transfer  was  made  : — 

«*  l>fu  ICn. 

Messrs.  Rejfet  tf  SokUk^  in  sect,  with  lUcker  brothers. 

1S16.  £. 

Dee.  5.  Credit  them  to  fVetter  brothers'  account,  page  41,    480." 

^  Drs.  Crs# 

Messrs.  Wetter  brothers,  in  acct  with  JRueker  brothers. 


1815.' 
Ike.  5.  By  balance   .  .  ^480 


1815. 

Dee.  5.  Reyer  ^Schiik^  by  '\ 

order  of  the  Lord  (^480* 
Mayor's  Court     j 


RVCKIB 


174  CAgEB  IN  HILARY  TERM, 

18d0.  The  amount  of  the  said    debt  was  paid  to  Beyer  nd 

.JT"^^        Schlik,  the  then  plaintiffs  by  the  present  defendants,  vnttr 
«.  tn  engagement  that  it  should  be  returned  if  the  proceeding 

fiiiied,  and  without  any  execution  having  issued  against 
them  to  compel  them  to  do  so,  except  the  certificate 
stated  in  the  appendix  to  the  case.— -It*is  the  business  of  d^e 
attorney  for  the  plaintiff  in  the  Mayor's  Court  to  enter  salis- 
fiaction  on  the  record;  but  there  are  not  any  means  of  coii- 
pelling  him  to  do  so,  which  can  be  resorted  to  by  the  pff- 
nishees,  or  the  defendant.  On  die  20th  of  Februafy,  1816, 
the  plaintiffs  in  this  action,  appeared  to  the  original  aotioo 
against  them  in  the  Mayor's  Court,  and  put  in  bail ;  by  which 
proceeding,  according  to  the  custom  of  the  city  of  JLofMloii, 
the  attachment  was  dissolved. — ^Then  followed  copies  of  the 
records  or  entries  as  of  record,  relating  to  the  action  in  the 
Mayor's  Court,  between  Reyer  and  ScUik,  plaialiffsy  and 
Wetter  and  Co.  (Ae  present  plain^ffs),  defendants,  S.  Aucktr 
and  /.  D.  Rucker  (the  present  defendants),  being  gar- 
nishees.—Whereby  it  appeared,  that  on  the  99th  of  ^pril, 
1806,  Reyer  and  Schlik  demanded  against  the  plaintiffs 
«£lO0O,  on  an  account  stated,  and  thereupon  prayed  the  pio- 
cess  of  the  Court,  which  was  granted,  whereupon  it  was 
commanded  by  the  Court  to  one  of  their  seijeants  at  mace, 
to  summon  the  then  defendants  (now  plaintiffs)  to  appear 
in  that  Court,  to  answer  the  then  plaintifis  (Reyer  and 
Schlik)  in  the  plea  aforesaid,  lliat  at  the  same  Court, 
the  Serjeant  at  mace  returned  that  the  then  defendants  had 
nothing  in  the  city  whereby  they  could  be  summoned,  por 
were  they  to  be  found  there ;  that  at  the  same  Court,  they 
were  called,  but  did  not  appear,  and  that  it  was  there  al- 
leged by  Reyer  and  Schlik  that  the  garnishees,  (the  defen- 
dants in  this  action),  owed  to  the  then  defendants  (now 
plaintiffs)  .£500,  and  detained  the  same  in  their  custody; 
that  thereupon  tlie  then  plaintiffs  prayed  process  to  attach 
the  then  defendants  by  the  said  ^500,  so  being  in  the  hands 
of  the  garnishees ;  so  that  the  then  defendants  might  appear 
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in  that  Court  to  answer  the  then  plaintiffs  in  the  plea  afore^        1820. 
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said ;  whereupon  it  waa  commanded  to  the  said  serjeant  at 
mace^   that  he  should   attach  the  then  defendants  by  the         '«•' 
said  ^500,  so  being  in  the  custody  of  the  garnishees,  and        ''^^e^* 
keep  the  same  in  his  custody,  so  Uat  the  then  defendants 
might  appear  in  that  Court  to  answer  the  then  plaintifis  in 
the  plea  aforesaid; — that  afterwards,  at  a  Court  holden  on 
the  5th  of  May,  the  then  plaintifis  appeared,  and  the  ser- 
jeant at  mace  returned,  that  he,  by  virtue  of  the  precept  on 
the  29th  of  Aprilf  had  attached  the  then  defendants  by  the 
said  £500,  so  being  in  the  custody  of  the  garnishees ;  so 
that  the  then  defendants  might  appear  to  answer  the  then 
plaintiffs  in  the  plea  aforesaid; — that  thefeupon  the  then 
defendants,  although  solemnly  called  in  the  same  Court  on 
four  several  days,  that  is  to  say,  on  the  fifth,  sixth,  eighth, 
and  ninth  of  May,  did  not  appear,  bat  made  default  on 
each  of  those  days,  which  defaults  were  accordingly  recorded 
ag^nst  them  ; — that  thereupon  the  then  plaintiffs   prayed 
process  to  warn  the  garnishees  to  appear  in  the  Coiut  to 
shew  cause ;   whereupon  it  was  commanded   by  the  same 
Court  to  the   said   serjeant  at  mace  that  he  should  majte 
known  to  the  garnishees  to  appear  there  on  the  ££d  of  May^ 
to  riiew  cause  why  the  then  plaintiffs  should  not  have  exe- 
cution of  the  said  ^500  so  attached  as  aforesaid  ;  at  which 
Court  the  serjeant  at  mace  returned,  that  he,  by  virtue  of 
the  said  precept,  had  made  known  to  the  garnishees  to  appear 
there,  to  shew  cause,  and  that  thereupon  they  appeared,  and 
had  leave  to  imparl ; — that  on  the  15th  of  June,  the  gar- 
nbhees  pleaded,  that  the  then  plaintiffs  ought  not  to  have 
execution  against  them  of  the  said  «£500  so  attached  as  afore- 
said, because  they  said,    that  at   the  time    of  making  the 
said  attachment,  or  at  any  time  since,  they  had  not,  or  yet 
had  owed  to,  or  detained  from,  the  then  defendants,  (now 
plaintiffs),  the  said«£500,  or  any  part  thereof;  and  there- 
upon issue  was  joined; — that  on  the  24Ui  of  November, 
.1815,   this  issue  came  on  to  be  tried  in  the  said  Court, 
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1880«  when  Ae  Jury  found,  that  as  to  «£480|.part  of  the  said 
'JE500,  in  monies  numbered,  the  garnishees  owed  to,  and 
detained  from  the  then  defendants  (now  plaintiffs).  Andu 
lucuB.  iQ  £20,  residue  of  the  said  ^^500,  the  garnishees  had  aot 
owed  to  and  detained  from  the  then  defendants  the  said 
£9,0,  or  any  part  thereof : — ^Therefore  it  was  considered 
by  the  said  Court,  that  the  then  plaintiffs  have  execution  of 
the  said  ^480,  in  monies  numbered,  so  found  by  die  J017 
as  aforesaid,  by  pledges,  &c.  if  the  then  defendants,  &c. 
and  process  for  the  remainder,  &c. 

Pledges  for  the  within-named  (then)  plaintiffs  to  restore 
&c*]  if  the  (then)  defendants,  &c.  that  is  to  say, 

J.  j1.  Rucker,  Mincing-lane,  Merchant. 
John  Rapp,  Merchant,  25,  Bridge-row. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  circumstances  above  stated,  the  plaintiffs  were 
entided  to  recover  from  the  defendants  the  said  sum  of  «£480l 
If  the  Court  should  be  of  opinion  that  the  plaintifis  were 
80  entitled,  the  verdict  was  to  stand  for  that  sum ;  if  thej 
should  be  of  opinion  that  the  plaintiffs  were  not  entitled,  a 
nonsuit  was  to  be  entered.  But  either  party  was  to  be  at 
liberty  to  apply  to  the  Court  to  turn  this  case  into  n  special 
verdict. 

The  certificate  of  the  judgment  in  the  Mayor^s  Court  was 
stated  in  an  appendix  to  the  case,  as  follows : 

''  Messrs.  Sigismund  Rucker,  and'% 
John  Diedrich  Rucker.         j 

''  I  do  hereby  certify,  that  judgment  hath  been  entered 
against  you  in  the  Lord  Mayor's  Court,  London,  at 
the  suit  of  Francis  Tadens  Reyer,  Joseph  Schlik,  and 
Nicholas  Strohlendorf,  trading  under  the  firm  of  JSeyer 
and  Sehlikf  plaintiffs,  for  the  sum  of  four  hundred  and 
eighty  pounds,  heretofore  attached  in  your  hands,  as  the 

■ 

proper  monies  of  Charles  August  Wetter,  and  Wettfr 
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Cirtanner,  trading  under  the  firm  of  Brothers  IVetter,  1820. 
defendants^  and  that  security  hath  been  given  by  the  -^T"^^ 
plaintiffs  in  the  said  attachment,  for  restitution  of  the 
said  monies,  if  their  debt  shall  be  disproved,  accord* 
ing  to  the  custom,  as  by  the  record  of  the  said  judg- 
ment, now  remaining  in  the  said  Court,  appears.  Dated 
the  1st  day  of  December^  1815. 

'^  WilUam  Jones,  Plaintiff's  Attorney, 
Mayor's  Court  Office,  Royal  Exchange/ 

*I1ie  case  came  on  for  argument  ihis  day,  when 

Mr.  Seijt.  Taddy,  for  the  plaintiffs,  observed,  that  the 
proceeding  in  the  Mayor's  Court  put  in  by  the  defendants, 
waa,  on  the  face  of  it,  defective,  and  at  an  end,  and  they 
could  not  protect  themselves  by  such  proceeding,  becau^ 
ibey  did  not  give  any  notice  to  the  plaintiffs  of  that  suit, 
thereof,  and  because  no  payment  had  actually  been  made 
by  the  defendants  to  Reyer  and  Schlik;  as  what  was 
done  by  way  of  payment  was  not  done  under  compulsion 
of  any  process,  but  under  an  indemnity  and  agreement 
that  the  money  should  be  returned  if  the  proceedings  failed, 
and  diey  had  failed  in  consequence  of  the  plaintiff's  dissolv* 
ing  the  attachment,  by  putting  in  bail.  Tlie  process  was 
merely  to  compel  an  appearance,  and  by  such  appearance  its 
object  had  been  completely  obtained.  Two  facts  were  neces- 
sary to  furnish  the  defendants  with  a  valid  defence  to  this 
action,  first,  that  they  had  paid  the  money  to  Reyer  and  Schlik, 
as  awarded  by  the  judgment  in  the  foreign  attachment;  and 
secondly,  that  such  money  was  paid  by  compulsion  of  law ; 
here  however  it  did  not  appear  that  the  money  was  in  fact 
ever  paid,  and  even  if  i$,  had  been  it  was  quite  clear  that  the 
payment  was  not  compulsory.  The  defendants  merely  made 
entries  of  accounts  in  their  books,  by  which  each  party  was 
credited  and  debited,  and  a  sum  due  from  the  defendants  to 
the  plaintiffs  was   transferred  to  the  credit  of  Reyer  au4 
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1820.        Schlik.    There  was  no  other  mode  of  payment.    The  plain* 
tiffs  had  DO  notice  whatever  of  credit  being  given  to  Reyer 


Wrttiii 

V.  and  Sch/ik  in  the  defendants'  books,  by  which  the  earn  due 
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Arom  the  defendants  to  the  plaintiffs  was  transferred.  This 
therefore  could  be  no  payment^  as  it  was  a  mere  private  me- 
morandum of  such  a  transfer  to  Reyer  and  Schlik,  without  the 
sanction  of  the  plaintiffs.  Further  however  it  does  not  appear 
on  the  face  of  the  proceedings,  that  any  pledges  were  foundi 
although  by  the  judgment  in  the  Mayor^s  Court  it  was  awarded 
that  the  plaintiffs  should  have  execution  of  the  sum  found  by 
the  Jury  by  pledges,  &c.  At  all  events,  by  the  custom 
of  foreign  attachments,  it  should  appear  on  the  proceed^ 
ings,  that  the  plaintiffs  had  execution,  and  were  satisfied 
for  their  debt,  and  an  entry  of  such  satisfaction  should  have 
been  made  on  the  record.  In  the  Year  Books  (a)  the  form 
df  the  certificate  is  given,  that  the  plaintiff  should  have  judg- 
ment against  the  garnishee,  and  that  he  should  be  quit 
against  the  defendant  after  execution  sued  out  by  the  plain- 
tiff; that  certificate  is  cited  by  Mr.  Serjt.  Williamtf  in  m 
note  to  Turbilts  Case  (Jb).  And  in  Roberthon  v.  Norroy  {c)p 
it  is  stated,  that  it  was  certified  by  Brooke,  the  Re- 
corder, that  if  no  execution  be  sued  out,  the  plaintiff 
may  go  on  with  the  suit  below,  and  the  defendant  may  sue 
his  debtor,  notwithstanding  the  judgment.  So  in  Rollers 
Abridgment  (d),  Brooke  certified,  that  "  By  the  custom  of 
the  foreign  attachment  of  London,  if  j1.  sue  B,  in  London, 
&c.  and  C.  is  indebted  to  B.  in  the  same  "sum,  and  the  said 
C.  is  condemned  in  that  to  A,,  according  to  the  custom,  and 
judgment  be  given  against  him  accordingly,  still,  if  no  execu- 
tion be  taken  out  against  C,  A.  may  resort  to  have  judgment 
and  execution  against  B,  his  principal  debtor,  and  B.  may  sue 
C.  for  his  debt,  notwithstanding  the  unexecuted  judgment.'^ — 
Besides,  it  is  clear  from  all  the  precedents,  that  an  execution 


(a)  «S  Edw,4.  so.  6.  (6)  1  Wm$.  Stund.  67,  u.  1.  (c)  Jhftr, 

at.  b.  (<Q  1. 555*  L. 
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and  entry  of  satisfaction  by  the  plaintiff  are  necessary  to  be 
stated  on  the  record.  This  appears  from  Coke's  Entries  {a), 
where  it  is  stated  that  the  plaintiff  had  execution  by  the  con- 
sideration of  the  Courty  according  to  the  tenor  of  the  judg^ 
Dienty  as  appears  by  the  record.  So  in  Vidian's  Entries  (b)^ 
it  was  alleged  that  the  plaintiff  had  execution^  and  was  fully 
satisfied,  as  appeared  by  the  record.  In  Fisher  v.  Lane{c) 
it  was  stated,  that  the  plaintiff  below  came  in  person,  and 
found  pledges  to  restore,  &c.  and  thereupon  a  precept  was 
granted  for  him  to  have  execution,  which  he  had,  and  there- 
upon acknowledged  himself  satisfied.  And  in  Wentvcortlis 
System  of  Pleading  {d)^  it  was  alleged  in  a  plea  of  foreign 
attachment,  that  the  plaintiff  had  execution,  and  acknow- 
ledged to  be  satisfied,  as  appeared  by  the  record.  In  illbr- 
ris  V.  Ludlam  (e)  it  was  stated,  that  the  plaintiff  had  execu- 
tion; and  in  liohuns  Privilegia  Londiri(f)  the  plaintiff 
acknowledged  satisfaction.  It  is  therefore  clear,  both  from 
adjudged  cases  and  precedents,  that  according  to  the  custom 
of  foreign  attachment,  it  must  appear  on  the  face  of  the 
proceedings  that  the  plahiliiT  had  execution.  In  Corny n's 
Digest  (g)  it  is  said,  that  if  the  defendant  at  any  time  appear 
and  give  bail  to  the  origina}  action,  the  attachment  shall 
be  discharged,  though  the  bail  be  given  after  judgment  or 
execution  against  the  garnishee,  if  satisfaction  be  not  en* 
tared  upon  the  record.  It  therefore  appears,  from  a  review 
of  all  these  authorities,  that  it  is  not  only  material,  but  ab- 
solutely necessary  that  it  should  appear  on  the  record,  that 
the  plaintiff  has  had  execution,  and  an  entry  of  satisfaction 
should  also  be  made. 


1820. 
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Mr.  Serjt.  Bosanquet,  for  die  defendants. — ^This  case  em- 
braces two  points,  first,  whether  there  has  been  a  payment 


{b)  25.- 


(c)  3  Jyils.    299. 


la)  141  a. 

554. (e)  2  //.   ui.    370. {/)  Sd  Edit.  ^siO.- 


V 


<d)  Vol.  iii. 
■Cg-)  Tit.  Af 
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1820.  by  the  defendants ;  and  secondly,  if  so,  whether  it  has  bee^ 

J^T"^  compulsory  or  not  ?    As  to  the  first,  a  payment  made  in  ac- 

V.  count  between  the  parties,  is  equally  binding  as  a  payment 
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by  monies  numbered.    Still,  however,  it  has  been  insisted  thait : 
the  entries  in  the  defendants  books  did  not  discharge  the 
plaintiffs,  but  the  former  were  called  on  to  pay  the  sum  ia 
question  to  Reyer  and  Schlik,  and  it  appears  both  from  the  t 
judgment  and  certificate  in  the  Mayor's  Court,  that  they  were 
liable  so  to  do ;    and   as  Rej/er  and  Schlik  have  accepted  * 
the  transfer  made  in  the  defendants'  books  in  satisfaction  of 
the  debt,  they  cannot  call  again  on    the   plaintiffs  for  it. 
Neither  can  the  defendants  claim  such  sum  back  from  Meyer 
and  Schlik ;  for  if  they  had  sued  them,  it  would  have  been 
a  complete  answer  to  the  action  for  Reyer  and  Schlik  to 
say,  that  they  had  received  this  money  by  a  transfer  in  ac- 
count, according  to  an  agreement  between  the  parties ;  that 
therefore  would  be  a  payment  to  Reyer  and  Schlik,  which 
the  defendants  could   not  afterwards    controvert.     So,  on 
the  other  hand,  if  Reyer  and  Schlik  had  sued  the  plaintiffs, 
such  transfer  would  be  a  bar  to  their  action.     Still,  it  has 
been  said,  that  there  was  an  engagement  between  Reyer  and 
Schlik  and  the  defendants  that  the  money  should  be  returned 
by  the  former  if  the  proceeding  failed;  and  it  has  been  fur- 
ther contended  that  the  proceeding  has  failed,  because  the 
plaintiffs  have  appeared.     But  that  is  not  so ;  for  though  it  ia 
true  that  there  would  have  been  a  failure  if  the  then  defendants 
had  appeared,  given  bail,  and  disproved  the  debt,  yet  the 
entering  an  appearance,  merely  has  the  effect  of  letting  in 
the  defendants  instead  of  the  garnishees.     By  the  nature  of  a  : 
foreign  attachment  the  payment  was  compulsory,  for  when  a 
judgment  has  been  obtained  against  the  garnishee,  execution 
may  immediately  issue,  and  the  judgment  in   this  case  was, 
that  it  was  considered  by  the  Court  that  the   then  plaintiffii 
should  have  execution  against  the  garnishees  in  monies  num- 
bered ;  and  then  followed  the  certificate,  by  which  the  de- 
fendants had  notice  that  judgment  had  been  entered  up  against 
them  in  the  Mayor's  Court,  and  that  security  had  been  given 
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by  the  plaintiffii  in  the  attachment,  for  restitution  of  the  mo-  1820. 
niee  if  their  debt  should  be  disproved.  At  all  events,  there* 
fore»  the  defendants  had  notice  of  a  judgment  having  been 
obtained,  and  execution  might  have  been  sued  out  by  dia  ^^^^l^ 
plaintifis  in  the  attachment  whenever  they  pleased.  If  the 
defendants  had  taken  no  notice  of  the  judgment  and  cer- 
tificate, they  might  have  been  arrested ;  at  all  events,  there^ 
fore,  the  payment  was  compulsory,  as  it  was  made  under 
a  legal  liability.  It  has  also  been  said,  that  it  is  necessary 
to  enter  satisfaction  on  the  record,  but  it  is  stated  in  the 
case,  that  neither  the  gamidiees  nor  the  defendants  can 
compel  the  plaintiffs  to  do  so.  Even  if  the  plaintiffs  ia 
the  attachment  had  sued  out  execution,  and  all  the  money 
had  been  levied  on  the  defendants,  and  Reyer  and  Sc/iUk 
had  obtained  full  satisfaction,  still  the  defendanta  would 
have  no  means  of  compelling  satisfaction  to  be  entered, 
because  it  is  inconsistent  with  the  practice  of  the  Courts 
Besides,  the  original  debtor  may  come  in  at  any  time  within 
a  year  and  a  day,  and  dispute  the  debt  on  giving  security,  but 
he  could  not  do  so  after  satisfaction  was  entered  up.  Satis- 
faction therefore  should  not  be  recorded  until  after  the  expirar 
tion  of  a  year  and  a  day ;  for  i^^  Pffhu^*s  PriviUgia  Londim(a) 
it  is  said,  that  aft/er  judgment  obtained  by  the  plaintiff  against 
the  garnishee,  the  plaintiff  must,  before  execution  is  awarded, 
6od  sureties,  who  must  undertal^e  for  the  plaintiff,  if  the  der 
fendant  in  jthe  attachment  shall,  within  a  year  and  a  day, 
disprove  the  debt  demanded  against  him  by  the  plaintiff;—-* 
that  then  the  plaintiff  shall  restore  to  the  defendant  the  money 
condemned  in  die  garnishee's  hands,  or  so  much  thereof  as 
shall  be  disproved,  or  else  that  the  sureties  will  do  it  for  him, 
and  then  execution  will  be  granted  against  the  garnishee  for 
the  monies  in  his  hands.  If,  therefore,  money  be  obtained  by 
the  plaintiff  from  the  garnishee,  restitution  of  it  is  not  to  bfi 
made  to  him,  but  to  the  defendant,  if  the  debt  be  disproved 
within  a  year  and  a  day ;  and  whether  a  garnishee  pay  by  com. 


(«)  ^  Edit.  259. 
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1820.         pulsion  or  not^  the  sum  paid  cannot  be  returaed  to  hini|  an4 
^■TTER       ^^^  distinction  is  taken  in  BohurCs  Privilegia  Londini  (a)f 
^'  that  ^'  when  satisfaction  is  acknowledged,  the  attachment  is 

perfected,  so  that  the  defendant  can  put  in  no  bail  to  dissolve 
the  attachment."  It  is  therefore  clear  that  the  defendant 
cannot  be  excluded  from  obliging  the  plaintiff  to  find  sureties 
for  restitution  of  the  money,  if  the  debt  should  be  disproved 
within  a  year  and  a  day.  As  to  the  certificate  of  Sterkey(b) 
it  merely  declared  that  the  plaintiff  should  have  judgment,  atid 
the  garnishee  be  quit  against  the  defendant,  after  execution 
sued  out  by  such  plaintiff,  but  whether  such  execution  be 
necessary  tp  discharge  the  debt  is  altogether  beside  the  pre- 
sent question.  So  Roberthon  v.  Norroy  (c)  only  decided  that 
the  judgment  should  not  discharge  the  garnishee,  unless  the 
fruits  of  it  had  been  obtained,  but  it  does  not  follow  that 
execution  must  be  sued  out,  for  if  the  judgment  were  satis- 
fied it  would  be  wholly  unnecessary  to  do  so.  As  to  the 
precedents  cited  from  the  different  books  of  entries,  they 
merely  shew,  that  where  there  has  been  an  execution  it  must 
be  pleaded.  It  therefore  appears  that  the  defendants  being 
originally  debtors  of  the  plaintiffs  were  liable  to  them  in 
the  first  instance,  and  the  payment  in  question  has  been  made 
by  legal  compulsion,  if  a  third  person  be  liable  to  pay 
money  for  another,  such  payment  will  be  a  discharge,  and 
it  is  not  necessary  to  wait  until  an  action  be  brought  for  its 
recovery.  Here,  the  garnishees'  liability  was  incurred  by  the 
process  of  the  foreign  attachment,  and  they  would  have  been 
liable  to  imprisonment  if  they  had  refused  to  transfer  the 
sum  in  question.  The  payment,  therefore,  was  involuntary^ 
and  made  under  a  legal  liability,  and  moreover,  was  recog- 
nized by  Rej/er  and  Schlik  in  the  transfer  made  in  the  de- 
fendants' book  of  accounts.  They,  as  plaintiffs  in  the  atjUich- 
ment,  had  obtained  judgment,  and  although  no  execution  was 
sued  out,  yet  the  payment  to  them  by  the  defendants  was 
made  by  compulsion  of  law ;  and  as  satisfaction  could  not 

(c)  3d  Edit,  tS9.  (6)  22  Edw.  4.  SO.  b.  (c)  Dfer  8S  h. 
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be  entered  up  till  after  a  year  and  a  day^  the  defendants  1820. 

may  take  advantage  of  it,  and  therefore  the  plaintiffs  cannot  .^,^^^^^ 

be  entitled  to  recover.  v* 
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Mr.  Seijt.  Taddj/  in  reply. — A  party  need  not  wait  a  year 
and  a  day  to  enter  satbfaction  on  the  record,  it  may  be  done 
immediately ;  for  the  plaintiff  in  an  attachment  is  merely  to 
find  sureties  for  the  restitution  of  the  money,  if  the  debt  be 
disproved  within  a  year  and  a  day.  If  therefore  it  be  dis- 
proved, the  satisfaction  may  be  set  aside,  and  that  too  mtist 
be  done  before  ei[ecution  is  awarded.  Here,  the  defendants 
have  failed  in  both  points,  for  they  have  not  shewn  that  the 
money  was  paid,  or  that  the  plaintiffs  in  the  attachment  have 
had  execution  and  satisfaction.  There  is  no  authority  to 
shew  that  a  party  must  wait  a  year  and  a  day  before  satisfac- 
tion is  entered  up,  and  the  attachment  may  be  dissolved  at 
any  time  before  that  period.  Here,  there  was  no  award  of 
execution,  the  judgment  might  be  enforced  or  not,  but  that 
would  not  be  evidence  of  payment.  It  has  been  said,  that 
the  defendants  could  not  recover  from  Reyer  and  Schlik,  as 
the  proceeding  has  failed  by  the  attachment  being  dissolved. 
But  in  point  of  fact  there  has  been  no  payment  whatever ; 
for  a  mere  transfer  in  account  has  never  been  held  to  amoimt 
to  payment.  [Mr.  Justice  Park, — In  Buller  v.  Harrison{a) 
it  was  held,  that  if  money  be  paid  by  mistake  to  an  agent,  and 
placed  by  him  to  the  account  of  his  principal,  but  not  paid 
over ; — money  had  and  received  would  lie  against  the  agent, 
and  the  mere  passing  such  money  in  account,  or  making  rest 
without  any  new  credit  given,  fresh  bills  accepted,  or  further 
sum  advanced  for  the  principal,  in  consequence  of  it,  is  not 
equivalent  to  a  payment  of  it  over ;  and  the  Court  said,  that  if 
the  money  had  been  actually  paid  over,  it  would  have  been  a 
totally  different  question.]  A  mere  transfer  of  account  in  the 
books  of  a  debtor,  without  the  knowledge  of  a  creditor, 
cannot  amount  to  payment,  unless  such  creditor  has  been  iii- 

(a)  Cowp,  565. 
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fonnecl  of  it,  or  has  recognized  or  adopted  it.  All  the  prd^ 
cedents  shew  that  execution  and  entry  of  satisfaction  on  the 
record,  in  a  proceeding  on  a  foreign  attachment,  are  necea- 
aary.  They  must  be  there  stated  as  forming  part  of  the 
cnstom,  and  the  garnishee  cannot  be  discharged  unless  they 
be  so.  In  Bobun*s  I^vUegia  Londim(ja)  the  custom  of 
foreign  attachment  in  the  Mayor's  Court  is  set  forth,  mod 
it  is  there  stated  (6)  that  the  plaintiffs  had  execution  accords 
ing  to  the  custom  of  the  city.  So,  in  all  the  entries,  the 
statement  of  execution  and  entry  of  satisfaction  are  introduced 
on  the  record,  as  being  absolutely  necessary  under  the  custom 
of  foreign  attachments^ 


ijotd  Chief  Justice  Dallas. — ^Whatever  may  be  the  final 
decision  of  the  Court  in  point  of  law,  one  thing  is  perfectly 
clear,  that  this  is  a  proceeding  which  must  be  strictly  watched, 
and  a  custom  which  must  be  rigidly  pursued.  What  are  the 
facts  I  The  plaintiffs  being  merchants  residing  abroad,  had 
money  belonging  to  them  in  the  hands  of  the  defendants, 
resident  in  this  country,  who  were  also  correspondents  of 
JRa/er  and  Schlik,  who  were^  as  well  as  the  plaintiffs,  foreign 
merchants.  They  claimed  a  sum  of  money  as  being  due 
to  them  from  the  plaintiffs,  and  attached  it  in  the  hands  of 
the  defendants,  which  the  latter  admitted  they  held  as  belong- 
ing to  the  plaintiffs.  The  defendants  had  no  right  to  exa- 
mine whether  the  sum  claimed  by  Reyer  and  Schlik  was  m 
true  debt,  or  an  uiyust  demand.  Even  if  it  had  been  a 
just  debt,  they  had  no  right  to  make  a  voluntary  payment 
to  Reyer  and  Schlik  with  the  plaintiffs'  money,  which  was 
then  in  their  hands.  It  has  been  agreed  in  the  course  of  the 
argument,  that  in  order  for  the  defendants  to  protect  them- 
selves by  a  payment  which  they  had  no  express,  or  even  im- 
plied authority  to  make; — they  must  shew  that  it  was  a  pay- 
ment by  compulsion  in  the  strictest  sense  of  the  word,  and  it 
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cannot  be  so  considered,  bat  bj  the  custom  under  which  they 
claim  to  be  protected.  As  to  the  justice  of  the  case,  it  might 
he  fairly  and  naturally  supposed,  that  the  plaintiflfs  being  fo- 
reigners, and  being  ignorant  of  the  laws  of  this  country,  ought 
to  have  had  notice  of  this  claim  by  Reyer  and  Schlik  from 

'  the  defendants,  before  the  proceedings  were  suffered  to  go  on 
in  their  absence,  and  further,  at  all  events,  they  should  have 
been  acquainted  with  tiie  fact.  The  case  however  is  totally 
silent  as  to  whether  they  had  such  notice  or  not,  and  it  is 
therefore  reasonable  to  conclude  that  they  had  not.     Even 

*  if  they  bad,  and  the  payment  had  been  made  in  consequence 
of  such  proceedings  behind  their  backs,  can  it^be  said  that 

'  they  must  be  concluded  by  such  payment,  they  being  not  only 
Ignorant  of  its  having  been  made,  but  also  of  the  proceed- 
ings under  which  it  is  said  to  have  been  enforced  i  But,  as 
I  before  observed,  it  is  necessary  that  the  defendants  should 
have  made  this  payment  by  compulsion.  This  pomt  therefore 
involves  two  questions,  first,  whether  any  payment  has  in  fact 
been  made;  and,  secondly,  whether  it  was  made  by  compul- 
sion ;  and,  to  go  further,  whether  such  compulsion  was  cre- 
ated by  the  custom  which  ought  to  have  been  most  strictly 
pursued.  First,  was  it  a  payment  in  point  of  fact  ?  The  plain- 
tiffs had  dealings  with  Reyer  and  Schlik,  and  merely  trans- 
ferred money  in  account,  and  did  not  actually  part  with  or  pay 
it  over  to  them.  It  is  unnecessary  to  examine  whether  every 
transfer  of  money  in  account  amounts  to  payment  or  not, 
as  here,  the  defendants  were  not  bound  to  pay,  neither  bad 
they  any  authority  even  to  make  a  transfer  in  their  account 
with  the  plaintitl's ;  but  beyond  that,  I  do  not  think  therci  was 
any  payment  whatever,  for  the  defendants  have  not  parted 
with  this  sum,  although  such  transfer  in  account  has  been 
made,  but  they  have  merely  transferred  it  under  an  engage- 
ment or  indemnity  from  Reyer  and  Schiik,  that  they  would 
return  the  money  if  the  attachment  should  be  dissolved.  This 
has  been  done,  by  the  plaintiffs  having  put  in  bail ; —  Reytr 
and  Schlik  were  therefore  bound  to  repay  the  mor  ry  to  the 
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defendants^  and  consequently  it  is  to  be  considered  as  money 
remaining  in  the  hands  of  the  latter,  and  not  in  Rei/er  and 
Schlik.    Even,  therefore,  if  the  money  had  been  actually 
paid,  still,  as  it  would  have  been  a  voluntary  payment^  made 
under  an  engagement  that  it  should  be  repaid  in  case  the  pro- 
ceeding should  fail,  it  would  not  have  amounted  to  payment. 
The  only  remaining  question  is,  whether  this  be  a  compul- 
sory payment;  and  if  so,  whether  the  custom   under  which 
the  defendants  claim  protection  has  been  strictly  pursued. 
The  custom  is,  that  after  execution,   the  parties  shall  be  ac- 
quitted, but  not  after  judgment.     Still,  however,  it  has  been 
said,  that  there  is  a  legal  liability  created  in  the  party,  against 
whom  there  has  been  a  judgment,  equivalent  to  an  execution. 
If,  by  the  custom,  the  payment  must  be  made  after  execution^ 
and  not  when  judgment  shall  is!:ue,    it  must  be  followed 
strictly.     Although  it  may  be  a  hardship  on  a  plaintiff,  arising 
from  the  custom,  still  it  must  be  pursued,  and  the  custom  is, 
that  the  payment  must  follow  the  execution,  after  which  sa- 
tisfaction may  be  entered  on  the  record.     On  both  grounds, 
therefore,  first,  as  tins  was  not  a  compulsory  payment,  and 
secondly,  that  it  did  not  even  amount  to  any  payment,  as  the 
money,  in  point  of  fact,  still  remains  in  the  hands  of  the 
defendants,  the  custom  not  having  been  strictly  pursued,  I  am 
of  opinion  that  the  plaintiffs  are  entitled  to  recover. 


Mr.  Justice  Park. — My  Lord  Chief  Justice  has  entered 
so  fully  into  the  whole  of  the  argument,  that  I  need  only 
express  my  entire  concurrence ;  but  I  beg  to  observe,  that 
I  have  come  to  the  same  conclusion  on  botli  the  grounds 
stated  by  him,  and  not  on  the  necessity  of  shewing  that 
execution  and  entry  of  satisfaction  must  appear  on  tlie  re- 
cord. It  is  therefore  only  necessary  to  consider,  whether 
this  be  a  payment  made  in  pursuance  of  the  custom.  It  ap- 
pears to  me,  that  by  such  custom,  it  is  not  only  necessary 
that  the  judgment  should  be  that  execution  should  issue, 
but  that  an  award  of  execution  should  be  actually  made. 
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That  being  so^  it  is  apparent  on  the  face  of  the  case^  that  this 
transfer  could  not  amount  to  a  payment.     It  could  not  be 
a  compulsory  payment,  because  there  was  an  engagement 
that  the  money  should  be  returned  in  case  the  proceeding 
should  fail,   which  has  actually  happened  by  the  plainliifs 
having  appeared,     llie  rule  laid  down  in  Duller  v.  Harris 
son  {a),  to  which  I  before  alluded,  has  never  been  doubted, 
but  has  been  invariably  acted  upon  ever  since  that  case  was 
decided.     If  the  defeudanls  here  had  parted  with  the  money 
belonging  to  the  plainliifs,  or  a  payment  had  been  made  in 
advance,  it  would  shew  that  it  was  a  bond  Jide  transaction ; 
so  an  absolute  transfer  in  their   books   might,   perhaps,  be 
considered  a   payment;  but  it  was  engaged   by  Reyer  and 
Schlik  that    the  money  should   be   returned  in   case  of   a 
certain  event,  which  has  happened.     That,  therefore,  cannot 
amount  to  a  payment.     Has  there  then  been  a  compulsory 
payment  ?   Certainly  not ;  as  such  payment  was  not  required 
to  be  made  until  after  execution.     The  judgment  was  ob- 
tained on  the  24th  of  November,  1815,  and  the  certificate 
was  dated  seven  days  afterwards.     If,  therefore,  the  plaintiffs 
had  had  due  notice  (being  resident  at  Ilamburgh)^  they  might 
have  put  in   bail  in  the  mean  time ;  but  the  action  in  the 
Mayor's  Court  was  commenced  in  Aprils  1815,  and  the  mo- 
ney was  not  paid  by  the  defendants  until  December  in  that 
year ;  and  it  does  not  appear  that  the  plaintiffs  had  any  no- 
tice of  the  proceedings  from  the  time  the  action  was  com- 
menced until  the  payment  was  made.     I  therefore  think  that 
the  plaintiffs  are  entitled  to  judgment. 

Mr.  Justice  Burro  ugh. — Independently  of  the  objec- 
tions raised  to  tlie  proceedings  in  the  foreign  attachment, 
I  am  of  opinion  that  there  has  been  no  payment  in  this 
case ;  for  it  is  a  well-known  principle,  that  no  person  can 
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^^22^        can  this  be  considered  as  a  bona  fide  payment,  as  the  money 

V.  was  to  be  returned  to  the  defendants  in  case  the  proceeding 

should  fail ;  and  which,  in  point  of  fact,  has  been  the 


If,  therefore,  it  can  be  considered  a  payment  as  falling  within 
the  custom   of  the  Mayor's  Court,  still  such  custom  is  of 
Itself  contrary  to  practice  and  the  common  law,  and  only 
prevails  in  the  cities  of  London,  Bristol,  and  Exeter.    If 
the  payment  in  question  is  to  be  supported  by  the  custom  of 
London,  such  custom  can  only  be  supported  by  statute,  or 
something  equivalent  to  it.     It  is  a  custom  of  a  most  extra- 
ordinary nature,  and  must  therefore  be  narrowly  watched ; 
for  it  is  a  custom  to  dispose  of  the  property  of  individuals 
without  their  knowledge  or  assent.    The  custom,  as  certified 
by  Sierkey,  the  Recorder  of  London,  in  the  Year  Books  (a), 
is  equivalent  to  a  statute,  and  must  now  be  so  considered  by 
the  Court;  and  by  that  certificate  the  custom  was  stated  to  be, 
that  the  plaintifi^  should  have  judgment  against  the  garnishee, 
and  that  be  should  be  quit  against  the  defendant,  after  execu- 
tion should  be  sued  out  by  the  plaintiff.  Such  a  custom  is  good 
and  reasonable;  because,  when  execution  has  issued,  thete 
can  be  no  collusion,  and  the  money  is  then  paid  to  the'cre* 
ditor ;  but  such  payment  must  be  made  after  execution  soed 
out  by  the  plaintiff.     The  custom,  therefore,  is  clearly  ex- 
pounded by  the  conclusion  of  that  certificate.     By  the  recoid 
here,  it  appears,  that  execution  has  never  been  soed  ont ; 
atill,  however,  it  has  been  said,  that  a  payment  made  prior 
to  it,  is  equivalent  to  one  made  subsequently ;  but  as  the 
custom  must  be  construed  strictly,  I  think  that  this  could 
not  be  considered  as  a  payment ;  and  as  the  custom  has 
not  been  pursued,  I  am  of  opinion  that  there  has  been  no 
payment  whatever,  and  consequently  that  the  plaintifis  are 
entitled  to  recover. 


(«)  22  Edw.  4.  SO.  6. 
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.Mr.  Justice  Richardson. — I  fully  agree  widi  ihe  Cowrt  t92B. 
en  both  points ;  and  first,  that  this  is  not  an  actual  paynient  ^mT^^ 
In  order  to  make  it  so,  it  must  operate  to  discharge  tlie  ^  v. 
Iierson  peyii^,  and  bind  the  party  receiving.  This,  however, 
ia  a  mere  conditional  payment,  as  it  was  engaged  that  if 
the  proceeding  failed,  the  transfer  should  be  considered  as 
miouoting  to  nothing,  and  the  proceeding  has  foiled,  because 
|bc  plaintiffs  appeared,  and  put  in  bait  within  a  year  and  a 
4GUiy*  And  on  proof  of  bail  having  been  so  put  in  and  filed, 
Ihe  attachment  is  dissolved.  It  is  unnecessary  to  consider 
the  effect  of  the  transfer  in  account  in  the  defendants'  books, 
^9  here,  in  point  of  fact,  the  money  still  continued  in  the  hands 
of  the  defendants.  As  to  the  second  question,  I  am  also 
of  opinion,  that  this  was  not  a  compulsory  payment.  To 
render  it  so,  it  must  come  within  the  meaning  of  the  custom* 
There  are  many  cases  where  a  party  may  be  compelled  to 
pay,  although  no  proceedings  at  law  be  had  against  him^ 
as  where  a  payment  is  made  under  a  legal  liability;  but 
here,  the  payment  could  only  be  enforced  by  virtue  of  the 
custom,  by  which  it  appears  that  execution  must  have  been 
fMreviously  siied  out  and  executed.  This  appears  to  have 
been  the  custom  as  far  back  as  the  22  Edw*  4.,  and  was 
«o  certified  by  Sterkey,  the  then  Recorder  of  London.  The 
reason  that  execution  must  be  sued  out  and  execnted,  ap- 
pears to  be  very  strong  in  favour  of  the  custom;  be- 
cause it  will  appear  on  the  record  that  payment  has  been 
actually  made  by  the  garnishee,  by  virtue  of  which  the  original 
defendant  will  be  discharged,  and  enabled  to  defend  himself 
■gainst  any  future  demand  that  might  be  made  by  the 
plaintiff.  It  appears  too,  by  the  case  of  Roberihon  v. 
Norroy  (a),  that  a  judgment  on  a  foreign  attachment  is  no 
bar  to  the  original  creditor's  proceeding  against  his  original 
debtor;  as  if  judgment  against  the  third  person  be  not  exe- 
cuted,  the  plaintiff  may  resort  back  to  his  principal  debtor, 

(a)  Dyer  82*  b. 
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and  may  sue  tbe  garnishee,  notwithstanding  the  jtidgmeiit. 
Something  more  than  a  judgment  is  therefore  required,  yu. 
an  execution  executed,  and  that  appears  to  me  to  be  neces* 
sary  by  the  custom,  so  as  to  render  the  payment  compukoij 
and  discharge  the  garnishee ;  otherwise,  the  original  d^eiH 
dant  on  being  sued,  could  oidy  prove  the  original  entry  of 
judgment.  Perhaps  he  might  derive  further  information  by 
referring  to  the  books  of  the  garnishee ;  but  it  does  nd 
appear  that  he  could  have  access  to  them.  I  therefore  con- 
cur with  the  Court  in  thinking,  tliat  this  was  not  a  payment 
by  compulsion,  and  consequently  that  there  must  be 


Judgment  for  the  plaintiffa. 


Monday, 
Feb.  7th. 


On  the  remo- 
val of  a  cause 
from  ao  inferior 
Court,  by  awrit 
ofceriiormifthe 
plaintiff  need 
not  file  his  de- 
claration until 
the  end  of  the 
Term  after  that 
in  which  the 
writ  is  return- 
able. 


Watson  v   Eagle. 

A  PLAINT  was  levied  by  the  plaintiff  against  the  defe»- 
dant  in  the  Sheriff's  Court  at  York,  on  the  7th  of  September 
last ;  and  on  the  Qth  of  November  following,  the  defendant 
lodged  a  writ  of  certiorari  with  the  officer  of  that  Courts 
who,  on  the  16th  made  a  return  of  it  into  this  Court.  On 
the  2Gth  an  appearance  was  entered  with  the  filacer,  and  a 
rule  to  declare  given ;  and  on  the  29th  the  plaintiff's 
attorney  was  served  with  a  notice,  in  which  the  defendant 
demanded  a  declaration.  The  plaintiff  did  not  file  his 
declaration ;  and  the  defendant  obtained  a  judgment  of  mm 
pros,  which  was  signed  on  the  l6th  of  December,  and  a 
Jieri  facias  viHA  issued  against  the  plaintiff  on  tlie  21st  of 
that  month. 


Mr.  Serjt.  Hullock,  on  a  former  day  in  this  Term,  had 
obtained  a  rule  nisi  that  tiiis  judgment  might  be  set  aside  for 


Eaglb. 
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irregularity,  on  the  ground  that  the  defendant  was  not  entitled  1820. 
lo  sign  a  judgment  of  non  pros ;  as  on  a  writ  of  certiorari,  -oT^^ 
or  other  writ  to  remove  causes  from  inferior  Courts,  the  _  «• 
practice  of  this  Court  was  to  allow  the  plaintiff  two  Terms 
in  which  to  file  his  declaration,  the  Term  in  which  such 
writ  was  returnable  being  considered  as  one ;  and  therefore 
the  defendant  should  have  waited  till  the  end  of  this  Term, 
before  he  gave  a  rule  to  declare.  That  although  the  defeiH 
dant  could  not  sign  a  non  pros  on  a  writ  of  Habeas  Corpus, 
BO  day  being  given  by  the  vnnt  for  the  parties  to  appear  in 
Court;  still  on  a  certiorari  it  was  otherwise,  a  day  being 
given,  and  on  the  return  being  filed,  the  proceedings  be- 
came exactly  similar  to  common  cases,  and  fell  within  the 
rule,  HiL  9  ^nne,  s.  3.  by  which  a  plaintiff  has  liberty  to 
the  end  of  the  next  ensuing  Term,  to  deliver  his  declaration 
lo  the  defendant's  attorney,  or  to  leave  the  same  in  the  office. 

Mr.  Seijt.  Blosset  now  shewed  cause,  and  having  observed 
that  the  rule  of  Anne  was  inapplicable  to  the  present  case, 
was  stopped  by 

The  Court,  who  held  that  the  writ  of  certiorari  was  merely 
ihe  process  to  bring  the  party  into  Court,  that  the  proceed- 
ings here  were  founded  on  the  removal,  on  which  it  was 
necessary  for  the  plaintiff  to  declare  de  novo,  although  the 
parties  were  at  issue  in  the  inferior  court,  and  that  this  case 
was  not  an  exception  to  the  general  practice  of  the  Court, 
which  allowed  the  plaintiff  two  Terms  in  which  to  file  his 
declaration,  the  Term  in  which  the  writ  is  returnable  being 
considered  as  one  of  them. 

Rule  absolute,  without  Costs. 


]08  CA»a  IN   HllJ^EY  TRflfM, 

1II80. 


Monday,  Arton  and  DowsoN  V,  Booth. 

Feb.  7tlu 

If  one  of  two  The  plaintiffs  were    in  partnership  from    1814  to    ISlO^* 

lease  a  defend-  wbicb  in  the  latter  year  was  dissolved,  and  by  ihe  terms 

tion  bronffh^  ®^  ^^^  partnership  deed,  Jrton  was  to  receive  and  pay  all 

without  the  debts  due  to  and  from  the  partnership,  and  Dawson  warn  not 

other,  the  to  interfere,    llie  defendant,  previous  to  the  dissolution,  waa 

S^Midtiu^ch  indebted  to  both  the  plaintiffs  in  £8  for  work  done  by  them, 

releue  unless    hqJ  ^^^  afterwards  informed  by  ^rton  that  he  alone  waa 
fniBd  be  clear- 
ly established,   entitled  to  receive  the  money  according  to  the  terms  of  the 

partnership.    In  the  month  of  September  following,  ArUm 

requested  him  to  pay  the  sum  in  question,  which  he  r^sed^ 

when  an  action  was  brought  against  him  in  the  names  cf 

both  the  plaintiffs,   to  which  he  pleaded  a  release  from 

Dowson, 


Mr.  Serjt.  Blossei,  on  a  former  day  in  this  Term,  had  ob^ 
tained  a  rule  nisif  that  this  plea  might  be  set  aside,  and  tbc^ 
release  be  delivered  up  to  be  cancelled,  on  the  ground  that  it 
was  founded  on  fraud,  and  given  collusively  by  Dowson  to 
the  defendant,  without  the  knowledge  or  concurrence  of 
Arton,  who  alone  was  entitled  to  receive  the  money  under  the 
deed  of  dissolution.  He  relied  on  the  case  of  Legh  v.< 
I^gh  (a),  where  the  obligor  of  a  bond,  after  notice  of  its  be- 
ing assigned,  took  a  release  from  the  obligee,  and  pleaded  it  to 
an  action  brought  by  the  assignee  in  the  name  of  the  obligee^ 
the  Court  set  the  plea  aside,  and  Mr.  Justice  Buller  there 
said,  **  there  are  many  cases  in  which  the  Court  have  set' 
aside  a  release  given  to  prejudice  the  real  plaintiff,  and  if  the 
release  be  fraudulent,  the  Court  will  attend  to  the  applica- 
tion." And  Lord  Chief  Justice  Eyre  observed,  that  *'  the 
Court  had  in  many  cases  refused  to  allow  a  party  to  take 
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his  legal  advantage,  where  it  had  appeared  to  be  against  good  I8d0. 
faith/'  He  also  cited  Payne  v.  Rogers  {a),  and  the  dictum 
of  Lord  Holt  (b),  where  he  said,  that  ''  in  ejectment  where 
the  plaintiff  is  a  mere  nominal  person  and  trustee  for  the  Bootm* 
lessor,  if  he  release  the  action  he  may  be  committed  for  a 
contempt."  So  in  Mountstephen  v.  Brooke  (c),  a  plea  puis 
darrein  continuance  of  release  by  one  of  several  plaintiffs 
was  set  aside  without  costs,  on  terms  of  indemnity,  against 
coats  being  given  to  the  plaintiffs,  who  had  releiised  the  ac- 
tion, though  the  consent  of  such  plaintiff  had  not  been 
obtained  before  action  brought,  it  appearing  that  no  con- 
sideration had  been  given  for  the  release,  and  that  the  plaintiffs 
sued,  as  trustees,  for  the  creditors  of  an  insolvent  person. 
In  Doe,  d.  Locke  v.  Franklin  (d),  where  a  landlord  defrayed 
the  costs  of  defending  an  action  of  ejectment  in  the  name  of 
an  illiterate  tenant,  who  afterwards  gave  a  retraxit  of  the 
plea  and  confession  of  the  action,  the  Court  set  aside  the 
retraxit  and  cognovit,  and  let  in  the  landlord  to  defend  the 
action.  So  in  Uickey  v.  Burt  (e)  it  was  held,  that  where  a 
lessor,  with  the  permission  of  a  bailiff,  M\ho  had  made  for  her 
a  distress  for  rent,  commenced  in  tlie  bailiff's  name  an  action 
against  the  sheriff,  for  taking  insufficient  pledges;  and  the 
bailiff  afterwards,  without  the  lessor's  privity,  released  to  the 
sheriff,  the  Court  set  aside  the  release,  and  a  plea  thereof 
puis  darrein  coniifiuance.  Although  in  Jones  v.  Herbert  (f) 
this  Court  held,  that  they  would  control  the  legal  power  of  a 
co-plaintiff  to  release  puis  darrein  continuance,  on  a  sug- 
gestion that  the  other  plaintiff  was  the  party  beneficially 
interested,  on  a  very  strong  case  of  fraud  only,  and  not  other- 
wise :  still  however,  if  that  case  be  looked  at,  it  will  be  seen 
that  the  affidavits  put  in  by  the  defendant  were  a  sufficient 
answer  to  the  application. 
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1 1820.  Mr.  SetjL  Lens   now   shewed  cause.     The   cases   cifed 

'^^^^^        were  inapplicable   to  the  present.     The  plaintiffs  were  %a 
V.  partnership  at  the  time  the  defendant's  debt  was  contracted, 

and  he  paid  the  amount  to  one  of  them,  who  was  autiiorised 
to  receive  it.  Legh  v.  Legh  and  Payne  v.  Rogers  we#e 
bottomed  in  fraud  and  collusion ;  here,  howeveri  there  w'as 
no  fraud ;  and  in  Jones  v.  Herbert  the  Court  said^  that  whef^ 
a  co-plaintiff  is  by  law  competent  to  give  a  release,  and  they 
were  called  upon  to  set  it  aside  against  the  law,  on  the  grbmid 
of  fraud,  the  plaintiff  applying  must  make  out  a  very  strong 
case  of  fraud.  That  case  is  decisive  of  the  present,  and 
therefore  the  release  given  by  Dowson  to  the  defendant  is 
good. 

Mr.  Serjt.  Blosset,  in  support  of  his  rule,  was  stopped  by 
the  Court. 

Lord  Chief  Justice  Dallas. — From  the  facts  of  this 
case,  I  am  of  opinion  that  the  release  cannot  be  set  aside. 
The  defendant,  previous  to  the  parlnership  of  the  plaintiffs, 
dealt  with  Dowson  alone,  afterwards  with  him  and  Jrion, 
and  after  the  partnership  was  dissolved,  both  of  them  ap- 
plied to  him  for  payment.  An  action  was  brought  by  both 
ill  the  month  of  September^  pending  which  Dowson  gave 
a  release  to  the  defendant,  without  the  knowledge  of 
Arton ; — this  was  not  fraudulent  per  se,  and  it  appears  thaft 
the  defendant  on  receiving  the  release  paid  Dowson  the 
sum  due  to  him  and  his  partner.  It  is  quite  clear  that  one 
plaintiff  may  release  a  cause  of  action  brought  by  two,  and 
therefore  the  Courts  have  laid  it  down  as  a  leading  prin- 
ciple, that  a  release  may  be  set  aside  if  there  be  fraud  be- 
tween the  parties,  but  that  the  party  applying  must  make  out 
a  very  strong  case  of  fraud.  The  defendant  here  knew  that 
the  plaintiffs  were  partners,  and  the  action  was  brought  in 
the  names  of  both.  The  defendant  could  not  then  know 
that  Arton  alone  was  to  receive  the  money  under  the  deed  of 
dissolution.     Dowson  afterwards  applied  to  the  defendant  for 
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Imymenti  and  be  was  fully  competent  to  settle  the  account. 
There  seems  to  have  been  neither  fraud  nor  collusion  between 
Dowson  and  the  defendant,  nor  is  there  any  reason  to  say,  tliat 
may  fraud  existed  between  Dowson  and  his  partner ;  though 
bis  giving  the  release  might  bo  improper,  still  it  is^not  frau* 
dulent,  and  although  the  defendant  was  thereby  discharged 
from  the  payment  of  costs,  still  it  would  not  amount  to  u 
fraud,  as  against  Arton.  It  is  clear  that  a  release  may  be  set 
aside,  though  it  be  apparently  good,  but  fraud  must  first  be 
proved  against  it,  and  1  am  therefore  of  opinion  that  this 
plet  must  stand. 

Mr.  Justice  Park. — 1  am  of  the  same  opinion.  In  all 
tbe  cases  from  Legh  v.  Ligh  to  Jones  v.  Herbert  this 
Court  has  refused  to  interfere  to  set  aside  instruments  of 
this  description,  unless  fraud  h§  clearly  established,  and  such 
fraud  cannot  be  inferred,  but  must  be  manifestly  apparent. 
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1820. 


Booth 


Mr.  Justice  Burrough  and  Mr.  Justice  Richardson 

coDciuring, 

Rule  discharged. 


iJuTT  V.  Sir  Nathaniel  Conant,  Knt. 


Tuesday, 
Feb.  8th. 


Xhis  was  ah   action   of  trespass   and  false  imprisonment.  AJosticeofthe 
*rhe  declaration  slated,-  that  the  defendant  on  the  7th  of  w!?bn^lfore 
March,  1817,  assaulted  the  plaintiff,  and  compelled  him  to  jj[^T"^?'°5 
go  along  divers  public  streets  to  the  Public  Office  in  Bow  nicnt  found, 
Street,  and  also  imprisoned  him  in  Newgatef  and  kept  him  in  the  tint  in^ 
there  without  any  probable  cause  for  one  hundred  days  then  J^^^e  to  iMae 

,       .  •'  hig  warrant  to 

neit  following,  contrary  to  tbe  laws  and  customs  of  this  realm,  apprehend  a 

party  charged 
on  oath  with 

pnblishing  a  libel,  and  reqoire  him  to  find  bail,  aod  in  deiauU  of  saretict 

to  conmut  him  to  prison  to  abide  his  trial. 

TOL.IV*  O 


Butt 

V. 
C0NANT. 
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1820.  every  of  you  upon  sight  hereof,  to  take  and  bring  before  me 
or  some  other  of  his  Majesty's  Justices  of  the  Peace  for 
fVesimiiister,  the  body  of  R.  G.  Butt  (the  plaintiff,)  of 
whom  you  shall  have  notice,  to  answer  to  all  such  matters 
and  things  as  on  his  Majesty's  behalf  shall,  on  oath^  be 
objected  against  him,  (plaintiff);  for  that  he,  on  the  5tfa 
of  March  instant,  did  publish,  and  cause  to  be  published, 
a  certain  wicked,  scandalous,  and  malicious  libel,  imputing 
the  crime  of  robbery  to  Edward  Lord  ElUnborovgjk^ 
Lord  Chief  Justice  of  his  Miyesty's  Court  of  King's 
Bench,  and  another  wicked,  scandalous,  and  maliciotts 
libel,  imputing  to  Robert  Henrif  Lord  Ca$tlereagh^  that 
he  had  stated  a  gross  falsehood  to .  the  House  of  Com-* 
mons,  to  answer  his  own  purposes,  and  to  the  said  Edward 
Lord  Ellenborough,  that  he  had  unjustly  convicted  the 
plaintiff,  to  make  money  of  him,  against  the  peace,  See.'' 
This  warrant  was  duly  signed  aud  sealed  by  the  defendant 
That  the  defendant,  on  the  7th  of  March,  IB  17,  caused 
the  plaintiff  to  be  arrested  and  taken  into  custody  on  the 
warrant  for  publishing  the  said  libels,  and  to  be  brought  and 
taken  before  the  defendant  as  such  Justice,  to  be  examined 
and  answer  before  him,  touching  and  concerning  the  publish^ 
ing  the  said  libels  by  the  plaintiff,  to  be  dealt  with  according 
to  law ;  and  that  on  the  neglect,  refusal,  and  default  of  the 
plaintiff  to  find  surety  or  sureties,  to  answer  in  due  course  of  law, 
for  publishing  tlie  said  libels,  the  dcfendant|being  such  Justice, 
by  bii  certain  other  warrant  under  his  hand  and  seal  of  office, 
committed  the  plaintiff  to  the  custody  of  tlie  keeper  of  his 
Majesty's  gaol  of  Newgate,  the  plaintiff  preferring  it  to  any 
other  gaol,  whereto  he  might  be  committed.  And  thereby 
required  the  said  keeper,  or  his  deputy,  to  receive  into  his 
hands  tlie  body  of  the  plaintiff,  therewith  sent  him,  charged 
before  him,  the  defendant,  as  such  Justice  as  aforesaid,  upon 
oath  for  publishing  die  said  libels,  and  him  the  plaintiff  safely 
to  keep  in  his  custody  for  want  of  sureties,  until  the  plaintiff 
should  be  <lischarged  by  due  course  of  law,  wherefore  tbe 
plaintiff  was  accordingly  committed  and  taken  into  the  custody 
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of  the  said  keeper^  and  was  afterwards  convicted  and  found        1820. 
guilty  of  the  libels  in  due  course  of  law. 


BUT» 

V. 


That  the  several  acU  in  the  declaration  mentioned,  and      Cowaiit. 
therein  complained  of  and   alleged  to    be  trespasses,  were     • 
done  and  committed  by  the  defendant,  under  and  in  pursuance 
of  the  said  warrants  so  issued  and  granted  by  him  as  afore-     \ 
•aid,  and  in  prosecution  thereof,  and  not  otherwise;   but 
whether  or  not  the  defendant  is  guilty  of  the  said  trespasses, 
the  Jurors  pray  the  advice  of  the  Justices  of  this  Court, 
The  case  now  came  on  for  argument,  when 

Mr.  Serjt.  Faughan  for  the  plaintiff,  having  premised  that 
the  only  point  was,  whether  the  facts,  as  stated  in  the  special 
verdict,  were  a  sufficient  and  legal  defence  to  the  action,  ob- 
served,  that  it  involved  a  most  important  question  of  constitu- 
tional law,  as  it  affected  both  the  liberty  of  the  subject  and  the 
freedom  of  the  press.     Admitting  the  grossness  of  the  libels, 
and  that  it  might  be  expedient  to  clothe  a  Magistrate  with 
the  power  which  has  been  exercised  by  the  defendant,  still  the 
question  is,  whether  the  jurisdiction  he  has  assumed  in  the 
present  instance  be  or  be  not  justified  by  law.    Hiis  will 
depend  not  on  mere  matter  of  inference  or  strained  construc- 
tion,  but  on  some  clear  position  or  acknowledged  rule  of 
law.     Such  rule  can  only  be  derived  either  from  the  terms  of 
the  commission  of  the  peace,  under  which  Magistrates  act, 
or  by  statute  or  the  ancient  common  law.     If  it  be  not  de- 
rived from  either  of  these,  the  language  of  Lord  Camden^  in 
Entick    V.   Carrtftgton(a)   is    particularly   applicable,   viz. 
that  **  if  this  is  law  it  would  be  found  in  our  books."    It 
must  be  inferred,  therefore,  that  if  it  is  not  to  be  found  there, 
it  is  not  law.   First,  then,  as  to  the  nature  of  the  commission ; 
originally,  the  peace  was  kept  by  peri^ons  termed  Conserva-  • 

(a)2  n'i[«.  ^91. 
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thority  than  they.    The  first  legislative  direction  was  made 
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o.  in  the  1st  Edw.  3.  c.  16.  (a\  which  wras  a  mere  order  that  the 
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peace  should  be  kept.  From  that  timCi  however,  to  the 
33d  of  Elizabeth,  when  the  commission  under  which  Ma- 
gistrates now  act  was  settled,  their  powers  had  been  consider- 
ably enlarged,  for  in  Lambard{b)  it  is  said,  that  it  was 
the  *'  opinion  of  all  the  Judges  (and  2  Rich.  e.  3.  9-  Uf 
cited)  that  Justices  of  the  Peace  had  no  other  power  at 
the  first  but  only  ad  pacem  regis  conservandam,  as  appeared 
by  the  statute  1  Edw.  3.  c.  16.  But  that  in  the  very  next  year 
after,  the  form  of  their  commission  was  enlarged,  so  as  they 
had  the  statute  of  H'inton  in  charge,  and  were  both  enabled 
to  enquire  of  felonies  and  trespasses,  and  warranted  also  to 
arrest  felons  that  were  indicted."  But  no  express  authority 
yras  given  by  these  commissions  to  Magistrates  to  arrest 
felons  that  were  indicted,  if  by  the  common  law  a  Conser* 
v^tor  of  the  Peace  had  such  power ;  and  if  felons  had  no| 
been  indicted,  they  had  no  authority  whatever  to  arrest 
them.  The  original  authority  vested  in  Magistrates,  there- 
fore, was  the  mere  keeping  the  peace,  which  was  afterwards 
enlarged  froin  time  to  time  by  various  acts  of  Parliament 
The  form  of  the  commission  under  which  Magistrates  now 
act  was  settled  m  Michaelmas  Term,  1590,  at  a  conference 
of  all  the  Judges,  when  Sir  Christopher  TVray  was  Cliief 
Justice  of  the  King's  Bench.  That  commission  compre- 
}iends  two  branches,  first,  as  to  what  Magistrates  are  em- 
powered to  do  out  of  Sessions,  and,  secondly,  in  Sessions. 
Tlic  first  assigns  Magistrates  out  of  Sessions  to  keep  the 
peace,  and  cause  all  the  statutes  for  the  good  thereof  to  be 
kept,  and  punish  those  who  should  offend  against  them,  anc) 


(a)  By  which  it  is  provided,  that  for  the  better  maintenance  of  the 
peace  in  every  comity,  good  and  lawful  men,  which  were  no  maintaiDcrs 
of  evil  or  barrctoi-8,  »houkl  be  a:isigued  to  keep  tlic  peace. 

(6)  Book  I.  c.  9.  p.  40. 
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ctuse  those  who  should  threaten  uny  of  the  people  as  to.tbefar 
persons,  or  burning  their  houses,  to  come  before  theni|  to  ^^'" 
compel  them  to  find  security  for  the  peace  £Dr  good  be-  Conant. 
hmvioury  and  on  refusali  to  imprison  them  till  they  should  find 
It  There  is  nothing  in  this  branch  that  touches  the  present 
question,  as  no  jurisdiction  is  thereby  given  them  to  interfere 
in  cases  of  libel,  as  they  are  merely  authorised  to  preserve  the 
peace,  and  observe  and  execute  all  the  statutes  and  ordinances 
relating  thereto.  As  to  the  second  branch.  Magistrates  in 
Sessions  are  empowered  to  enquire  into  trespasses  and  other 
misdemeanors  and  offences;  therefore,  under  the  term  ''  tres- 
passes'' they  have  a  jurisdiction  over  cases  of  libel.  That  has 
been  decided  in  the  cases  of  2%e  King  v.  Ri^l(a),  and 
TAe  King  v.  Summers  (6).  In  the  latter  case,  an  indictment 
had  been  preferred  before  Justices  in  Sessions  on  a  private 
libel,  and  Lord  Chief  Justice  Hyde  at  first  thought  it  was 
matter  of  error,  but  afterwards  altered  ^  his  opinion  in  con- 
formity to  those  of  the  other  three  Justices,  who  held  it  to 
be  indictable,  because  it  tended  to  a  breach  of  the  peace. 
Lombard,  iu  commenting  on  the  commission,  seems  to  think 
that  the  duties  of  Magistrates  must  be  executed  in  such  man- 
ner as  is  imported  by  the  terms  of  the  order  itself;  for  he 
says,  (c)  **  But  even  as  the  conservation  of  the  Peace,  and 
the  execution  of  the  statutes  be  several  thuigs,  so  is  there  in 
the  first  branch  (or  clause)  two  distinct  ways  or  means  for 
the  effecting  of  the  same.  For  the  statutes  are  to  be  per- 
formed according  to  such  prescript  and  order  as  themselves 
do  deliver,  wherein,  if  no  power  at  all  be  expressly  given  to 
any  one  Justice  of  the  Peace  alone,  then  can  he  not  other- 
wise compel  tlie  observation  thereof  than  by  admonition  only, 
and  calling  upon  the  parties :  in  which  behalf,  if  he  shall  not 
be  obeyed  accordingly,  he  is  to  prefer  the  cause  at  the  Ses- 
sions, and  to  work  it  to  a  presentment  upon  this  statute,  and 
so  by  the  help  of  his  fellow  Justices  to  hear  and  determine 

(a)  1  Sir  IV.  Bl.  368.— —(6)  1  Lev.  139.  (c)  Book  1.  c.  9.  p.  46. 
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thereof  as  the  law  requiroth."    Tiie  onlj  question  here  m„ 
whether,  without  any  presentment  madei  infbnnation  filed,  or 
indictment  found,  a  magistrate  has  jurisdiction  to  bring 'IIm 
publisher  of  a  libel  before  him  by  warranty  and  comBHt  hnn 
to  prison  in  case  ha  neglect  or  refuse  to  find  sureties  on 
being  required  so  to  do.     There  being  no  statute  gmtiqg 
such  jurisdiction,  and  the  language  of  the  commission  not 
even  inferring  such  an  authority,  the  only  remaining  foundatien 
OB  which  such  jurisdiction  can  rest  is  the  common  law  of  ^ 
f^e  land.     On  this  point  the  opinions  of  the  most  eminent 
lawyers,  and  best  text  writers   are  to  be  consulted.    Thn 
authority  of  Lord  Coke  is  extremely  important,  as  be  Iffeti 
shortly  after  the  commission  was  settled,  and  when  the  fefms 
of  it  were  well  understood  and  defined,  and  in  the  Fourfk 
Institute  (a)  he  contends,  that  in  a  case  of  felony,  until  in- 
dictment found,  a  Magistrate   has  no  power   to  commit. 
Iliat  position,  however,  has  been  objected  to  by  Hak^Mi 
HawkifiSp  as  being  too  straight-laced,  but  it  well  becometftt 
Judge  to  be  straight-laced  on  such  a  subject  so  deeffty*  eort^ 
ceming  the  liberty  of  the  person,  and  not  to  relax,  so  In  in 
point  of  fact  to  make  it  no  rule  whatever.     Formerly,  libel 
waa  a  rare  offence,  and  continued  so  until  wilting  becanfe 
more  general ;  but  Lord  Coke  founded  his  position  on  Magna 
Charta,  *'  Nee  super  enm  ibimus,  nee  super  eum  miliemHs 
nisi  per  legale  judicium  parium  suorum,  relper  legem  ierr^y 
Though  these  words  are  general  in  themselves,  he  considered 
it  necessary  that  there  should  be  no  infraction  of  the  liberty 
of  the  subject,  but  by  clear  and  express  authority,  and  he 
referred  to  the  Year  Book  (&),  which,  altliongh  it  was  not  an 
uLtiuiate  decision,   still   he  adopted  the    resolution    of  the 
Court  on  that  subject,  and  said,  ''  for  Justices  of  the  Peace  to 
make  warrants  upon  surmises,  for  breaking  the  houses  of  any 
subjects  to  search  for  felons  or  stolen  goods,  is  against  Magna 


(«)  c.Ul.  jra^je  177.- 


(6)  M  Ihn.  U.  folio  16.  a. 
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Chartai  and  we  bold  the  resolution  of  the  Court  in  the 
JSooks  to  be  law,  that  a  Justice  of  the  Peace  could  not  make 
3  warmnt  to  take  a  man  for  felonyi  unless  he  be  indicted 
ibeieol,  and  that  must  be  done  in  open  Sessions  of  the 
Peace."    That  is  consistent  with  the  authority  in  the  ancient 
commissioni  that  Justices  shall  have  authority  to  arrest  a 
felon  after  he  is  indicted.     Lord  Coke  then  referred  to  the 
lat  «c  fid  Phil.  Sf  Mary,  c.  13  (rr),  and  the  ed  8c  3d  Phii. 
4r  Mary,(,b)  which  are  important  as  to  the  point  in  questioti, 
aa  it  seems  that  the  power  of  Magistrates  hai  insensibly 
grown  out  of  the  construction  put  on  those  statutes.     If  at 
common  law  a  Magistrate  was  empowered  to  apprehend  and 
ccHnmit  before  -indictment,  he  must  also  have  had  die  poWdr 
oi  Qxaminingy  but  those  statutes  were  passed  for  the  purpose 
f^  giving  hiiD  a  power  of  emmiuing  and  committing  in  cases 
o£  Cdoiiy.  By  tlie  first  statute  the  power  was  not  thought  to  bik 
aufficieotly  laige  on  a  positive  charge  of  felony,  and  therefore 
ibe  laller  extended  it  to  persons  tuupeeted  of  felony.     It  is 
piobabief  therefore,  that  the  power  of  examination  eiereised 
by  Magistrates  in  cases  of  felony  has  since  extended  to  tbe 
fa«BS  to  which  it  is  not  legally  applicable,  and  of  whidi  Hbel 
iwy  be  considered  as  one.  There  is  another  statute  applicable 
tq  the  pjT^seiit  question,  viz.  the  ASA  Ed».  3.  c.  3.  where  it  is 
exprefised  "  that  no  man  shall  be  put  to  answer  any  accusation 
without  presentment  before  Justices,  or  matter  of  record,  or 
by  due  process  and  writ  original,  acc6rding  to  tbe  old  law  6f 
tbe  land.**    This  statute,  therefore,  fortifies  the  position  of 


IMO^ 


Butt 

COHAIIT, 


(a)  By  tUc  4Ui  section  of  which  it  is  enacted,  that  Juiticos  of  the  Peacf , 
when  any  prisoner  is  brought  before  them  for  any  mauslaughtcr  or 
Ivlony,  t)efore  any  bailment  or  mainprizc,  shall  take  the  examination  of 
the  priaoner,  and  iaformation  of  them  that  bring  him,  fnf  the  iact  nvfA 
circnuistances  thereof;  and  the  same,  or  as  much  thereof  as  shall  be 
material  to  prove  the  felony,  shall  put  in  writing  before  tliey  make  the 
bailment ;  which  examination,  together  with  the  bailment,  the  Justices 
shall  certify  at  the  next  General  Gaol  Delivery,  to  be  holdcu  within  (he 
}«niit»  of  their  commisuou. 

fjb)  c.  10. 
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hord  CokCj  whicb,  although  it  was  dissented  from  bj  Sir 
Matthew  Hale,  still  he  intended  to  confine  it  to  treasoB, 
felony,  and  actual  breach  of  the  peace,  and  not  as  to  a  libel, 
which  has  only  a  tendency  to  such  breach ;  for  the  cbaptsr  m 
which  Hale  raises  the  objectioui  relates  to  felonies  only  (a). 
So  in  the  chapter  on  the  arrests  of.  felons,  he  said  (6),  that 
*^  A  Justice  of  the  Peace  has  power  to  issue  a  warrant  Id 
apprehend  a  person  accused  of  felony,  though  not  yet  indicted. 
That,  upon  which  the  doubt  must  arise  to  those  that  made  a 
doubt  of  it,  must  certainly  be  the  statutes  of  Magna  Charta/* 
and  then  having  cited  authorities,  he  stated  that  *'  idl  the 
weight  of  the  question  upon  these  was  statutes  to  see  what  the 
law  of  die  land  was,  for  that,  if  these  preparatory  arrests  of 
felons  were  not  against  the  law  of  die  land,  they  wov  ttot 
restrained  by  these  statutes."  In  another  passage,  howeter, 
he  states  that  (c)  **  whether  goierally  a  Justice  of  Peaoe  ottt 
of  Sessions,  can.  issue  a  warrant  to  apprehend  persons  offswl- 
ing  against  a  penal  law,  though  within  their  cognizance,  aid 
so  to  bind  them  over  to  die  sessions,  or  in  defenlt  thereof  to 
commit  them,  and  thilr' before  indictment,  seems  doubtfol^* 
and  he  says  **  these  things  seem  to  make  against  it^  first,  be- 
cause some  acts  of  Parliament  particularly  and  expressly  an« 
thorise  them  to  it,  which  they  would  not  have  done  if  it  had 
been  otherwise  lawful ;  and  secondly,  because  in  most  cases 
of  thb  nature,  .though  the  party  were  indicted,  or  an  in- 
formation preferred,  yet  the  capias  was  not  the  first  process, 
but  a  venire  facias  and  distringas ;  and  in  cases  of  informa- 
tion no  process  of  outlawry  at  all  until  the  statute  21  Jae.  1. 
c.  4.  gave  such  process  in  actions  popular  as  in  actions  of 
trespass  in  et  armii**  So  Hawkins  {d)  discusses  the  question  as 
to  indictments  for  felony,  and  says  "  Inasmuch  as  it  seems  to 
have  been  the  constant  and  allowed  practice  of  late,  to  make 
out  warrants  on  the  suspicion  of  felony,  before  any  indict- 


(«)  HaU*s  Pleas  of  the  Crown,  tol.  i.  c.  50  (b)  Jd\  vol.  ii.  c.  13. 

page  i08,'  (c)  Id,  113.  (rf)  Book  U.  c.  13.  8. 11. 
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inent  halb  been  found  against  the  person  suspected,  the  same 
aeems  to  be  countenanced  by  1  &  £  Phil.  ^T  Mary^  c.  13. 
and  2  &  3  Phil,  Sf  Mary,  c.  10.  which  direct  in  what  manner 
persons  brought  before  Justices  on  suspicion  shall  be  ex- 
amined, in  order  to  their  being  committed  or  bailed,  and  that 
ibe  ancient  opinion  that  a  Justice  could  not  make  out  a 
warrant  against  a  man  for  felony,  who  had  not  been  before 
indicted,  had  been  contradicted  by  constant  experience  ;**  but 
he  goes  on  to  state  (a)  that  ''  Wherever  a  statute  gives  to  any 
Qne  Justice  a  jurisdiction  over  aiiy  offence,  or  a  power  Iq 
require  any  person  to  do  a  certain  thmg  ordained  by  such 
ftatute,  it  impliedly  gives  a  power  to  every  such  Justice  to 
make  out  a  warrant  to  bring  before  him  any  person  accused 
of  such  offence,  or  compellable  to  do  the  thing  ordained  by 
such  statute ;  for  it  cannot  but  be  intended  that  a  statute 
giving  a  person  jurisdiction  over  an  offence,  doth  mean  also 
to  gtye  him  the  power  incident  to  all  Courts  of  compelling 
the  party  to  come  before  him,  and  it  vpould  be  to  little  pur- 
pose to  audiortse  a  man  to  reoqire  another  to  do  a  thing,  if  it 
:were  to  be  understood  that  the  person  authoiised  had  no 
power  to  compel  the  party  to  come  before  him.— But  it 
ieems  that  anciently  no  one  Justice  could  legally  make  out  a 
wamnt  for  an  offence  against  a  penal  statute  or  other  mis* 
demeanor,  cognizable  only  by  a  Sessions  of  two  or  more 
Justices,  for  that  one  single  Justice  hath  no  jurisdicti6n  'of 
such  offence,  and  regularly  those  only  who  have  jiaisdiction 
over  a  cause  can  award  process  concerning  it ;  yet  the  long; 
constant,  universal,  and  uncontrolled  practice  of  Justices  of 
the  Peace  seems  to  have  altered  the  law  in  this  particular,  and 
to  have  given  them  an  authority  in  relation  to  such  arrests  not 
now  to  be  disputed."  But  he  states  still  further  (fi)  that 
''  As  to  the  evidence  on  which  such  a  warraut  is  to  be  granted. 
It  seems  probable  that  the  practice  of -Justices  in  relation  to 
this  matter  also  is  now  become  a  law,  and  that  any  Justice 
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(if)  Book  ii.  c.  13.  ss.  15.  A:  16.« 
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1320.  may  justify  the  granting  of  a  warrant  for  the  arrest  of  any 
^T^^  person  upon  strong  grounds  of  suspicion  for  a  felony  or  otbcr 
V.  inisdemcanori  before  any  indictment  hatb  been  found  iqgUBll 

him ;  yet,  inasmuch  as  Justices  claim  this  power  rather  1^ 
connivance  dian  any  express  warrant  of  law,  and  sinc^  the 
undue  execution  of  it  may  prove  so  highly  prejudicial  to  Ate 
reputation  as  well  as  the  liberty  of  the  party,  a  Justice  of 
Peace  cannot  well  be  too  tender  in  his  proceedings  of  this  kuad, 
and  seems  to  be  punbhable  not  only  at  the  suit  of  the  Kmg^ 
but  also  of  the  party  grieved."     Hawkins  therefore  thought 
that  this  had  rather  been  acquired  by  connivance,  dian  war- 
ranted by  law,  as  applied  even  to  felonies  ;  and  when  he  troals 
of  misdemeanors  he  means  those  only  which  amoont  to  an 
actual  breach  of  the  peace,  and  with  this  Hale  also  agreea  % 
but  neither  of  them  carry  the  point  so  far  as  to  extend  it  lo 
cases  of  trespasses  not  aipouuting  to  such  actoal   bnacb. 
In  DalioHs  Jtalice  {a)  it  is  said,  that  as  to  '<  Justices  of  the 
Peace  binding  over  or  granting  a  warrant  against  oflbnden 
Mpon  any  penal  statute,  to  appear  at  the  Sessions  to  answer 
to  their  offence,  though  such  statute  be  within  the  power  of 
the  Justice,   yet   such  warrant,  or  binding  over  of  Midi 
offenders,  may  seem  not  warranted,  unless  it  be  specially  so 
appointed  as  it  is  by  certain  statutes ;"  and  he  refers  to  the 
5th  Eliz,  c.  4.(b)f  as  giving  them  a  power  to  commit*    There 
was  no  necessity  to  give  them  this  power  by  statute  if  they 
possessed  it  before  under  the  common  law,  or  by  virtue  of 
their  commission.    So  by  the  93d  Eliz.  c.  10.  Magistrates 
were  empowered  to  examine  persons  offending  against  the 
Game  Laws,  and  take  a  bond  with  sureties  to  appear  lo 
answer  the   offence  at  the  next  Sessions.     This  bemg  a 


(a)  Chap.  169,  page  676.  "'^ 

(6)  By  Mction  39,  it  is  enacted,  that  *'  Junticei  of  Peace  sball  bavc.faD 
power  to  hear  and  determine  aU  ofiencei  that  thall  be  committed  agaia^t 
that  statute,  or  against  any  branch  thereof,  as  well  upon  indictment  be. 
fore  them  in  Sessions,  as  upon  information,  action,  Sec.  and  may  by 
virtue  thereof,  make  process  against  the  defendant,  aa4  award 
execution." 


u 


(c)  Page  576. 

{b)  By  which  it  is  enacted,  that "  Whenever  any  person  shall  be  charged 
with  any  oflTence  for  which  he  may  be  prosecuted  by  Indictment  ^r 
^formation  in  the  Court  of  Kimg^t  Bench,  not  being  treason  or  felony, 
and  the  same  shall  be, made  appear  to  any  Judge  of  the  same  Court 
^y  affidavit,  or  by  certificate  of  an  hidictmeat,or  information  being  filed 
mgainst  such  person  in  the  said  Court  for  such  offence,  it  shall  be  lawfnl 
for  snch  Judge  to  issue  his  warrant  under  his  hand  and  seal,  and  thereby 
cause  such  person  to  be  apprehended  and  bronght  before  him  or  some 
otiier  Judge  of  the  same  Court,  or  any  of  his  Majesty's  Justices  of  ,tlie 
PteMe,  in^rdcr  to  liia  being  bound  to  bit  Migesty  with  two  sufficient 
securities,  in  such  sum  as  in  the  warrant  shall  be  expressed,  with  con- 
dition to  appear  in  the  said  Court,  at  the  time  mentioned  in  such  war^ 
Tut,  and  to  answer  to  all  indictments  or  informations  for  any  sucb 
^ffience.'* 


CoMAnT. 


\U  tHB  GOTH  YEAR  OF  GEO.  III.  AND  1ST  OF  GEO.  IV.  ^t^ 

I 

penal  law,  and  Magistrates  having  a  jurisdiction  to  execute  1820. 
k^  there  could  be  no  necessity  to  give  them  a  direct  power  ^^^^ 
of  compelling  a  party  to  enter  into  a  recognisance,  with  _  «. 
sureties,  if  it  was  before  given  by  the  common  law ;  and 
DuUon  says  (a)  ''  but  such  offenders  ought  first  to  be  indicted, 
and  thereupon  process  from  the  Sessions  is  to  be  awarded 
q^ainst  them  until  they  come  in,  &c.''  The  48th  Geo.  3. 
c.  68.  s.  Lib)  furnishes  a  strong  inference  against  vesting  an 
authority  in  a  Magistrate  to  commit  in  a  case  of  this  descrip- 
tion, u  that  statute  applies  only  to  the  Judges  of  the  KiugU 
Benekf  who  are  by  virtue  of  their  commission  Justices  of  the 
Peace  throughout  the  kingdom,  and  therefore  have  all  the 
powen  with  which  Magistrates  are  invested.  Why,  therefore, 
did  the  Legislature  deem  it  expedient  to  give  those 
Judges  a  power,  before  information  filed  or  indictment  found, 
when  they  had  it  before,  by  virtue  of  the  commission  under 
which  .they  were  acting  as  Magistrates?  With  respect  to 
the  cases  on  this  subject  it  has  never  yet  been  decided  that  a 
Justice  of  the  Peace  is  empowered  to  commit  a  person  found 
gi^ty  of  publishing  a  libel,  although  a  Secretary  of  State 
has  exercised  such  power.  But  the  particular  duty  of  a 
Secretary  of  State  is  to  keep  the  King's  Privy  Seal,  and  he 
ia  also  a  Privy  Counsellor ;  and  it  is  a  very  different  questi(>n 
whether  he  may  not  be  authorised  to  exercise  this  power ; 


2(^  CASES   IN   HILARY  TERIkiy 

1820.        fot  in  the  case  of  The  Seven  Bishops  (a),  who  had  been  caib^ 
mitted  for  '  a   libels  three  of  the  Judges  \i*cre  of  opinioii 


BOTT 

V.  that  they  were  entitled  to  be  discharged  under  the  prmlego 

which  belonged  to  them  as  Peers,  it  was  very  much  disctused 
whether  this  warrant  would  have  been  legal,  unless  it  had 
issued  and  been  actually  signed  at  the  Council  B<Mid; 
Besides,  the  power  of  the  Secretary  of  State  is  confided  fa 
seditious  libels  on  the  Goveniment,  and  he  is  therefore  undof 
their  controul.     Whether    he  derives  such  power  from  wm 

"  immediate  mandate  of  the  Crown  is  uncertain,  but  it  is  fit^ 

for  the  dignity  of  the  State,  that  he  shotild  be  entrusted  with 
it,  and  having  so  long  exercised  it,  it  cannot  now  perhaps  be 
disputed  or  rejected. — {Mr.  Justice  Burro^ghn  How  do  yott 
distinguish  a  Secretary  of  State  from  a  Conservator  of  thcf 
P^ace  ?]  He  has  not  the  same  authority.  The  office  of  Socio-' 
tary  of  State  was  inferior  until  Ambassadors  were  received  by 
them  from  different  Courts.  This  office  has  only  exieted 
since  the  commission  of  the  peace  was  granted  to  Magis- 
trates. In* Entick  v.  Carrirtgion^  Lord  Camden  said  (6),  that 
'*  we  should  consider  the  usage  of  these  warrants,  (by  a  So^ 
cretary  of  State)  since  the.Revolution ; — if  it  began  thea^  it  is 
too  modem  to  be  law ;"  and  the  first  instance  of  a  resist* 
ance  to  the  authority  of  such  Secretary  was  iu  the  raign 
of  Queen  Anne,  viz,  in  the  case  of  The  Queen  v.  Derby ; 
and  although  he  has  so  long  exercised  this  power,  still  it 
does  not  even  now  appear  that  he  is  authorised  to  do  so. 
But  the  same  power  is  by  no  means  to  be  extended  to  a 
Justice  of  the  Peace.  Even  the  jurisdiction  of  the  Scert* 
tary  of  State  to  commit  was  doubted  in  the  case  of  The  QueM 
▼.  Derby  (c),  where  the  question  arose  on  a  commitment 
by  the  Secretary  of  State  for  a  libel  against  the  Government^ 
and  it  was  urged  there  he  could  not,  although  he  m^t 
in  cases  of  treason  or  felony^  because  there  was  no  offence 
on  which  a  commitment  might  be  made  by  law  until  indict* 


(•)  4  Stole  Trials,  d05. (6)  S  Wik.  29S>  '      t(c)  Fortituki,  t4fff 
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■lent  or  presentment,  but  in  support  of  his  jurisdiction  it        1820. 
was  argued  that  it  vma  not  a  commitment,  but  that  the  party        ^"^^ 
was  merely  kept  in  custody  m  order  to  be  examined,  and  that      _    «. 
hairing  acquiesced  to  such  commitment  he  could  not  object. 
But  fhe  language  of  Lord  Chief  Justice  Parker  shews 
vary  forcibly  what  his  opiuion  would  be  in  a  case  of  Mb 
description.    He  said,   **  The  warrant  is  good   and  legal. 
Suppose  diere  be   an  infcmnation   to  a  Justice  of  Peace 
lhat«pne  is  a  felon,  may  not  he  send  a  warrant  to  have  him 
come  brfore  him?    If  the   officer  must  pbey  the  warrant 
(as  he   must)  he   must    seize  him  and  must   secure  him 
only   for    that  purpose,  and   this   is  nothing  more.     TV> 
have  him  examined  is  a  privilege,  and  for  the  benefit  of  an 
ioDocent  man ;  for  perhaps  on  the  examination  he  may  clear 
himadf,  and  dien  he  will  be  dischai|;ed ;  nay,  in  die  case  of 
folony,  die  Justice  of  Peace  is  bound  to  take  his  examina- 
tioBi.''    That  case,  however,  was  applicable  to  a  Secretary 
of  State,  and  not  a  Justice  of  Peace,  and  it  was  compared 
to  a  conunitment  by  the  latter  on  a  charge  of  felony,  and  not 
in  a  case  of  libel.    Independently  of  that  case,  however, 
is  that  of  Tke  King  v.  Wilkes  (a),  which  is  expressly  in  pomt. 
Theie  the  defendant  was  a  Member  of  Parliatnent  at  the 
time,  and  the  ground  on  which  he  was  discharged  was,  that 
be  wits  enUtled  to   his   privilege,  as  a  libel  was  not  an 
actual  breach  of  the  peace,   but  merely  had  a  tendency 
thereto.    In  Sir  Baptist  Hicks*8  case(&)  the  question  was, 
whether  a  letter  that  was   sealed    and   delivered   to    the 
party,  containing  scandalous  expressions,  was  actionable  or 
not;  and   it  was  held  not  to  be  so,  because  it  was  only 
m  tendency  to  a  breach  of  the  peace.     Lord  Chief  Jus-^ 
tice  Pratt,  (afterwards    Lord  Camden)  in  delivering  bis 
jw^ment    in    Wilkes*a   case,   after  stating    that    the   de- 
fendant was  entitled  to  his  privilege,  and  therefore  ought 
to    be  discharged  from    imprisonment  without  bail;  and 

(•)  t  ITOf,  151.*— (^)  ^>M*  *^' 
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18S0.       commenting  on  the  case  of  The  Seven  Bishops,  tlie  Foom 
)r^        Institute  (a),    and   Lord  Tankerville^s    case,    said,    "We 
«•  are  all  of  opinion   that   a  libel  is  not   a   breach    of  tte 

peace,  it  tends  to  the  breach  of  the  peace,  and  that  k  thi 
utmost;"  and  he  concluded  by  saying,  ''I  carnibt  tmi 
that  a  libeller  was  bound  to  find  surety  of  the  peace  in  aay 
book  whatever,  nor  ever  was  in  liny  case  except  one,  whidi  is 
that  of  The  Seven  Bishops,  where  three  Judges  said,  that 
surety  of  the  peace  was  required  in  the  case  of  a  libel. 
Judge  Povell,  the  only  honest  man  of  the  four  Judges,  di^ 
sented,  and  I  am  bold  to  be  of  his  opinion^  and  to  say,  dhat 
case  is  not  law  ;  but  it  shews  the  miserable  condition  of  Ab 
State  at  that  time;  upon  the  whole  it  is  absurd  to  requira 
surety  of  the  peace  or  bail  in  the  case  of  a  libeller.''  Tbe 
decision  of  the  Court  m  fVilkes*  case  (&),  is  of  the  higlwrt 
authority,  and  unless  it  be  now  over-ruled  the  defendant  csh 
not  be  entitled  to  judgment,  as  he  has  exercised  an  unwar^ 
rantable  power  and  authority.  The  case  of  Entick  v.  Car* 
ringioH  (c)  is  not  particularly  applicable  to  the  present,  as  it 
was  discussed '  principally  on  the  power  of  a  Secretary  of 
State,  which  does  not  bear  even  the  most  distant  analogy  lo 
that  of  a  Justice  of  the  Peace.  As  therefore  there  n  no- 
tliing  in  the  form  of  the  commission  under  which  a  Magis^ 
trate  derives  an  authority  to  conunit  in  a  case  of  this  descrip- 
tion, nor  any  act  of  Parliament,  or  decided  cases  conferring 
such  a  power,  and  there  being  no  evidence  that  he  can  ex^ 
ercise  such  a  jurisdiction  by  the  common  law  of  the  land, 
which  must  be  most  clearly  defined,  the  plaintiff  is  entitled 
to  judgment.  At  all  events  the  onus  of  proof  is  with  the 
defendant,  and  as  the  jurisdiction  he  has  assumed  is  in 
express  derogation  of  the  liberty  of  the  subject,  it  must  be 
established  by  the  clearest  decisions,  and  the  most  unim^ 
peacbable  and  irresistible  authority. 


(a)  85.  C^)  S  '^<^'  159.  CO  ''•  ^^ 
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Mr.  Serjt.  Boxanquei,  contra. — No  distinction  can  be  1820. 
tiniwn  in  cases  of  libel,  except  as  to  the  degree  of  aggrava-  Biitt 
lion  ;  and  it  cannot  be  doubted  but  that  tlie  libels  in  quesUon  ^• 

are  of  the  most  flagrant  and  aggravated  nature.  All  the 
text  writers  concur  in  stating  a  libel  to  consist  in  a  tendency 
to  produce  disturbances  and  breaches  of  the  peace,  and 
that  it  is  therefore  an  offence  against  the  peace.  It  has  been 
contended  however,  tliat  it  does  not  amount  to  an  actual 
breach  of  the  peace; — but  it  is  immaterial,  for  the  purpose  of 
tbe  present  question,  whether  it  be  a  breach  of  tlie  peace,  as 
it  is  termed,  in^contradistinction  to  tliose  offences,  which  are 
against  the  public  peace  of  the  realm,  and  greatly  to  the  dis- 
turbance of  it,  or  whether  it  has  a  tendency  to  produce  such 
tnipach.  Admitting  that  it  does  not  amount  to  an  actual 
^broadi  of  die  peace,  still  it  goes  far  beyond  a  mere  misde- 
meanOTj  charged  cofttra  pacem,  hiasmiich  as  it  is  an  offence 
against  the  law  of  the  land ;  and  there  is  a  wide  distinction  to 
be  dra^u  between  offences  against  the  peace,  although  they 
pray  not  amotmt  to  an  actual  breach  of  it,  and  those  offences 
which  are  simply  misdemeanors.  It  is  not  necessary  for  the 
defendant  to  contend,  that  a  Magistrate  is  empowered,  where- 
ever  a  party  is  subject  to  be  indicted  for  nonfeasance,  or  any 
tpeciet  of  misdemeanor,  to  issue  a  wanant  against  him ;  it 
is  sufficient  to  shew  that  he  is  authorised  to  i^ua  his  warrant 
before  indictment,  for  an  offence  of  this  description.  Libel 
has  alwajs  been  treated  as  an  offence  of  great  aggravation, 
and  is  cognizable  by  indictment,  although  an  action  may 
iiol  in  strictness  be  maintainable,  as  in  the  case  of  a  challenge. 
It  is  true  that  libel  was  little  known  in  early  times,  but 
whether  scandal  be  written  or  oral,  it  is  still  an  offence  against 
the  peace.  In  Bracton(a)  there  is  this  passage:  **  Nunc 
auitm  dicendum  est  de  mitioribuSy  ei  levioribus  crimifnbus, 
qua   civUiter  iuUntantur,  sicul   de   actionibus   injuriarum 


(«)  De  CorMM^  Book  uL  c  56.  fol.  155.  cited  9  Rep,  GO.  (a). 
VOL.  IV.  P 


i 


312  CASES  IN  HILARY  TERM, 

18d0.       personalibus,  et  pertinent  ad  coronam  e6  quod  aliquando  sunt 

^^        contra  pacem  domini  regis.    Fit  atUem  injuria  nan  solum 

0*  cum  quU   pugno  percussus  fuerit,  verberatus,  vulnenUuMp 

^^^^  *     vel  fuUibus  axiuSf  verum  cum  ei  convitium  dictum  fuerit, 

vel  de  eo  faciu,m  carmen  famosuin  et   huju$modiJ*     la 

Bacon*$  Abridgment  (a)  this   passage  is  referred  to  among 

other  authorities,  and  it  is  termed  Libellus  famo$ut  teu  m^ 

famatoria  scriptura ;  which,  from  its  pernicious  tendency,  has 

been  lield  a  public  oifence  at  the  common  IaW|  because 

it  is  productive  of  duels  and  breaches  of  the  peace*    Jjxd 

Coke,  in  the  case  de  Libellis  famosis  (b)  says,  that  *^  every 

libel  which  is  called  Famosus  libellus  seu  infamatoria  ficrip* 

tura,  is  made  either  against  a  private  man  or  a  Magistrate 

or  public  person ;   if  it   be  against  a   private  man  it  de« 

• 

serves  a  severe  punishment,  for  although  the  libel  be  made 
against  one,  yet  it  incites  all  those  of  the  same  family,  kin- 
dred, or  society  to  revenge,  and  so  tends  per  conseguens  to 
quarrels  and  breach  of  the  peace,  and  may  be  the  cause  of 
shedding  of  blood,  and  of  great  inconvenience.  If  it  be 
against  a  Magistrate,  or  other  public  penon  it  is  a  greater 
offence ;  for  it  concerns  not  only  the  breach  of  the  peaces 
but  also  the  scandal  of  government."  The  libels  in  question 
clearly  concern  a  breach  of  the  peace,  and  are  a  scandal 
on  the  government  of  the  country.  In  the  more  modem 
authorities,  tlie  tendency  to  provoke  a  breach  of  the  peace 
is  uniformly  stated  to  be  the  ground  on  which  libel  is  in- 
dictable* A  distinction  however  has  been  taken  in  respect  of 
offences  which  concern  a  breach  of  the  peace,  althou^  not 
actually  so ;  in  the  one,  sureties  for  good  behaviour  are  re« 
quired,  in  the  other,  securities  for  the  peace;  for,  in  the  Year 
Book  (c)y  the  Treasurer  of  the  King's  Household  and  Sif 
Richard  Corbet,  Knt.  were  bound  to  the  King  de  bene 
gerendo,  and  tliey  went  with  swords  and  other  defensible  wea- 
pons openly  in  Westminster  Hall,  and  it  was  held,  that  their 


(•)  Tit.  Ubil,  A. (6)  5  Rep,  125.  (a) (c)  «  Hen.  7.  fol.  f^  S.  pi.  7. 


ra  THs  ooth  ysar  of  oao.  iii.  ahd  1st  op  ceo.  it.  StS 

n»cognfzafX9ef  were  forfeited  by  their  Inerely  wearing  arms,  1820. 
iritliougfa  there  had  been  no  affray  or  battery,  as  it  tended  tb  ^^ 
•  breach  of  the  peace ; — because  the  parties  bound  should  e» 

hate  demeaned  themaeWea  so  as  not  to  give  cMse  to  break 
tbe  peace  and  p«t  the  peopk  in  fear.  There  are  foor  cases 
in  which  the  arrest  and  eoftONtment  of  persons  for  libel  hatfb 
bmm  called  in  question,  and  objected  to,  viz*  thosti  of  Tht 
Severn  Bishops,  The  Queen  v.  Derby,  Tke  King  V.  Er» 
hmry  (a\  and  The  King  t.  Wilkee.  In  two  of  these  di^ 
antst  was  objected  to,  on  the  ground  of  privilege ;  and  in  the 
«ther  two,  tlie  cpiestion  turned  on  tbe  anthofity  of  the  person 
by  whom  the  arrest  was  made,  namely  the  Secretary  of  State* 
Tke  Severn  Bish^pe  and  WUke/e  case  turned  on  privilq;e 
srione;  and  it  wtfs  assumed  throughout  fbe  whole  of  th^ 
wgnwent,  that  if  the  parties  had  not  been  privileged,  the 
anestwoald  have  beM  good  and  legal.  Tbe  first,  among; 
ether  pohtts,  raised  the  main  question,  vi^ther  Bishops 
were  Uable  to  be  accused  for  libd,  being  Lords  of  Parlia- 
snent ;  and  in  Hamelts  SitUe  Trials  (i)^  Lord  Chief  Justice 
Wright  observed,  m  the  course  of  Ae  argument,  that  the 
mdy  point  to  be  looked  at  was,  whether  there  could  be  a 
cMnmitment  of  a  Peer  for  a  bare  misdemeanor.  In  fVilkes*a 
case  ihree  objections  were  taken,  and  in  the  two  first  it  was 
not  even  affected  to  be  argued,  that  ito  unprivileged  person 
eonid  not  be  arrested  for  m  libel ;  on  the  contrary,  tbe  lan- 
guage of  Lord  Chief  Justice  Prait,  iff  giving  judgment  on 
ike  second  objection,  appears  to  h«9e  considered  that  he 
might;  for  it  was  there  contended,  that  the  libel  should  be 
fisUy  set  out  in  the  vrarrant;  but  his  Ix)rdship  said(c),  '^The 
Mrture  of  the  offence  of  libel  is  well  known  to  us,  and  it 
is  such  a  misdemeanor  as  we  should  require  good  bail  for  ;^ 
and  therefore  it  was  unnecessary,  in  that  case,  to  have  set  out 


(«}  a  Mod.  177.  (b)  Vol.  xii.  gt3.        -(g)  S  mu.  159. 
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1020.       the  particular  libel  in  the  warrant.    The  third  point  in  that 
2r^        case  turned  solely  on  the  ground  of  privilege,  but  it 
o.  never  attempted  to  be  argued  that  a  common  person 

not  liable  to  be  held  to  bail  for  a  libel.    Besides,  that  caae 
has  been  Vicry  differently  reported,  and  a  different  concluaon 
drawn ;  for,  according  to  JVilsoTif  Lord  Chief  Justice  Prait 
is  reported  to  have  said  (a),  *'  Upon  the  whole  it  is  absurd 
to  require  sureties  of  the  peace  or  bail  in  the  case  ci  m 
libeller,  and  therefore  Mr.  Wilkes  must  be  discharge  firom 
his   imprisonment;"   but  in  HowelCs  State  Triab,  where 
his  Lordship's  judgment  is  stated  at  length,  it  appears  diat 
he  said  (&),  *'  Perhaps  it  implies  an  absurdity  to  demand 
sureties  of  the  peace   from  a  libeller.    However,  what  was 
done  in  the  case  of  The  Seven  Bishops  1  am  bold  to  ^eoy 
wras  law.    Upon  the  whole,  though  it  should  be  admitted 
that  sureties  of  the  peace  are  requirable  from  Mr.  ffilkewg 
still  his  privilege  of  Parliament  will  not  be  taken  away  liH 
sureties  have  been  demanded  and  refused.*'     The  cases  of 
The  Queen  v.  Derby  and  The  King  v.  Erbury^  proceeded  on 
an  objection  to  the  particular  person  by  whom  the  warrant 
was  granted,  namely,  the  Secretary  of  State;  and  it  was 
contended  that    his  authority   was   much  inferior  to   that 
of  a  Justice  of  the  Peace,  because  he  could  not  administer 
an  oath,  or  hold  persons  to  bail,  but  it  was  not  there  at- 
tempted to  be  argued  that  a  Secretary  of  State  had  any 
power  or  authority  which  did  not  ^belong  to  a  Magistrate  or 
Conservator  of  the  Peace.    In  answer  to  the  objections  in 
the  former  case,  it  was  said  bj  the  Counsel  for  the  Crown, 
that  if  they  prevailed  it  would  make  an  end  of  all  warrants 
of  Justices  of  the  Peace,  and  that  the  warrant  there  waa  not 
ifycommitmeuty  but  only  what  was  necessary,  in  order  to  the 
defendant's  being  examined;  and  Lord  Chief  Justice  Parker 
put    die    case    of  a   Justice    of    the   Peace    granting  his 

(a)  «  WiU.  160,  {h)  Vol.  xU.  page  99J. 
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warrant  for  felony,  merely  for  i\\e  purpose  of  iiiustration«  1820. 
la  the  first  instance,  when  a  Magistrate  issues  his  warrant  to  ^^^^^^ 
bring  a  party  before  him,  he  is  merely  detained  in  custody  r. 

until  he  answer  to  an  examination  before  such  Magistrate,  in      ^"a"^- 
order  to  ascertain  whether  bail  be  required  or  not,  in  default 
of  which,  if  necessary,  he  may  be  eventually  committed  to 
take  his  trial.    It  has  been  contended,  that  the  power  of 
commitment  is   confined  to  actual  breaches  of  the  peace^ 
or  cases  where  sureties  may  be  required,  but  a  person  may 
be  arrested  on  a  warrant  of  a  Magistrate  for  the  most  trifling 
assault,  and  committed  to  prison  if  be  does  not  find  bail ; 
bat  no  surety  of  the  peace  can  bei»  required,  because  such 
assault  has  been  committed.    It  is  equally  clear  that  there  ^ 
are  iqany  cases  in  whidi  a  Magistrate  may  issue  his  warrant  ' 
and  commit  in  the  first  instance,  where  there  has  been  no 
actoal  breach  of  the  peace,  as  for  a  conspiracy  to  levy  nar 
against  the  Kiog,  which,  although '  it  does  not  amount  to 
treasoD,  is  the  highest  species  of  misdemeanor  of  which  a  sub- 
ject can  be  guilty;  it  is  a  misdemeanor  while  it  rests  in 
conspiracy,  for  which  a  party  may  be  committed.     So  in  the 
case  of  a  challenge,  there  is  no  actual  breach  of  the  peace, 
bat  it  is  an  offence  contra  pacem,    for   which  the  chal-  • 
leoger  may  be  proceeded  against  either  by  indictment  or 
information,  and  be  immediately  arrested  and  held  to  bail* 
The  opinion  of   I^ord    Coke  has  been  expressly   contra- 
Acted  by  my  Lord  Hale,  who  plainly  shews  that  the  au- 
thority in  the  Year  Book,  on  which  the  former  principally 
relied,  did  hot  justify  him  in  the  conclusion  he  has  drawn, ' 
that  a   Magistrate    could   not    commit  for   felony  before 
iodictaient   found ;     for   the  very  object    of   the    statutes 
of  Philip  ts  Mary,  was  to  prevent  Magistrates  firara  im- 
properiy  admitting  persons  to  bail.    They  recognized  the 
practice  of  persons  being  brought  before  Magistrates,  aud 
then  assigned  them  a  duty  which  they  either  had  neglected,  or 
had  not  before,  viz.  to  take  an  examination  which  was  to  be  ^ 

returned  \  and  these  statutes  were  passed  before  Lord  Qok^ 
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t620.        wrote  ibe  passage  in  question.   It  has  been  admitted  that  thest 


ByTT 


sWutes  have  given  Magistrates  power  to  commit  in  casts  of 
«/  felony,  but  they  are  equally  empowered  to  arrest  and  cosBSiil 
^^^^*  in  cases  of  conunon  assault,  for  Lord  Hale  does  npt  coafiiHi 
himself  to  caaes  of  felony,  but  says,  that  (a) "  Justicoi  of 
Peace  may  also  issue  their  warrants  within  the  precimets  of 
their  commission,  for  apprehending  persons  charge^  of  crimes 
within  the  cognizance  of  the  Sessions  of  the  Peace,  and  biod 
th(m  over  to  appear  at  the  Sessions,  and  this,  though  diA 
offender  be  no^  yet  indicted ;  and  therefore  the  opinioB  of 
J(4>r4  Coke  (jb)  is  too  atraigfit-laced,  and  if  it  should  be  KO- 
ceived  would  obstruct  thf  peace  and  good  order  of  the  ki^g* 
don»;  and  the  Year  Book  of  14  Hen.  8.  16.  upon  which  htx 
grounded  his  opinion,  was  no  solemn  resolution,  hut  % 
aMddea  and  extra-judicial  opinion,  and  the  defendant  lia4 
l]|}erty  to  amend  his.  pfea  as  to  the  circumstance  of  tiBM^ 
to  the  end  that  it  might  be  judicially  settled  on  demurrer.'' 
Since  writs  of  habeas  corpus  were  granted,  no  person  caa 
bn  arrested  without  a  leg/il  cause^  which  must  be  duly  stated. 
In  cases  of  treason,  a  Magistrate  may  commit,  although,  ii 
be  not  a  proper  subject  for  conaide^on  at  the  Sessions ;  a 
fortiori  therefore  he  may  commit  in  cases  of  libel^  for  bj 
the  tenor  of  his  commission  he  is  a^gned  to  keep  the  peace^ 
apd  canse  all  ordinances  and  stalutes  to  be  kept,  which  am 
made  for  the  conservation  of  the  peace,  iM^d  the  quisi 
government  of  the  people ;  and  then  follows*  the  authority 
respecting  enquiries  at  the  Sessions.  If,  therefore,  Ubel  bq  an 
offence  for  which  a  person  may.  be  arrested  befom  indict- 
ment, a  Magistrate  is  the  pnly  proper  person  to  oarry,  sucb 
arrest  into  execution,  and  more  particularly  sOj  i|b  1^  is  em* 
powered  to  issue  his  warrant  ^r  other  misdemean^tK 
This  position  is  fortified  by  Hflwkim,  who  saya  (c)^  '^  them 
aeems  to  be  no  doub^  but|  that  a  warrant  tmg.  h%  laMjbiUx 
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granted   by  any  Justice  of  Peace   for  treason,   felony,  or        1820. 


(«)Book  iL  e.  8.  9.39,^^mmm^h)  C.  193)  Wi^  «)6.*-p-Kc>l34,  ^as^  4tf. 
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pramunire,  or  ary  other  offence  against  the  peace,  as  hath 
been  more  fully  shewn  in  another  chapter."  lliat  chapter  is  "r. 
the  eightb|  in  which  libel  is  expressly  included  among  those 
offences  over  which  the  Sessions  have  jurisdiction,  (a)  DaU 
ton  is  an  authority  to  shew  that  a  Justice  of  the  Peace 
18  empowered  to  issue  his  warrant  in  a  case  of  this  de- 
scription^ for,  be  says,  in  speaking  of  surety  for  good  be- 
haviour (6),  that  **  it  is  of  great  affinity  with  that  of  the 
peace,  and  is  provided  chiefly  for  the  preservation  of  the 
peace  ;*  and  he  draws  a  distinction,  and  observes,  that  **  the 
peace  is  not  broken  without  an  affray  committed^  batteiy, 
assault,  imprisoning,  or  extremity  of  menacing  i—rwbereas 
the  good  behaviour  may  be  broken,  and  the  party's  recog- 
nizance forfeited,  first,  by  the  extraordinary  number  of  people 
attending  on  tiie  party  bound;  secondly,  by  his  wearing 
arms  or  other  weapons  more  than  he  hath  usually  done; 
thirdly,  by  using  words  or  threatening,  tending  or  inciting 
to  a  breach  of  the  peace;  and,  fourthly,  by  doii^  any 
other  thing  which  shall  tend  thereto,  or  put  the  people  in 
fear,  although  there  be  no  actual  breach;  yet  (he  remarks) 
these  four  last  matters,  as  they  are  breaches  of  the  good 
behaviour,  so  are  they  also  cause  to  bind  a  man  to  the 
peace  i  yea,  they  are  breaches  of  the  peace,  and  a  forfeiture 
of  the  recognizance."  In  the  next  chapter  (c)  he  says, 
that  **  libellers  may  be  bound  to  their  good  behaviour  as 
disturbers  of  the  peace,  whether  they  be  tfie  contrivers, 
prociuers,  or  publishers  of  the  libel ; — for  such  libelling  and 
defamation  tendeth  to  the  raising  quarrels  and  effusion  of 
blood,  and  are  especial  means  and  occasions,  tending  and  . 
inciting  generally  to  the  breach  of  the  peace/'  If,  therefore, 
libel  be  an  offence  for  which  a  party  may  be  apprehended, 
a  Magistrate  may  bring  him  before  him  before  indictment 
found,   for  the  purpose  of  giving    security  for   hb   good 
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1«20.        behaviour,  and  commit  him  till  he  find  such  security.     So 
^^^        T)alton,  after  reciting  the  restraining  statute  of  C5  Edw,  3* 
r.  c.  4.  and  subsequent  statutes,  says  (o),  "  But  yet  for  mii** 

demeanors  done  against  tlie  King*s  peace  (as  for  treason, 
felony,  or  breaking  of  the  peace,  &c.)  the  offenders,  as  well 
by  the  common  law,  as  by  divers  statutes,  may  be  arrested 
and  imprisoned  by  the  officers  of  Justice.** — It  has  been  said, 
however,  tliat  if  usage  be  contrary  to  the  principles  of  law,  it 
affords  no  ground  to  alter  or  vary  it ;  but  in  the  present  case 
such  usage  is  neither  contradictory  to  principle  or  authorifyy 
but  confirmatory  of  both ;  for,  as  far  as  general  terms  c^n  gOj^ 
the  opinions  of  all  the  text  writers  are,  that  a  Magistrate  h«9 
such  an  authority  as  has  been  exercised  in  the  present  instance. 
Further,  however,  i^  appears,  tkat  the  practice  has  been  con- 
sistent with  the  terms  (aid  down  by  those  writers ;  for  by  m 
return  which  was  made  to  the  House  of  Lords  (A),  on  the 
subject  of  commitments  for  libeb,  it  appears,  that  from  the 
3d  qf  4nne {\704)to  3d  Geo.  3.  (1763)  there  have  beeii,  m 
qninterri^pted   succession,   no    less   than  one  hundred   and 
twenty-three  commitments  fur  various  kinds  of  libels,  onlf 
three    or    four    of  which    were    by  Secretaries    of   State. 
But  the  officer  was  only  directed  to  make  a  return  when 
recognizances  had  been  taken;  he  did  not  therefore  make 
a  return  of  other  cases,   which  are  equally  applicable  to 
the  subject,  but  he  stated  that  it  appeared  by  various  re- 
turns, that  writs  of  habeas  corpus  had   been  granted   iu 
the   case  of  persons  who    had    been   taken  into  custody, 
viz.  charged  with  libels,   before  any  indictment  found,  or 
information  filed  against  them,  but  that  such  persons  not 
appearing  to  have  been  admitted  to  bail,  their  cases  were  not 
included  in  the  return ;  and  it  also  appears  that  several  per- 
sons had  been  taken  into  custody  for  speaking  seditious  words, 
and  held  to  bail.    This  practice,  however,  seems  not  to  have, 
b^en  acted  on  from  the  third  to  the  41st  Geo.  3.    That  dis- 
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contiouoncei  perhapSj  has  been,  the  only  reason  of  any  doubt       1820. 
faaving  been  raised  on  tlie  subjecti  there  having  been  but  five 


{f\  9^  ^9^.  S.  C.  1  SnJik.  347.   1  JLd.  Ba^w^,  ^b.  5  A/od.  78. 
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comniitments  in  that  reign,  xiz.  two  in  the  third,  and  three  v. 

subsequently,  coranienciug  with  the  4l9t  year,  making  in      ^^^x^mt. 
the  whole  ]28.    Hie  case  of  The  King  v.  Kendall  and 
Roe  (a),  is  important,  although  it  does  not  relate  to  libel, 
but  was  a  commitment  by  the  Secretary  of  State,  for  assisting 
an  escape,  and  the  question  was,  whether  he  was  authorised 
to  commit,  or  could  be  considered  as  a  Conservator  of  the 
Peac^ ;  and  it  was  held,  that  he  might  be  so  deemed,  and 
the  Court  proceeded   on  the  ground  that  his  office   was 
aiialogQas  to  that  of  a  Justice  of  the  Peace,  and  consequeotlj 
the  latteTi  ex  vi  termini,  must  have  the  power  to  which  the 
authority  of  the  Secretary  of  State  was  resembled.    As  to 
tbe  48tb  Geo.  3.  c..  68.  being  unnecessary,  there  may  be  manj 
instapcea  besides  tho^e  of  treason  or  felony,  where  a  Magib- 
Iratp  lias  not  a  power  to  issue  bis  warrant,  as  in  cases  of 
octofeasauce,  where  it  would  be  highly  improper  that  au 
iodictaieiit  should  be  preferred,  or  a  criminal  proceeding  in- 
atitoted.    That  statute,  therefore,  has  given  an  authority  to ' 
the  iuc^es  of  tbe  Court  of  King^i  Bench  to  issue  a  warrant, 
sot  merely  into  tbe  couqty  in  which  they  sit,  but  every  county 
IP  England  \   but   because  such  a  power  has  been  given 
tbem  by  statute,  embracing  every  species  of  offence,  not 
merely  offences   against  the   peace,    but  tliose  subject  to 
indictment  or  information ;  it  cannot  be  said  that  a  Magis- 
trate has  no  power  to  bold  to  bail  in  the  offence  of  libel, 
wrbich  appears  to  be  so  pectdiarly  within  his  jurisdiction. 

• 

Mr.  Serjt.  Vaughan  in  reply. — It  has  been  insisted  for  the 
defendant,  that  Ubels  of  every  description  have  always  been 
treated  as  offences  contra  pacem,  but  it  does  not  tliereby 
follow,  that  they  amount  to  a  breach  of  the  peace.   It  ifi  true. 
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1820.        that  in  every  infomiation  or  indictment  on  a  peual  law,  the 
ip^        MTords  *'  contra  pacem"  are  introducedi  whether  the  offence 
r.  be  attended  with  actual  breach  of  the  peace  or  not.    So 

every  breach  of  law  is  stated  to  have  been  committed  in  ei 
armis,  but  it  does  not  therefore  follow,  that  it  was  done  with 
actual  force,  so  as  to  imply  a  direct  breach  of  the  peace. 
Civilians  draw  a  distinction  as  to  force,  and  use  the  terms 
vim  simplicemf  and  vim  atrocem — and  this  distinctioB  is 
adopted  by  Lombard,  who  says  (a),  **  Our  law  taketh  know- 
ledge of  two  manners  of  force,  whereof  the  one  ia  ratber 
intellectual  than  actual,  and  may  tlierefore  be  tenned  ai  force 
in  the  consideration  of  law,  which  accounteth  all  that  to  be 
vii  which  is  contrary  to  jus;  but  the  other  is  apparent  by  tbe 
act  itself,  which  always  carrieth  some  fearful  shew  and  mat- 
ler  of  terror  (or  trouble)  with  it."  Though  libel,  therefiNne,  be 
contra  pacem,  still  it  is  not  tantamount  to  a  breach  of  the 
peace.  The  passage  cited  from  Bracion  has  no  direct  bearing 
on  the  question ;  for,  in  one  of  his  chapters  De  Corona,  after 
stating  punishments  to  be  inflicted  on  crimes  of  a  Ugber  m^ 
ture,  he  says  (6),  ^'  Nunc  autem  dicendum  est  de  minoribuSf 
et  levioribus  criminibus,  qua  civiliter  intefUarUuf  mcut  de 
actionibus  injuriarum  personalibus,  et  pertinent  ad  coronmm 
eo  quod  aliquandd  sunt  contra  pacem  domini  r^s^    He 
there  merely  treated  of  personal  wrongs,  which  may  be  con- 
sidered in  a  certain  degree  as  being  against  the  peace,  where 
die  offending  party  may  make  a  civil  compensation  to  tho 
party  injured  by  action-,  although  if  may  abo  be  the  avlgect 
of  indictment.     So  Bracton,  in  his  oext  chapter  (c),  ojhsenres^ 
that  *^  Delentio  Namii  pro  districiione  facienda^*  is  an  of- 
fence against  the  Crown,  as  it  can  only  be  enquired  into  in 
the  King's  Courts,  or  before  his  Majesty's  Justices.    He 
therefore  is  not  treating  strictly  on  tbe  criminal  law,  and 
toQchiug  libel  us  a  matter  to  be  visited  criminally  ffqm  its 


(a)  Book  ii.  c.  4.  page  140*   ■  ■     (»)  Book  ivu  c.  36%  fol.  155. 
(c)  Chap.  37.  fol.  155. 
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offence  agabnt  the  peace.  The  case  in  £  lien.  7.  (a)  merely  1820. 
decided  bow  the  words  de  bene  gerendo  should  be  construed,  ^a^ 
and  there  is  a  wide  distinction  between  surety  of  the  peace  r. 

and  surety  for  good  bdiaviour,  because  the  peace  could  not 
he  broken  without  an  affray  or  battery,  bat  a  recognizance 
for  good  behariour  ni^bt  be  forfeited  without  actual  breach. 
Here,  however,  the  warrant  issued  in  the  first  instance  wts 
■ol  to  call  on  the  plaintiff  to  find  sureties  for  good  behari* 
mir,  or  to  keep  the  peace,  but  to  enter  into  a  recognizance, 
and  provide  snreties  to  answer  a  charge  of  libel.    DmliaH 
describes  Kbellers  as  cKsturbers  of  the  peace,  who,  as  sncb, 
isay  be  cdled  on  to  enter  into  security  for  good  behaviour } 
hat  there  is  no  passage  which  shews  that  a  Magistrate  can 
compel  him  to  find  sureties  for  tria).    The  position  founded 
hf  Lard  Coke{b),  on  tbetleeiaion  in  the  Year  Book  ((f),  is  wal-- 
noted  by  the  principles  of  the  ancient  law ;  and  although  it 
baa  been  said,  that  it  was  a  hasty  decision,  yet  it  was  not 
itaide  vrithool  matare  deliberation ;  for  it  was  argued  three 
dagr^  and  corrahorated  by  all  die  authorities,  and  particn- 
hurly  hy  Broke,  who  waa  one  of  the  Judges  at  the  time,  and 
who  incorporated  if  into  his  Abridgment^  and  put  it  as  a 
principle  of  law,  that  a  Bf  agistrete  could  not  make  a  warrant 
la  arrest  a  fcton  before  indictment  found. — [Mr.  Justice 
JBarfH»i^. — By  the  statute  of  ^^Hue  and  Cry,*' if  a  person  is 
panued  through  the  country  as  a  felon,  and  when  appre* 
handed^  proves  not  to  he  so,  those  who  take  him  are  justified. 
C!a»it  therefore  he  eoatiended,  Aat  on  that  statute  a  person 
auspeeCed  of  felony  may  he  apprehended,  and  that  a  Magi- 
strate, who  is  authorisad  to  act  in  aR  cases  of  breach  of  the 
peeoe  and  fdkmy,  cannot  do  so  7}-^ A  Magistrate*  cannot  ar- 
Feat  for  felony,  mifess  he  has  grounds  of  suspicion,  for  no 
one  shall  be  imprboned  without  an   accusation  properly 
mactew    if  a  Magistrate  had  a  right  to  apprehend  a  felon 


(•}  FoL  t  H  3>        '  W  4  JM.  177.  (tf)  14  Hen.  8.  (M.  6.  pi.  3. 
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in20.  before  the  statutes  of  Philip  if  Mary  were  passed,  be 
Butt  ^ould  also  be  empowered  to  examine  without  the  aid 
^'  of  those  statutes.     But  iu  this  case,  it  was  not  the  arrest  of 

tlie  Magistrate,  but  of  the  party  suspecting ;  for  Lord  Cokt 
says  (a),  that  <'  a  Justice  of  the  Peace  may  make  his  w»r« 
rant  for  the  salvation  of  the  p^ace,  meaning  to  assist  the 
party  that  knoweth  or  h^th  suspicion  of  the  felony.  But 
neillier  the  constable,  nor  any  other,  can  break  open  anj 
house  for  the  apprehension  of  the  party  suspected,  or 
charged  with  the  felony ;  for  it  is  in  law  the  arrest  of  the 
party  that  hath  the  knowledge  or  suspicion,  who  cunnol 
break  open  any  house,  but  if  the  door  of  die  bouse  be  open, 
be  may  enter  into  tlie  same,  and  arrest  the  party."  Although 
the  doctrine  of  Lord  Coke  has  been  dissented  from  by  Lord 
i/tf/e,  still  he  intended  to  confine  himself  to  crimes,  such  •• 
treason,  felony»  or  actual  breach  of  the  peace,  and  not  as 
being  applicable  to  a  mere  misdemeanor  or  libel.  So  Mn 
Serjt  llawking,  though  he  extends  it  to  misdemeanors,  ^till 
he  has  admitted  that  anciently  the  law  was  otherwise,  for  be 
says  (A),  '*  It  seems  that  anciently  no  one  Justice  of  Peace 
could  legally  make  out  a  warrant  for  an  offence  against  a 
penal  statute,  or  other  misdemeanor,  cogni^hle  ouly-by% 
Sessions  of  two  or  more  Justices,  for  that  on^  single  Jus^ 
tice  bath  no  jurisdiction  of  such  offence,  and  regularly 
tliose  only  who  have  a  jurisdiction  over  a  cause  can.  award 
process  concerning  it,"  And  he  then  observes,  that  ihef 
long  and  constant  practice  of  Justices  seems  to  tu^ve  altered 
the  law  in  this  particular.  But  still  it  is  a  v^  contro*. 
verted  point,  whether  Justices  have  cognisance  ip  a  case  of 
this  description ;  for  **  The  Court  of  Kffig*s  Bench,  in 
Pin's  case,  refused  to  quash  an  indictment  found  at  the 
Session  of  the  Peace,  for  a  libel,  but  ordered  the  defend- 
ant to   demur   to   it  if  he  thought  fit(c)."     Thb  shews 
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itiat  it  has   only  been  of   late    years  that   libel  has   been        1820. 
cognizable  at  the  Sessions.     In  the  case  of  The  Seven  Bi" 
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shops,  the  first  objection  taken  for  them  was,  that  the  com-  _  v. 
mitment  could  not  be  justifiedi  because  it  purported  to  be 
signed  by  certain  persons  who  were  the  great  officers  of 
state;  and  concluded  by  saying,  being  Lords  of  his  Majesty's 
Council,  and  there  can  be  no  doubt  but  that  if  it  had  been 
signed  in  the  Council,  it  would  have  been  sufficient,  but  it 
docs  not  follow  that  Justices  of  the  Peace  would  be  war- 
ranted in  so  doing — and  it  was  not  even  contended  there,  that 
an  indindual  Privy  Counsellor  could  commit,  unless  actually 
in  Council.  In  The  Queen  v.  Derby,  the  commitment  was 
by  a  Secretary  of  State,  and  there  is  no  analogy  whatever  be- 
tween him  and  a  Justice  of  the  Peace.  In  The  King  v. 
EaUaffia),  the  question  turned  on  the  power  of  a  Secretary 
of  State  to  commit  to  close  custody,  and  exclude  the  Ma- 
gistrates of  a  county  from  visiting  the  prison.  But  a  Se- 
cretary of  State  can  neither  administer  an  oath,  or  hold  to 
bail,  but  be  may  commit  a  person  to  what  prison  he  pleases, 
and  after  final  commitment,  may  have  him  up  to  be  re- 
examined, and  at  all  times  exercise  a  controul  over  him  ;  but 
a  Magistrate  cannot  commit  to  close  custody,  but  only  ad 
arctam  custodiam.  Tlie  King  v.  Erbury  turned  merely  on 
the  question,  whether  a  person  committed  by  the  Secre- 
tary of  State,  for  a  libel,  and  outlawed,  could  afterwards 
reverse  the  outlawry.  As  to  the  different  reports  of  the 
case  of  The  Kifig  v.  Wilkes,  the  State  Trials  were  the  pro- 
duction of  an  anonymous  writer,  and  cannot  be  considered 
so  accurate  or  good  an  authority  as  Mr.  Serjt.  Wilson,  who 
was  not  only  an  excellent  lawyer,  but  heard  the  case  dis- 
cussed, and  furnished  the  notes  himself.  Besides,  the  two 
reports  are  not  inconsistent  with  each  other ;  for  the  language 
of  the  latter  b  not  contradicted.    ^Fhere  it  was  decided,  that 


{«)  1  G«ic*«  N.  P.  Rf;>.  138. 
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1820.        if  an  oflence  tmounts  merely  to  a  tendency  to  a  breach  of 
^;^         the  peace,  the  party  is  privileged,  and  if  it  be  an  adwil 
r.  breach  he  is  not.    That  case,  therefore,  b  precisely  in  pointy 

and  must  govern  the  present.  Entick  v.  Carringian,  lelaUi 
only  to  the  powers  of  a  Secretary  of  State,  virhose  antfaorit^ 
perhaps,  originated  from  the  Licensing  Act(ft)f  which  was 
passed  with  a  view  to  repress  abuses  in  printiog  seditions  and 
treasonable  libels,  and  by  which  it  appears  (6),  that  if  a  book 
was  found  in  the  possession  of  a  printer,  tending  to  iaipugn 
the  State,  it  was  to  be  taken  to  the  Secretary  of  Stale,  who 
exercised  his  power  accordingly ;  and  all  the  deeinona  as  to 
bis  authority  are  subsequent  lo  that  statute.  As  to  pate* 
tice  and  usage,  it  has  been  said,  diat  commttanents  for  libtl 
have  been  general  for  more  than  a  century,  and  prece* 
dents  have  been  referred  to;  but  it  is  remarkable,  that 
though  there  were  fifty  instances  in  the  reign  of  Gw*  i* 
still  there  were  only  five  in  the  Isit  reign ;  two  anterior  to 
JVilkei^B  case,  and  the  third  after  a  lapse  of  fhirty-seveo 
years  from  the  time  of  that  decision ;  and  as  there  is  no  iih 
stance  of  a  Magistrate  committing  durmg  the  virhole  of 
diat  period,  it  b  .a  strong  instance  to  shew  diat  thai 
case  was  decisive  of  the  present  question,  and  of  the  ac- 
qiueacence  of  the  officers  of  the  Crown  to  the  doctrine  there 
laid  down.  As,  therefore,  the  power  of  a  Justice  of  Peace 
or  Secretary  of  State  to  commit  has  so  long  lain  dormant, 
there  b  now  no  necessity  to  resume  it.  The  liberty  ot  the 
subject  must  be  considered,  and  a  power  of  this  descripdon 
should  be  >ft'atcbed  with  an  eye  of  jealousy ;  for  it  b  the  na- 
tural tendency  of  power  to  enlarge  itself,  and  therefore  the 
Court  will  be  cautious  in  fettering  or  diminishing  such  liberty, 
which  should  be  pure  and  uncontaminatcd  as  the  air  in  which 
we  breathe. 

Lord  Chief  Justice  Dallas. — Whatever  may  be  the  opi- 
nion  of  the  Court  in  the  result  of  this  case,  I  agree  with  my 
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Brother  Faughan,  that  it  is  a  qoettioD  of  contideraUe  BMigiii*        ib20. 

Iiidey  involving  no  doubt  the  easential  intereats  of  th^  public;-^ 

oo  the  one  band^  affecting  the  liberty  of  the  i ut^ject,  and  ot 

the  other,  those  powers  with  which  Magistrates  are  or  ought      Comamt. 

lobe  invested  for  the  maintenance  of  order  and  public  peaces 

and  therefore  it  is  a  question  of  this  desoription*  I,  for  one» 

aa  extremely  hsppj  that  it  has  undergone  th^  thorough  in^ 

vestigation  it  has  received,  and  able  discussion  bestowed  oo 

it.    At  the  trial  of  the  cause  I  myself  felt  no  diflSculty,  nor 

entertained  any  doubt  whatever.  I  stated  to  the  Jury  plainly 

and  broadly,  that  my  opinion  was,  that  in  point  of  law 

ibe  defendant,  as  a  Magistrate,  had  the  power  that  be  had 

exercised ;  that  in  point  of  duty  he  was  bound  lo  exercise  it, 

and  that  it  would  have  been  a  culpable  derelicAon  of  hi* 

duty  if  he  had  not  done  so,  and  therefore  tliat  the  defendant 

ynm  entitled  to  their  verdict    The  Jury,  however,  did  not 

think  fit  to  adopt  the  law  as  laid  down  by  me,  but  withdrawing 

for.  a  oottsidesable  time,  they  at  length  returned  and  informed 

mcp  by  their  Foreman,  that  they  could  not  subscribe  to  my 

ftaltement  of  the  law,  and  therefore  wished  to  find  a  qpecial 

verdict,  in  order  that  tfie  question  at  law  might  be  submitted 

lo  the  consideration  of  the  Court,  that  has  accordingly  been 

done,  and  we  have  heard  tlie  verdict  in  question  fully  and 

most  ably  argued  upon  both  sides. 

It  was  admitted  in  the  outset,  that  the  libels  in  question 
were  of  the  worst  possible  description,  and  whether  they  be 
aeditious  or  not  (if  that  could  make  any  distinction),  if  they 
be  not  actually  so,  they  have  been  admitted  to  border 
opon  libels  of  that  nature,  and  most  undoubtedly  they  are 
of  the  very  worst  description.  I  need  not  refer  to  the 
pature  of  the  libels,  or  to  the  situation  of  the  parties 
against  whom  they  were  directed,  or  to  the  public  duties 
which  they  had  to  exercise  in  their  respective  situations,  or 
to  the  interests  which  the  public  have  in  the  honourable  and 
upright  exercise  of  those  duties,  for  it  has  been  further  ad- 
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1B20.        if  an  oflcncc  amounts  merely  to  a  tend    ; 
T']^        the  peace,  the  party  is  privileged,  ?  / 
r.  breach  he  is  not.    That  case,  there"  /. 

CONAMT.  .  ,  »i  ;-         '  it 

and  must  govern  tlie  present     ±    ,  r      '  ' 

only  to  the  powers  of  a  Secret-      '  !  *- 

perhaps,  originated  from  th'   .    .    '  ''*' 

passed  witli  a  view  to  repr*"     ^    :   A  »S"* 

treasonable  libels,  and  b*     .*  .  ^'^ 

was  found  in  the  posy  •  :    '  -^  api)ear 

tiie  State,  it  was  to    ''  '  '^  ^^'^  Po^y^  in 

exercised  bis  pow  -^'»  ^'>«^  '^  Magistrates 

bis  authoritT  r  .»pcilient  they  should  have  it; 

tice  and  usar  uiighan  has  correctly  added,  that 

have  been  *  whether  it  is  expedient  that  they  should 

dents  hp  ^*vcr,  but  whether  in  point  of  law  the  |K>wer 

tliousV       u*^'/  exist  J  for  that  we  are  not  here  to  make  the  law, 
still  csp^^^^^  ^^  declare  it  as  we  find  it,  and  therefore  cer- 

K     ^  ^cinerc  question  is,  whether,  in  point  of  law,  there  does 
^''locs  not  c^is^  ^  power  in  a  Justice  of  Peace  to  commit  a 
^i^y  brought  before  him  on  a  diarge  of  libel,  in  default  of  his 
^iog  sureties  to  answer  to  any  indictment  that  may  be  pre- 
fyrred  against  hiui.     How,  then,  is  it,  in  point  of  law — and 
firatf  what  has  been  die  usage  i — I  do  not  mean  to  say  that 
mere  usage  in  every  case  will  constitute  law,  but  it  is  a  pri- 
mary and  fundamental  principle  that  usage  is  of  great  weight 
in  shewing  what  the    law   is,   or   expounding  it,  if   it  be 
doubtful; — and  therefore    here,   as  in  every  case,    in  the 
natural  and  simple  order  and  progress  of  enquiry,  we  first 
turn  to  the  books  or  precedents,  to  see  whether,  in  point 
of  fact,  the  power  in  question,  has  been  exercised  or  not. 
Upon  this  point,  we  have  a  body  of  eviiience,  such  as  I  will 
venture  to  state  was  never  produced  in  a  Court  of  Justice, 
upon  any  previous  occasion,  to  be  applied  to  cases  of  this 
description,  or  of  any  oilier  whatever — a  series  of  instances 
brought  forward  in  consequence  of  a  solemn  enquiry,  the 
result  ol'  tht  search  of  the  lilcsi  of  ilic  records  of  the  Courts 
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1B20.        mittedy  and  correctly  so,  that  whether  they  be  libels  of  onft 
Butt         description  or  another,  viz.  seditious,  scandalous,  infamous^, 
V.  impious,  blasphemous,  or  obscene,  or  mere  libels  on  a  private 

individual,  the  question  in  every  one  of  those  cases,  as  far  as  it 
concerns  the  exercise  of  the  authority  in  question,  is  identically 
the  same ;  coming  round  therefore  to  this  point,  namely,  hat 
or  has  not  a  Magistrate,  being  a  Justice  of  the  Peace,  a  right 
to  commit  a  party  brought  before  him,  charged  on  oath  iritk 
the  publication  of  a  libel,  if  he  cannot  find  sureties  to  appear 
to  answer  to  an  indictment  ?  With  respect  to  the  power  in 
question,  it  has  also  been  fairly  admitted,  that  if  Magiatralci 
have  not  such  a  power,  it  is  expedient  they  should  have  it ; 
but  to  that  my  Brother  Vaughan  has  correctly  added,  thai 
this  is  not  a  question  whether.it  is  expedient  that  they  sIkhiM 
have  such  a  power,  but  whether  in  point  of  law  the  power 
does  actually  exist  %  for  that  we  are  not  here  to  make  the  law} 
but  to  expound  or  declare  it  as  we  find  it,  and  tlierefore  cer* 
tainly  the  mere  question  is,  whether,  in  point  of  law,  there  does 
or  does  not  exist  a  power  in  a  Justice  of  Peace  to  commit  • 
party  brought  before  him  on  a  charge  of  libel,  in  default  of  bis 
finding  sureties  to  answer  to  any  indictment  tliat  may  be  pre-' 
ferred  against  him.  How,  then,  b  it,  in  point  of  law — and 
first,  what  has  been  the  usage  ?— «-!  do  not  mean  to  aaj  that 
mere  usage  in  every  case  will  constitute  law,  but  it  is  a  pri- 
mary and  fundamental  principle  that  usage  is  of  great  weight 
in  shewing  what  the  law  is,  or  expoundii^  it,  if  it  be 
doubtful; — ^and  therefore  here,  as  in  every  case,  in  the 
natural  and  simple  order  and  progress  of  enquiry,  we  first 
turn  to  tlie  books  or  precedents,  to  see  whether,  in  point 
of  fact,  the  power  in  question,  has  been  exercised  or  not. 
Upon  thb  point,  we  have  a  body  of  evidence,  such  as  I  wilt 
venture  to  state  was  never  produced  in  a  Court  of  Justice, 
upon  any  previous  occasion,  to  be  applied  to  cases  of  this 
description,  or  of  any  other  whatever — a  series  of  instaocea 
brought  forward  in  consequence  of  a  solemn  enquiry,  the 
result  of  the  search  of  the  filesiof  the  records  of  the  Comta 
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of  Justice  in  this  cotNitry,  presenting  uo  fewer  Ihan  one  biuv 
dred  and  twenty-eight  iiutaiices  of  persons  actually  bailed  on 
«!  comoiitaieDt  simitar  to  the  one  in  question,  extending  from 
line  to  time,  and  8<^ttered  over  a  period  of  one  bundled  and 
UrenSy  years,  as  far  back  as  the  enquiry  has  gone,  nameiyi 
firom  the  first  year  of  the  reign  of  Queen  Anne  down  to  the 
fifly-seventh  of  lus  late  Majesty.     Nor  are  these  all  the  in- 
alasces' in  which  there  has  been  an  exercise  of  ibis  power, 
lor  the  return  roadey  is  coiifined  to  the  instances  of  persons 
tnm  wbon  bail  was  actu#Uy  taken.    Bui  when  we  consider 
vdtfkt  deaeriplion  of  persons  libellers  in  general  are  likely 
to  be,  we  asay  and  mual  conclude,  that  an  infinitely/greater 
fmasber  haive  been  comnitted  in  the  first  instance  for  want  of 
biu|«  vrhoee  cases  do  not  appear  before  the  Court ;  and  though 
tli#  enquiry  goes  no  further  back  than  the  beginning  of  the 
reign  of  Queen  jinnef  the  reason  is  explained ; — for  the  en* 
^ly  beieg  only  directed  to  commence  from  the  time  of  the 
RevoivtieB,    ao    earlier  investigation  was   made,   because 
aearcting  the  records  previous  to  that  time,  might  have  been 
nUeiided  with  considerable  diflkulty.    There  are  innumerable 
Histnnces  of  persons  committed  in  cases  not  so  culpable  as 
iibd;  tbere  are  several  instances  of  persons  committed  for 
went  of  bail  for  seditious  words.    If,  therefore,  the  case  rested 
beee^  I  should  be  of  opinion^  if  nothing  were  to  be  found  in 
die  books  on  the  subject,  if  there  were  nothing  but  an  uniform 
pfMCtice,  without  being  resisted  in  any  one  instance  for  one 
famdred  and  twenty  years,  under  the  circumstances  attending 
|bnt«8age,  tbat  such  tisage  alone  would  constitute  a  founda- 
ikMi  so  firm  for  any  law  to  stand  upon,  that  he  must  be  a  bold 
SDMI,  indeed,  I  will  venture  to  si^  a  presumptuous  man,  who, 
•gaittst  the  exercise  of  such  a  power,  and  by  such  persons, 
wooid  venture  to  declare  law  fotmded  on  such  a  basis,  was 
Slot  to  be  law  at  this  day.     For,  let  it  be  remembered,  in 
a  fineet  number  of  cases  the  itidividuals  were  actually  taken 
before  the  Court  of  King's  Bench  upon  habeas  corptis  (the 
vrarrant  of  commitment  stating  the  nature  of  that  commit* 
irOL.  IV.  0 


««7 

183(X 


BVTf 
V, 

CoaAaa. 


2S8  CASKS   IN   HILARY  TERM, 

1890.       ment)  and  actually  remanded.    So  that  this  is  not  merdy  an 

^p^^        exercise  of  such  a  power  by  a  Justice  of  the  Peace,  it  is 
Butt 
V.  not  a  practice  which  has  obtained  and  prevailed|  or  grown  op 

KAMT.      -^  silence  and  obscurityi  creeping  on,  if  I  may  so  express  h^ 
in  a  dark  subterraneous  passage,  but  gobg  on  from  day  to 
day,  under  the  eye  of  those  eminent  and  illustrious  persomi 
who  have  filled  the  highest  seats  in  the  highest  Court  of  cth 
minal  jurisprudence  in  this  country.    Under  these  circum* 
stances,  it  has  received  their  sanction,  nor  is  there  to  be  focmd 
in  the  books,  with  the  exception  of  a  single  solitary  passage, 
(on  which  I  may  say  something    by  and   bye),    a   didum 
or  a  statute,  or  any  decision  which  can  be  introduced  to 
attack  the  validity  of  this  usage,  which   has  prevailed  such  a 
length  of  time.     But  it  has  been  said,  it  goes  no  further 
back   than  the   Revolution ;  to  that  I  do  not  agree,   but 
I  will  take  it  to  be  so  for  the  moment,  I  own  it  is  an  ob* 
jection  of  a  singular  nature,  that  when  enquiries  are  to  be 
made  into  the  powers  of  Magistrates,  when  the  question  is 
touching  the  liberty  of  the  subject,  it  is  to  be  objected  that 
it  goes  no  further  back  than  the  Revolution.     It  was  directed 
that  no  enquiry  should  be  made  previous  to  that  period,  in 
order  that  precedents  might  not  be  produced  of  a  doubtful 
nature,  that  recourse  might  not  be  had  to  former  times,  for 
the  purpose  of  establishing  a  tyrranous  and  arbitrary  exer« 
cise  of  power.      But  still  I  agree  with  my  Brother  Faugkan, 
that  if  the  practice  had  its  conunencement  from  the  Revo- 
lution, if  it  can  be  shewn  to  have  originated  then  for  the 
first  time,  if  there  is  no  trace  of  its  origin  in  the  statute,  nor 
common  law,  nor  in  the  sayings  of  Judges  from  time  to  tixne, 
or  in  the  decisions  of  Courts,  then  1  agree  with  him  plainly 
and  broadly,  that  a  usage  of  such  a  continuance,  if  against 
the  first  principles  of  constitutional  law,  and  an  evident  en- 
croachment upon  the  rigiit  of  the  subject,  I  would  even  go 
the  length  of  saying,  if  it  were  of  the  description  I  have  stated, 
and  sanctioned   by  the  expressions  of  one  of  the  Judges 
in  such  a  case  as  this,  even  if  it  were  a  usage  existing  since 
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Ike  formttioo  of  Rome,  I  would  not  hold  it  to  be  law,  and  1890. 
therefore  the  question  comes  round  to  thb,  whether  it  be  »  ^T^^ 
usage  coQtraiy  to  the  fundamental  principles  of  law.  It  has  _  «• 
been  said,  that  if  it  be  law,  it  will  be  found  in  the  books, 
and  that  if  it  be  not  law  it  will  not  be  found  there ; — iltiat 
is  a  doctrine  to  which  I  cannot  accede ;  that  is  one  of  those 
many  sentences  in  which  the  simplicity  and  solidity  of 
truth  are  sacrificed  to  hypothesis  and  point  Law  may 
exist  and  still  not  be  found  in  the  books,  for  that  may  be 
hw,  which,  in  point  of  principle,  is  so  clear,  that  it  never  oc- 
curred to  any  man  to  question  it,  till  a  case  come  to  draw  it 
into  doub^  and  therefore  silence  upon  the  frequent  and  un-* 
disturbed  exercise  of  a  power  is  evidence  that  such  power 
is  legally  founded,  whether  we  find  any  thing  relative  to  it  in 
the  books  or  not.  Still  however  I  am  willing  to  try  the 
legality  of  this  usage  by  the  text  to  which  I  am  invited,  and 
Aat  is,  whether  there  is  or  is  not  any  thing  to  be  found  re* 
q>ecting  the  validity  or  invalidity  of  this  usage  in  the  books. 
It  has  been  said  it  is  not  to  be  found  in  the  statute  law,  nor 
in  the  common  law,  nor  in  the  commission  of  the  peace,  nor 
in  any  adjudged  case  that  has  been  produced,  and  we  have 
been  referred  to  a  great  number  of  cases  for  the  purpose  of 
dispnnnng  the  existence  of  such  a  power.  Some  of  them 
appear  to  me  to  have  no  application  to  the  present  subject, 
except  in  the  manner  I  shall  point  out.  I  will  endeavour,. in 
the  first  instance,  to  dispose  of  the  first  case,  which  is  that  of 
The  Seven  Bishops.  How  to  apply  it  in  the  manner  in  which 
my  Brother  Faughan  seems  to  connect  it  with  this  subject,  I 
am  utterly  at  a  loss.  It  was  a  case  that  was  ultimately  de- 
cided on  the  ground  of  privil^e  of  Parliament ;  the  Seven 
Bidiops  being  Peers  of  Parliament,  it  was  contended  they  had 
privilege,  except  in  cases  of  actual  breach  of  the  peace;  and 
that  a  libel  had  only  a  tendency  to,  and  was  not  an  actual 
breach  of  the  peace.  With  respect  to  the  decision  in  that 
case,  in  which  there  is  much  to  blame,  and,  in  my  judgment, 
veiy  little  to  applaud,  I  say  nothing ;— but  the  case  itself 
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^^        who  have  privilege  of  Parliament^  and  those  who  have  not^ 

_    «•  and  therefore  the  case  itself,  is  to  me  prefpnaut  with  this  infer- 
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ence,  that  if  it  had  not  been  a  case  of  persons  having  pri-^ 
vilege  of  ParliamflDt,  but  of  persons  similar  to  the  present 
plaintiff^  not  having  Such  privilegCi   then,  even  on  the  ground 
On  which  that  decision  -stood,  and  on  the  principle  on  which 
the  whole  argument  proceeded,  they  would  not  have  been 
entitled  to  be  discharged.     In  principle,  tlierefore,  that  case 
does  not  apply,  but  the  very  distinction  which  makes  it  differ 
in  point  of  fact,  leads  irresistibly  to  the  inference,  that  if  they 
who  have  privilege  of  Parliament  are  entitled,  only  because 
they  have  such  privilege,  to  be  discharged,  those  who  haw 
Ro  such  privilege  have  no  right  whatever.    Tliat  case,  theie- 
Ibfe,  appears  to  me  to  be  an  authority  the  other  way.    The 
next  case  was  decided  on  tlte  power  of  a  Secretary  of  State.-^ 
}t  has  been  agreed  in  the  course  of  the  argument  that  he  has 
power  to  commit  in  case  of  libel,  that,  however,  has  been 
at  different  times  denied,  and  it  is  a  little  extraordinary  to  see 
the  ground  on  which  it  has  been  disputed.     It  is  this,  that  he 
is  not  a  Justice  of  the  Peace,  it  being  taken  throughout  the 
argument,  as  far  as  we  can  collect  any  tiling  negatively  from 
the  case,  that  he  would  have  had  a  power  to  commit  if  he 
had  been  a  Justice  of  the  Peace,  but  not  being  so,  he  had  no 
such  power,  thereby  admitting  by  inference,  that  Justices  of 
the  Peace  have  such  a  power.     As  to  Wilkes^s  case,  it  is  of 
a  very  singular  description  ;  it  was  a  case  of  privilege  of  Par- 
liament ;  when  we  recollect  the  temper  of  the  times,  and  the 
character  of  the  individual,  a  political  character,  contesting  the 
rights  of  the  people,  against  every  constituted  r^t  of  the 
kingdom ;  if  he  had  conceived  or  fdt,  that  he,  as  a  British 
subject,  had  had  his  right  invaded  by  the  attempt,  can  we 
suppose  he  would  have  resisted  the  power  which  had  com- 
mitted him,  on  the  circumstance  of  his  having  privilqp  of 
Parliament,  that   he  would  not  have  stood  on   the  broad 
ground  of  being  a  subject  of  the  country,  and  have  insisted  that 
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Magistrates  had  not  a  power  to  commit  in  a  case  of  libel,  it 
not  being  a  breach  of  the  peace,  but  only  having  a  tendency 
thereto  i  This  case  therefore  becomes  extremely  strong  in 
my  juc^ment,  to  shew  that  not  only  in  his  own  opinion,  bift 
in  the  opinion  of  the  able  persons  by  whom  he  ^-as  advised ; 
itwas  impossible  to  rest  the  cause  on  thc^  ground  that  he  %r$8 
•  subject  of  the  country,  and  that  Magistrates  had  not  a 
power  to  commit  in  a  case  of  libel,  but  it  was  ultimately  de- 
cided OD  the  sole  and  narrow  ground  of  privilege  of  Par- 
liament. So  much  therefore  with  respect  to  those  cases 
which  it  seems  to  roe  are  not  similar  to  the  present,  but  are 
pregnant  with  inferences  in  favour  of  the  power  of  a  Jus* 
tioe  of  the  Peace,  which  is  now  claimed.  1  come  next  to 
that  which  has  a  more  immediate  refereiKe,  and  a  closer 
•ppUcalioR  to  the  subject.  It  has  been  said,  that  in  the 
statute  law,  in  the  commission  of  the  peace,  in  the  fitness  and 
reason  of  the  thing,  in  the  first  and  fundamental  priit* 
cjples  of  the  constitution,  and  in  decided  cases  in  Courts 
<>f  Justice,  there  is  no  trace  to  be  found  of  any  authority 
or  warrant  for  the  exercise  of  such  a  power.  First,  then, 
with^spect  to  the  fitness  and  reason  of  the  thing ; — it  is 
a  most  extraordinary  proposition  to  state,  thm  a  Magistrate 
shall  be  invested  with  a  power  to  bind  over  any  person  to  ap- 
pear to  answer  to  an  indictment  found  for  a  common  assault, 
as  fbr  holding  up  a  stick  in  a  threatening  posture,  or  giving  a 
blow  to  any  individual ;  that  in  that  case,  because  it  is  an 
actual  breach  of  tlie  peace,  he  may  bind  over  tlie  party  to 
answer,  and  that  in  that,  which  is  an  offence  of  infinitely 
worse  description,  namely,  a  seditious  libel,  stirriug  up  all  tlic 
•people  of  the  country  to  riot  and  bloodshed  (because  llie  ad- 
anisaion  goes  to  make  no  distinction  between  the  different  do- 
■eriptions  of  libel)  it  is  most  extraordinary  to  maintain  that  a 
Magistrate  may  commit  in  a  common  assault,  and  yet  that  in 
the  worst  libel  that  can  be  stated  he  has  no  such  power. 
There  is  not  much  of  reason  or  fitness  in  such  a  distinction, 
huil  admit,  if  the  law  be  settled,  as  being  against  such  m 
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1830.        power  it  would  only  tend  to  shew  the  great  necessity  there  in 
to  give  it  in  future.     What  then  is  the  law  upon  the  subject? 


Butt 
V.  first  let  us  refer  to  the  statutes ; — ^The  earliest  to  be  found 

cxiVAMT.  ^  ^Q^  which  has  been  referred  to  at  the  bar,  the  1st  of 
Edw.  3.  c.  l6.  the  language  of  which  is,  <'  that  Justices 
shall  be  assigned  to  keep  the  peace,"  and  so  is  the  lan- 
guage of  every  subsequent  statute.  Th^  language  of  their 
commission  gives  them  jurisdiction  over  trespasses,  and  a 
trespass  in  strictness  is  a  breach  of  the  peace,  but  the  statute 
in  question  was  passed  merely  to  create  Magistrates  for  the 
due  maintenance  of  the  peace ;  and  we  find  not  only  in  the 
reason  of  the  thing,  but  in  all  the  books  beginning  with  the 
earliest  authorities,  that  a  libel  is  an  offence  against  the  peaces 
because  it  has  a  tendency  to  a  breach  of  the  peace,  and 
therefore,  upon  the  reason  of  this  position,  and  the  genenil 
words  of  the  statutes,  vesting  Magistrates  with  powers  for 
die  due  maintenance  of  the  peace,  I  should  say,  the  rea- 
sonable exposition  of  them  is,  that  that  which  is  for  die 
preservation  of  the  peace,  (and  the  binding  a  libeller  over  is 
so,  because  a  libel  has  altendency  to  a  breach  of  the  peace), 
falls  withm  the  powers  given  to  Justices.  We  have  been 
told  that  we  must  look  to  the  authorities,  and  find  what  we 
can  in  books  on  this  subject.  JSow,  if  the  authority  of  Lord 
Hale  and  that  of  Mr.  Seijeant  Hawkins  are  to  be  treated  as 
they  have  been  in  the  course  of  the  argument,  we  may  be 
without  any  authority  whatever.  With  respect  to  Lord  Hak^ 
it  is  needless  to  remind  those  whom  I  am  now  addressing, 
what  was  the  general  character  for  learning  and  lq;al  know* 
ledge  of  ^at  person  as  to  the  criminal  law,  of  whom  it  was 
sud  that  that  which  was  not  known  by  him  was  not  known 
by  any  other  person,  and  that  what  he  knew  he  knew  better 
than  any  other  person  who  preceded  or  followed  him.  With 
respect  to  Mr.  Serjeant  Hawkins  we  know  his  audiority. 
The  books  of  both  these  writers  are  in  the  bead  md  hand 
of  every  lawyer,  and  constantly  referred  to  on  every  ooca- 
«ion  of  this  sort.    I  must  therefore  look  to  these  books^  and 
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writers  on  die  words  of  those  statutes,  and  the  Commission         T^ 
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of  the  Peace,  which  goes  to  the  origin  of  the  authority  re-  ^  v, 
aulting  from  the  creation  of  tiie  office  of  Magistrate.  Krst, 
dien,  let  us  examine  what  is  said  on  this  subject  by  Mr. 
fierjt.  Hawkins  (a):  "As  to  the  eighth  point,  viz.  What 
•athority  Justices  of  Peace  have  in  relation  to  inferior  of- 
fences. It  would  be  endless  to  enumerate  all  the  ofiencet 
within  their  jurisdiction,  concerning  which  there  have  been 
such  great  numbers  of  statutes,  and  therefore  I  shall  content 
myself  in  this  place  with  observing,  that  by  the  above-men- 
tioned statutes  of  tHe  34  Edw.  3.  c.  1,  and  also  by  the  ex- 
piess  words  of  their  commission," — (here  then  we  have  under 
o^  consideration  the  express  words  of  the  statute,  and  of 
the  commission) — *'  they  are  empowered  to  hear  and  determine 
mil  trespasses,  which  is  a  word  of  a  very  general  extent,  and 
ID  a  large  sense,  not  only  comprehends  all  inferior  offences, 
which  are  properly  and  directly  against  the  peace,  as  assaults 
and  batteries,  and  such  like,  but  also  all  others  which  are  so 
only  by  construction." — Distinguishing,  therefore,  between 
that  which  is  an  actual  breach  of  the  peace,  and  that  which 
is  by  construction  a  breach  of  the  peace,  and  going  directly, 
as  I  shall  presently  shew,  to  the  case  of  libel,  which  is  to  be 
taken  not  as  an  actual,  but  a  constructive  breach  of  the 
peace,  in  having  a  tendency  to  such  breach,  and  that  which 
has  a  tendency  only,  of  course,  being  tio  actual  breach  of 
the  peace,  he  proceeds  to  say, — **  Yet  it  hath  been  of  late 
settled,  that  Justices  of  Peace  have  no  jurisdiction  over  for- 
gery or  perjury,  at  the  common  law,  the  principal  reason  of 
which  resolution  was,  that  inasmuch  as  the  chief  end  of 
tiie  institution  of  the  office  of  these  Justices,  was  for  the  pre 
servation  of  the  peace  against  personal  wrongs  and  open 
▼ioleoce,  and  the  word  '  trespass,'  in  its  most  proper  and  na- 
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derstood  in  that  sense  only  in  the  said  statute  and  commiauoB^ 
or  at  the  most,  to  extend  to  such  other  oflfences  onlj,  as  fcflve 
i^nkUT^  a  direct  and  immediate  tendency  to  cause  such  breaches  of 
the  peace,  as  libels,  and  such  like."  Tlie  word  '  tnsftm/ 
then,  according  to  Mr.  Serjt.  HawkiHs,  and  the  aHthofficka 
which  are  referred  to  in  the  margin  of  his  Treatise,  does  not 
imply  (involved  so  as  to  be  narrowed  and  confined  to  dim) 
cases  which  are  actual  breaches  of  the  peace ;  but  trespasa,  in 
ita  largest  legal  signification,  extends  to  all  cases  which  wn 
against  the  peace ;  and  it  has  been  admitted  at  the  bary  Ael 
whether  a  libel  be  an  actual  breach  of  the  peace  or  noty  it  is 
•  crime  or  offence  against  the  peace.  In  the^  words,  ibepe- 
fore,  of  the  statutes,  and  the  commission  itself,  the  wovri 
'  tre^Mss'  has  this  large  signification  belonging  lo  it,  ao  as 
to  involve  most  undoubtedly  the  «ase  of  libel.  What  is  • 
Magistrate  to  do  in  a  case  of  this  description  of  libel,  wUch^ 
if  not  seditious,  was  of  the  worst  possible  tendency  i  The 
plaintiff  was  brought  by  a  warrant  before  the  defendant,  e 
Magistrate;  the  charge  was  established  upon  oath,  end  ia« 
formation  regularly  given,  and  tlierefore  upon  that,  it  bei^g 
an  offence,  as  I  have  stated,  within  the  jurisdiction  of  the 
Magistrate,  he  was  bound,  in  the  first  instance,  upon  the 
feceiving  of  such  information,  to  gn^t  a  warrant.  Now 
let  us  consider  what  was  the  effect  and  operation  of  the  war^ 
rant  in  cases  similar  to  tlie  present,  (a)  *^  Arrests,  by  the 
command  of  Justices  of  Peace,  as  such,  are  either  by  parol  or 
by  warrant :  and  first,  as  to  such  arrests  by  parol,  it  seems 
that  any  sucb'Justice  may  lawfully,  by  word  of  moudi,  au-* 
thorise  any  one  to  arrest  another,  who  shall  be  guilty  of  any 
actual  breach  of  the  peace  in  his  presence,  or  shall  be  en- 
gaged in  a  riot  in  his  absence.  As  to  such  arrests  by  th^ 
warrant  of  a  Justice  of  Peace,  1  shall  endeavour  to  shew  in 
what  cases  a  warrant  for  such  an  arrest  may  lawfully  be  made 


(a)  Umekitu^a  PL  Cr.  Book  ii.  c.  13.  u.  14,  15. 
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Iby  racb  a  Justice — in  what  form  it  ought  to  be  made,  and        1820. 

Iiow  it  is  to  be  executed.    As  to  the  first  point,  I  shaH  con-        )r^^ 

mdn  for  what  ofieoces  such  a  warrant  may  be  granted,  and      _  t. 

vpon  what  evidence.    And  first,  as  to  the  ofiences  for  which 

-inch  m  warrant  may  be  granted,  there  seems  to  be  no  doubt 

Imt  that  it  mty  be  lawfully  granted  by  any  Justice  of  Peace, 

lor  treason,  felony,   or  pramunire,  or  any  other    offence 

agaoMt  the    peace.**      This  alone  appears  to    me«  to  be 

^lecisiTe  of  the  present  question.    If  this  be  law,  die  Ma- 

gtttnte  haTiog  jurisdiction  over  a  libel,  as  an  offence  againsit 

Ae  peaoe,  and  being  bound  to  grant  his  warrant  to  appre- 

'liend  the  person  charged  with  such  an  offence,  the  warrant 

'Was  in  the  first  instance  l^ally  granted.     What  was  the 

Magistrate  then  to  do  f  Was  he  to  grant  a  warrant  merely  to 

liriogthe  offender  before  him,  in  order  to  discharge  him  when 

lie  arrived  there  under  virtue  of  such  warrant  ?  And  what  could 

lie  do  but  discharge  him,  unless  he  was  authorised  to  bind 

luBi  over  to  appear  to  an  indictment,  in  case  he  refused  or 

pq^ted  to  find  sureties  for  that  purpose,  and  more  parti- 

odarly  so,  when  it  has  been  admitted  throughout  the  argu- 

anent,  as  it  must  be,  that  trespasses  include  offences  against 

llie  peace,  and  that  libel  is  an  offence  of  that  nattnre,  and  that 

#ie  Magistrate  was  bound  to  issue  his  warrant  on  information 

tm  oath,  to  bring  die  party  before  him  i    It  therefore  appears 

4o  me,  that  on  the  appearance  of  the  party,  in  pimnance  of 

Ihat  warrant,  the  Magistrate  was  bound  to  commit  him,  unless 

-be  found  proper  sureties,  otherwise  the  warrant  would  have 

'fcaen  merely  granted  to  discharge  the  paity  as  soon  as  he  was 

IntNight  before  the  Magistrate.      It  seems  to  me,  therefore, 

■|B  dus  view  of  the  case,  that  there  could  be  no  doubt  of  the 

}agility  of  the  warrant,  or  the  power  of  the  Magistrate ;  but 

^  is  -said  by  Mr.  Seiji.  Hawkwi{a\  '^lliat  anciently  no 

■fine  Justice  of  Peace  could  legally  stake  out  a  warrant  for 
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^^"^        cognizable  only  by  a  Sessions  of  two  or  more  Justices^  for 

V.  that  one  single  Justice  of  Peace  has  no  jurisdictioD  of  suck 
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offence,  and  regularly,  those  only  who  have  jurisdiction  ow 

a  cause  can  award  process  concerning  it : — ^yet  the  long,  coi^ 
stant,  universal,  and  uncontrolled  •  practice  of  Justices  of 
Peace  seems  to  have  altered  the  law  in  this  particular,  and 
to  have  given  them  an  authority  in  relation  to  such  arreslv 
not  now  to  be  disputed."  And  then,  in  a  subsequent  put 
of  the  same  chapter  (a),  he  adds,  ''  As  to  the  evidence  on 
which  such  a  warrant  is  to  be  granted,  it  seems  probable^ 
that  the  practice  of  Justices  of  Peace  in  relation  to  this 
matter  ako,  is  now  become  a  law,  and  that  any  Justice  of 
Peace  may  justify  the  granting  of  a  warrant  for  the  arrest  of 
any  person  upon  strong  grounds  of  suspicion  for  a  felony,  or 
other  misdemeanor,  before  any  indictment  has  been  found 
against  him."  It  is  therefore  quite  clear,  according  to  the 
authority  of  Mr.  Seijt.  Hawkins,  that  whether  an  indict- 
ment be  found  against  the  party  or  not,  if  it  be  an 
offence  against  the  peace,  over  which  the  Magistrate 
has  jurisdiction,  he  has  power  to  grant  a  warrant  against 
him,  and  to  commit  him  for  trial.  l*his  appears  to  me 
a  direct  authority,  and  is  decisive  of  the  present  question,  if 
no  other  could  be  found,  unless  we  are  to  reject  the  autbof 
rity  of  the  writer.  Still,  however,  following  the  same  course^ 
the  next  authority  to  which  I  shall  refer  is  my  Lord  Hob^ 
and  the  passage  in  question  is  this  (6):  **  Justices  of  Peace 
may  also  issue  their  warrants  within  the  precincts  of  tlieer 
conunbsion,  for  apprehending  persons  charged  of  crimes 
within  the  cognizance  of  the  Sessions  of  the  Peace,  and 
bind  them  over  to  appear  at  the  Sessions,  and  this  though 
the  offender  be  not  yet  indicted.''  This,  it  has  been  all  but 
admitted,  is  the  authority  of  Sir  Matthew  Hale  directly  in 


(a)  Book  u.  c.  13.  s.  18,»  ■  {b)  PL  Cr.  Book  i.  c.  50.  p.  br% 
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point  to  the  present  purpose.  Let  us  see  bow  it  has  been  en-  1820. 
deavoured  to  be  evaded.  It  has  been  said,  that  his  Lordship  ^"""^ 
is  treating  of  felonies :  so  undoubtedly  he  is ;  but  he  is  treat-  v. 

ing  of  felonies  in  legal  language,  and  in  the  course  of  that 
treatise   he  is  also   speaking  incidentally  of  general  juris- 
diction, and  the  jurisdiction  of  Justices  of  the  Peace,  and 
therefore,  in  describing  the  jurisdiction  of  such  Justices,  he 
aajs,  that  ''  they  have  a  right  to  issue  their  warrants  within 
the  precincts  of  their  commission,  for  apprehending  persons 
chaiged  of  crimes  within  the  cognizance  of  the  Sessions  of 
the  Peace."    And  it  has  been  fully  admitted,  that  a  libel  is 
within  the  cognizance  of  the  Sessions  of  the  Peace,  for  it 
cannot  be  disputed,  but  that  every  libel  b  so.     Magistirates, 
therefore,  have  cognizance  at  the  Sessions  of  the  Peace  over 
an  offence  of  this  description ;  and  according  to  Lord  Hale, 
they  have  so  not  merely  in  Sessions,  but  before  indictment 
found.     It  has  been  said,  however,  notwithstanding  thb,  that 
the  word  to  be  found  in  this  passage,  is  the  word  ^'  crimes** 
In  point  of  law,  there  is  no  distinction  between  crimes  and 
misdemeanors ;  there  may  be  in  popular  signification,  and 
there  undoubtedly  is ;  but  it  is  only  necessary  to  look  into  the 
very  first  pages  of  the  fourth  volume  of  Jiiackstone's  Comment 
iaries,  where  he  treats  of  Public  Wrongs,  and  where  the  very 
doctrine  I  am  now  stating  is  to  be  found.    His  words  are  (a), 
^'A  crime  or  misdemeanor,  is  an  act  committed,  or  omitted,  in 
violation  of  a  public  law,  either  forbidding  or  commanding  it. 
This  general  definition  comprehends  both  crimes  and  mis- 
demeanors, which,  properly  speaking,  are  mere  synonymous 
terms,  though  in  conmion  usage  the  word  '  crimes'  is  made 
to  denote  such  offences  as  are  of  a  deeper  and  more  atro- 
pons  die ;  while  smaller  faults,  and  omissions  of  less  conse- 
quence, are  comprised  under  the  gentler  names  of  misde- 
pneanors  only.^    When,  therefore,  I  find  Sir  Matthew  Hah 


(a)  Page  5.. 
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describing  the  jurisdiction  of  Justices  of  the  Peace,  not  merely 
confined  to  discussing  any  particular  offence,  but  meaning  to 
describe  as  largely  as  possible  that  jurisdiction,  I  take  him  to 
use  the  most  extensive  word  **  crimes/*  as  being  synonyoMNis 
with  and  comprehending  **  misdemeanors**  But  not  only  in 
this  passage,  but  in  every  other  on  the  subject,  his  opinion 
was,  that  Justices  of  the  Peace  have  the  power  to  commit 
before  indictment  found,  in  all  cases  within  the  cognizance 
of  the  Sessions.  But  the  authority  of  Lord  Coke  baa  been 
mentioned,  sind  strenuously  relied  on,  who  is,  upon  all  cases 
of  this  description,  1  will  not  say  to  be  disregarded  altc^ether, 
but  certainly  to  be  dissented  from.  It  has  been  so  said  most 
exprsssly  by  Sir  Mf^tthew  Hak,  upon  the  very  occasion,  and 
therefore,  he  adds  (a),  "  The  opinion  of  my  Lord  Coke{b) 
is  too  strait  laced  in  this  p^se,  and  if  it  should  be  received, 
would  obstruct  the  peace  and  good  order  of  the  kingdom* 
But  my  Brother  Vav^han  has  observed,  that  the  words  of 
Lord  Hale  are,  ''  and  thp  book  of  14  Hen.  8.  16^  upon 
which  he  grounded  hiy  opinion,  was  no  solemn  re8oluli<Mi, 
but  a  sudden  and  extrpjudicial  opinion,  and  the  defendant 
had  liberty  to  amend  his  plea  as  to  the  circumstance  <^ 
time,  to  the  end  it  might  be  judicially  settled  by  demurrer, 
which  was  never  done."  Whether  Lord  Hah  wi|s  right  or 
wrong  in  tliis  statement  (but  i  take  him  to  be  clearly  right^ 
it  %(rould  make  no  difference  whatever,  because  it  would  go 
to  that  point  merely; — as  it  has  been  agreed,  that  on  an  actual 
breach  of  the  peace,  every  Justice  of  the  Peacp  has  not 
only  the  power  to  commit,  but  is  bound  to  commit  a  party, 
so  that  he  may  appear  to  an  indictment  when  found ;  and 
yet  the  doctrine  of  Lord  Coke  goes  to  this,  that  no  man 
ought  to  be  committed  for  felony  or  misdemeanor  before  in* 
dictment  found,  and  therefore  the  whole  of  the  doctrine  ef 
Lord  Coke  is  inconsistent  with  Magistrates  having  the  power 


(d)  Book  i.  c.  50,  p.  579.^ — '-^^h)  4  /mi.  p.  177. 
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to  commit  in  some  cases,  be  being  of  opinion  that  tbey  can-        IBSd, 
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not  commit  in  any  case  before  indictment  found.     It  ap- 
^pearsy  therefore,  to  me,  that  upon  the  authority  of  Lord  v. 

Hale,  and  from  the  passages  I  have  referred  to  from  Mn 
Seijt  Hawkins,  there  can  be  no  doubt  but  that  the  offence 
of  libel  is  within  the  jurisdiction  of  Justices  of  the  Peace^ 
and  being  within  their  jurisdiction,  they  are  empowered  and 
bound  to  bring  parties  charged  with  it  before  them ;  and  it 
follows  of  necessity,  that,  in  default  of  sureties,  they  are 
bound  to  commit.  Further,  however,  in  Mr.  Justice  Bhck^ 
$ione*B  fourth  book  of  Commentaries,  there  is  a  chapter  of 
which  the  title  is  distinctly  this  (a),  "  Of  Offences  against  the 
Public  Peace,''  and  after  specifying  some,  he  goes  on  to 
state  (6),  ''  Besides  actual  breaches  of  the  peace,  any  thing 
that  tends  to  provoke  or  excite  others  to  break  it,  is  an  of-* 
fence  of  the  same  denomination ;''  and  then,  after  shewing  how 
challenges  to  fight  are  punishable,  he  puts  the  case  of  libels, 
of  which  he  says  (r), ''  the  direct  tendency  is  the  breach  of  the 
public  peace,  by  stirring  up  the  objects  of  them  to  revenge, 
and  perhaps  to  bloodshed :" — ^There  are  a  great  number  of 
other  cases  which  I  will  not  comment  on.  There  is  an 
almost  endless  detail  and  variety  that  may  be  found,  in 
which  it  is  laid  down  in  the  argument  at  the  bar,  and  the 
decisions  of  Judges,  that  a  libel,  of  whatever  nature  it  may 
be,  b  an  offence  against  the  peace.  On  the  whole,  therefore, 
it  seems  to  me,  that  even  if  this  were  a  usage  against  all 
reason  and  principle,  and  inconsistent  with  the  essential  and 
fundamental  rights  of  the  subject,  it  need  only  be  brought 
forward  in  a  Court  of  Justice  to  receive  the  reprobation  it 
merits ;  but  when,  as  connected  with  the  usage,  1  refer  to  all 
the  arguments,  the  fitness  of  the  thing,  the  words  of  the 
commission  of  the  peace,  and  the  words  of  the  statutes 
giving  a  power  to  Magistrates,  together  with  the  luminous 


(a)  Cip.  XI,  {h)  Sect.  1«.  p.  150.  (0  Sect.  13.  f.  150. 
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^^^  followed  by  the  uniTenal  practice  of  Courts  of  Justice  for 

V-  one  hundred  and  twenty  years,  without  a  single  decision  de^ 


nying  its  existence,  without  a  nngle  didum  but  that  which 
extrajudicial,  and  applied  to  a  different  subject^  can  any  one 
hesitate  for  a  moment  in  saying,  that,  if  in  any  case,  by  prin- 
ciple, by  decision,  or  by  practice,  the  law  can  be  setded  as 
clearly  founded  and  established,  it  is  so  in  thb  case  i  It  b 
my  opinion,  that  it  is  so  beyond  all  doubt.  1  rejoice  that  it 
is  so  settled,  both  for  the  credit  of  our  Courts  in  times 
past,  and  for  the  maintenance  of  peace  and  good  order  in 
times  to  come. 

Mr.  Justice  Park. — ^This  case  has  been  stated  irom  die 
Bench,  and  frequendy  at  the  Bar  in  the  course  of  the  aigu- 
ment,  to  be  one  of  considerable  importance.  It  may  there^ 
fore  be  possibly  expected,  that  each  Judge  should  give  his 
individual  opinion,  if  not^  I  declare  most  unfeignedly  and 
sincerely,  I  should  be  most  satisfied  in  reposing  under  the 
clear  and  luminous  judgment  so  ably  pronounced  by  my  Lord 
Chief  Justice,  because  i  fear,  that  in  endeavouring  to  put 
the  ideas  I  have  formed  on  the  subject  in  language  of  my  own, 
I  shall  only  weaken  the  decision  just  delivered.  At  the 
same  time,  however,  I  will  add  a  few  words,  because  other- 
wise, it  might  not  be  supposed  that  I  concur  in  what  has 
been  said,  and  there  is  this  consolation  at  least  the  Court  will 
have  upon  the  subject,  that  they  are  gready  indebted  to  my 
two  very  learned  Brothers,  who  have  argued  this  case  at  die 
Bar,  because,  if  any  thing  be  overlooked  by  the  Cour^  no 
fault  will  be  attributable  to  them. 

My  Brother  Faughan  has  certainly  referred  to  a  great 
number  of  the  ancient  statutes,  on  which  it  was  sbpposed, 
and  jusdy  said,  that  the  commission  of  the  peace  wras  found- 
ed ;  but  there  is  one  statute  which  he  either  did  not  happen 
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lo  meet  with,  or  he  might  have  oTerlooked  it,  and  which  has        leSO. 
been  supposed  lo  be  the  foundation  of  the  original  commia* 
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motif  though  the  present  was  formed,  as  it  now  appears,  io      _  «» 
the  reign  of  Elizabeth^  I  mean  the  statute  of  34  Bdw.  S.{a\ 
by  which  power  is  to  be  given  to  Justices  of  the  Peace  ^  to 
restrain  offenders,  rioters,  and  all  other  barretors,  and   to 
pursue,  arrest,  take,  and  chastise  them,  according  to  their 
trespass  or  offence."    These  are  most  general  words.    And 
again,  in  another  part  of  the  same  statute.  It  is  said,  **  And 
they  are  to  take  and  arrest  all  those  that  they  may  find  by  in- 
dictment or  by  suspidim^  (that  must  necessarily  allude  to 
what  is  to  be  done  before  indictment),  ''  and  to  put  them  in 
prison  ;**   and  in  another  branch  they  are  empowered  ''  to 
take  of  all  them  that  be  not  of  good  fune,  where  they  shall 
be  found,  sufficient  surety  and  mainprise  of  their  good  bo- 
baviour  towards  the  King  and  his  people.**    It  therefore  ap* 
pears  to  me,  that  this  statute  requires  Justices  of  Peace 
to  take    and   arrest  offenders,  and  if  they  take  and  arrest 
them,  and  they  do  not  give  bail,  what  are  they  to  do  with 
diemf    Are  they  to  set  them  at  large  to  repeat  their  of- 
fences ?     These  words  of  the  statute  are  therefore  sufficient 
for  the  purpose  of  comprehending  libels,  and  enabling  Jus- 
tices to  take  bail ;  and  certainly  all  the  best  text  writers  en- 
tertained the  same  opinion.     A  libel  most  clearly  has  a  ten- 
dency to  a  breach  of  the  peace ;  and  the  passage  in  Hawkins, 
v^ch  I  shall  not  repeat,  shews  that  this  is  one  of  the  cases 
in  which  they  are  empowered  to  act.     I  do  not  think  the 
passage  quoted  from  Bracton,  by  my  Brodier  Bosanquet, 
is  quite  immaterial — it  does  not  go  the  length  of  shewing 
whether  libel  was  a  bailable  offence  or  not,  but  it  shews  with 
what  classes  of  offences  it  was  to  be  ranked,  and  that  libels, 
whether  seditious  or  not,  (for  that  makes  no  distinction)  and 
that  even  words  against  an   individual  were  an  injury,  for  it 
is  there  said  (6),  that  ''  Cum  ei  convitium  diction  fuerit,  vel 


(a)  Cap.  1. (i^)  Book  iii.  c*  36.  folio  155. 
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IdM.        dt  €0  factum  carmen  famomm  et  hujmsmo^f  JU  inj/uria^  ai 
well  as  assaults  therein  specified,  amounting  to  an  actaal 
breach  of  the  peace*    It  shews  that  even  in  those  da  js,  libd% 
CoMAar.      Of  ofiensife  words,  were  deemed  offences  against  iadindoals* 
The  passage  from  Mr.  Serjt.  Hawktm,  cited  bj  mf  Lord 
Chief  Justice  («)y  seems  to  me  to  be  extremelj  strong  uftm 
this  subject  to  ahew  that  libel  is  cognisable  at  SeaainnSi 
My  Brother  Boionquet  alluded  to  it  in  his  argument,  b«l 
his  attention  was  drawn  particularly  to  the  commencemenl 
of  the  passage.       In  speaking  of  what  authority  Justices 
of  the  Peace  have  in  relation  to  inferior  offences,  he  says, 
'^  it  would  be  endless  to  enumerate  all  the  offences  within 
their  jurisdiction,  concerning  which  there  have  been  auch 
great  numbers  of  statutes,  and    therefore  I  sh:Jl   content 
myself  in  this  place  with   observing,    that   by  the   above* 
mentioned  statutes  of  the  S4Edw,3>  c.  1.  and  also  by  the 
express  words  of  the  commission  ;''  and  then,  in  the  subse- 
quent part,  to  which  his  Lordship  has  alluded,  he  expressly 
mentions,  "  that  this  shall  extend  to  such  other  offences  imly* 
as  have  a  direct  and  immediate  tendency  to  cause  such  breaches 
of  the  peace,  as  libels,  and  such  like."    Now,  undoubtedly,  if 
a  libel  be  indictable  before  a  Justice  of  the  Peace,  the  mate- 
riality of  Lord  Hale's  statement  is  decisive  on  the  subject, 
because  he  b  not  treating  merely  of  felonies,  but  states,  that 
Justices  of  the  Peace   have  a  jurisdiction    to  issue  their 
warrants  in  all  offences  cognizable  at  the  Sessions  of  the 
Peace :  therefore  it  seems  to  me,  that  Lord  Hale*s  authority 
is  express  as  to  this  point.     Lord  Coke's  authority  however 
has  been  referred  to,  and  set  up  against  Sir  Matthew  Hale 
and  Mr.  Serjt.  Hawkins ;  but  it  is  impossible  for  any  lawyer, 
who  knows  what  the  constant  course  of  practice  has  been,  to 
suppose  that  Lord  Coke  had  the  least  authority  for  what  lie 
stated ;  it  is  a  mer^  dictum  or  opinion  of  his,  and  there  it 
rests ;  but  as  he  cited  authorities  to  support  that  position,  still 


(«)  Book  ih  c.  8.  t.  SB. 
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%)ieii  thejr  are  looked  at,  they  contradict  what  he  there  said,        k^oq, 
mnd  one  cannot  but  express  considerable  surprise   that  he 
diould   have   so  written ;    but  he   founded  himself  chiefly  , . 

upon   the  case  in   the    Year  Books  of   the   14  Hen.  7.,      Cohamu 
whid)  Lord  Hale  states  was  extrajudicial^  and  the  statutes  / 

of  the  1  &  2  Phif.  Ss  Maty,  c.  13,  and  2  Phil.  *  Mary, 
c.  IOL  Every  person  who  looks  at  those  statutes  knows  that 
they  were  not  meant  to  extend,  but  rather  to  restrain  the 
power  of  Justices  to  examine  and  hold  to  bail ;  but  it  ia 
most  sbgular,  that  the  principal  object  embraced  by  the 
Btatnte  of  die  I  8c  2  Phil.  4r  Mary,  is  this :  It  enacts  {a), 
**  that  Justices  of  the  Peace  shall  not  let  to  bail  or  main- 
prise, any  person  or  persons  arrested  for  suspicion  of  felony, 
which,  for  any  offence  by  them  or  any  of  tlicm  committed 
be  declared  not  to  be  bailed,  or  be  forbidden  to  be  bailed  by 
the  statute  of  fVtstmimttr  (3  Edw.  1.),''  luid  it  is  also' 
singnkur  that  Lord  Coke  argued,  that  a  Magistrate  cannot 
hold  to  bail  for  felony,  when  the  object  of  that  statute  was  to 
compel  Magistrates  to  certify  the  bailment  of  suspected  per- 
sons to  the  next  gaol  delivery,  together  with  the  fact  and  cir- 
cumstances thereof;  and  tlierefore  I  not  only  agree  with  Lord 
Hale,  where  he  says,  that  Lord  Coke  was  too  strait  laced,  but 
would  even  say,  that  his  opinion  was  entirely  erroneous, ' 
and  cannot  be  supported  by  any  authority  whatever ;  and 
Anther,  that  he  b  contradicted  by  all  the  authorities  he  has 
qooted  in  its  support,  and  by  endeavouring  to  prove  too 
mach,  he  has  proved  nothing ;  it  therefore  seems  to  me  that 
Lord  Halt  is  conect,  and  his  reasoning  on  the  subject  is 
most  admirable ;  and  I  will,  on  that  account,  take  the  liberty 
of  repeating  it  to  the  Court.  He  says  (6),  '^  ^nd  whereas  my 
Lord  Coke  saith  also,  that  a  Justice  of  Peace,  upon  oath 
made  by  A.  of  a  felony  committed,  and  that  A.  suspects  B. 
and  shews  his  cause,  cannot  issue  a  warrant  to  bring  B.  be- 
fore him  for  further  examination,  and  thereupon  commit  or 


(a)  Scct«  t..  *{h)  Book  i.  c.  JK).  page  37 9, 
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1B20.  ^^^^  hin^  o^cr  ^o  ^^^  Assizes  or  Sessions,  because  it  masf 
be  the  proper  suspicion  of  j1.  himself^  and  A.  may  arrest 
faim  upon  the  force  of  his  own  suspicion,  but  not  by 
CoNANT.  warrant  of  the  Justice.  I  think  the  law  is  not  so,  and 
the  constant  practice  in  all  places  hath  obtained  agaiii^ 
it,  and  it  would  be  pernicious  to  the  kingdom  if  it  should 
be  as  he  delivers .  it,  for  malefactors  would  escape  uiH 
examined  and  undiscovered  ;  for  a  man  may  have  a  probable 
and  strong  presumption  of  tlie  guilt  of  a  person,  whom  he 
yet  cannot  positively  swear  to  be  guilty  .'^  That  appears  to 
me  to  be  the  good  sense  and  reason  of  the  case,  and  my 
Lord  Hale  therefore  has  certainly  the  best  of  the  argument 
Four  cases  have  been  referred  to  on  this  subject.    The  first, 

■ 

The  Queen  v.  Derpy(a).  It  has  been  insisted  by  my  Bro- 
Iher  Fai^han,  that  tliei;^|  tlie  warrant  was  merely  to  bring  a 
party  up  to  be  examined ;  but  it  was  a  warrant  from  the 
Secretary  of  State,  and  the  question  was,  whether  he,  by 
virtue  of  his  oiSce,  could  commit  for  a  libel,  and  not  whe- 
ther a  Justice  of  Peace  was  empowered  to  do  so.  So,  in  the 
case  of  The  King  v.  Kendal  and  Roe  (&),  the  main  point  was 
not  whether  a  Justice  of  the  Peace  had  a  right  to  apprehend 
for  a  libel,  but  wliether  the  Secretary  of  State  had  such  right. 
In  tlie  former  case,  Lord  Chief  Justice  Parker ^  in  delivering 
his  judgment,  said,  '^  The  defendant  cannot  be  discharged: 
the  warrant  is  good  and  legal.''  And  Mr.  Jastice  Eyre  said, 
'^  A  Secretary  of  State  has  a  power  to  issue  a  warrant*" 
Therefore  I  infer,  that  nobody  seems  to  havie  doubted  that  a 
Justice  of  the  Peace  might  do  so ;  and  he  further  said,  "  }t 
was  so  held  in  the  case  of  The  King  v.  Kendal,  and  settled 
in  Queen  Elizabeth*8  time.  The  species  of  crimed  set 
forth,  which  is  enough ;  it  need  not  set  forth  the  licts,^  as  on 
whom  the  robbery  was  committed,  or  whose  hoose  broke 
open — publishing  a  libel  is  a  crime  well  known  in  our  law.'' 
Supposing  it  were  only  for  suspicion  of  high  treason,  be  shall 


(«)  Fartaau,  140 {Jb)  Sulk.  U7.  S.  C.  U.  RMym^mi  65. 
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not  be  discharged,  but  shall  answer  it.  In  the  case  of  The  1B20. 
King  V.  Kendal  and  Roe^  the  party  might  be  innocent  of  the  Uitt 
crime;  yet  they  continued  him  on  his  recognizancei  but  did  not  comakt 
discharge  him.  I  do  not  know  that  ever  there  was  any  time 
inentioned  in  any  warrant,  so  that  exception  goes  to  all  war- 
rants :  suppose  the  warrant  had  been  to  commit  without  bail 
or  mainprize,  if  crime  certain  were  charged,  the  party  should 
not  be  discharged.  In  the  trial  of  The  Seven  Bishops,  how- 
eirer,  it  has  been  said,  that  as  far  as  Mr.  Justice  PozcelVa 
opinion  went,  they  ought  to  have  been  bailed ;  but  it  is 
quite  clear,  upon  looking  at  that  case,  that  the  only  point 
that  came  before  the  Court  relative  to  the  present  question, 
was,  whedier  they,  having  privilege  of  Parliament  as  Bishops^ 
were  the  subjects  of  bail,  and  that  rendered  it  quite  unne- 
cessary to  discuss  the  other  points ;  but  I  agree  with  what 
the  Lord  Chief  Justice  there  said,  "  Why  should  they  dis- 
cuss whether,  having  privilege  of  Parliament,  they  were  the 
subjects  of  bail,  if  the  general  law  of  the  land  was,  that  no 
inan  could  be  apprehended  for  libel  at  all,  whether  a  peer  or 
commoner  ?**  It  is  to  be  observed,  that  it  has  been  assumed, 
by  a  very  great  authority  in  this  Court,  some  years  ago  (a), 
%at  Mr.  Justice  Powell  dissented  from  his  Brethren  on 
that  occasion,  lliat,  however,  does  not  appear  to  have 
been  the  fact ;  for  he  only  said,  **  I  will  not  decide  until  I 
liave  looked  into  the  cases  upon  tlie  subject."  There  the 
other  Judges  did  not  require  time  to  look  to  authorities, 
therefore  it  was  not  given,  as  they  were  clearly  of  opinion, 
that  the  Bishops  were  not  bailable ;  but  though  one  Judge 
might  wish  to  look  into  authorities,  still,  if  the  other  three 
had  formed  their  opinions,  there  is  no  reason  whatever  for 
time  being  given,  and  from  a  sacred  seat  of  justice,  I  think 
it  was  too  much  to  say  of  three  Judges,  that  they  were  dis- 
honest, and  that  Mr.  Justice  Powell  was  the  only  honest 
man  of  the  four.     Wilkes  %  case  has  been  much  pressed  on 


(«)  Lord  Chief  Ju'iticc  PruU» 

k2 


246  CASES   IN    HILARY  TERM, 

1B20.        the  Court  in  the  course  of  the  argument ;  but  it  it  an  aotbd' 
^UTT         ^^y  ^^^  ^'^®  defendant,  because  there,  as  in  the  case  of  The 
"•  Seven  Bishops,  the  only  question  was,  wliether  the  privilege 

of  Parliament  was  to  exonerate  the  defendant,  and  it  b 
worthy  of  remark,  that  in  that  case  there  were  two  other 
points  taken,  either  of  which  were  more  general,  and  would 
apply  equally  to  all  the  King's  subjects,  as  well  as  to  a 
member  of  either  house  of  Parliament ;  but  the  Coint  umn 
ttimously  decided,  that  those  points  would  not  senre  the 
defendant*— but  if  they  had  thought  those  matters  applied 
generally  to  the  subjects  of  the  realm,  why  did  Bot  diey 
proceed  upon  the  general  point,  as  to  whether  a  person 
could  be  arrested  or  held  to  bail  for  a  libel,  which  would 
have  been  much  more  palatable  to  the  party  Mr.  fVilkes  at 
|hat  time  espoused  in  politics,  than  resting  his  case  on  the 
narrow  and  shallow  ground  that  he  had  privilege  of  Parlia-' 
ment  ?  I  think  there  is  a  great  deal  of  weight  in  the  obser- 
vation to  which  my  Brother  Bosanquet  has  directed  the  at-' 
tention  of  the  Court,  as  to  the  difference  of  the  reports  of 
that  case ;  but  I  do  not  think  th^t  more  credit  is  to  be  giveit 
to  one  than  the  other ;  for  whenever  a  reporter  choosea  to 
mix  himself  up,  as  Mr.  Seijt.  Wilson  has  done,  in  the  coin 
test  with  the  politics  of  the  litigant  parties,  I  cannot  pay  so 
much  credit  to  him ;  and  throughout  the  whole  of  his  re^ 
port  of  diat  case,  it  is  manifest  that  he  formed  a  very  stroiq; 
party  opinion,  and  therefore  it  appears  to  me,  if  they  are 
set  up  one  against  the  other,  that  the  report  in  HowelF$ 
State  Trials  is  much  more  likely  to  be  fair  and  correct. 
But  after  ail,  if  there  be  any  doubt  upon  this  point  (al^ 
though  fully  agreeing  that  a  usage  for  one  hundred  years 
against  the  known  law  of  the  land,  would  not  make  a  law), 
can  it  be  questioned,  after  the  documents  furnished  from  the 
House  of  Lords,  in  which  it  appears  to  have  been  the  con* 
stant  and  uniform  practice,  from  the  reign  of  Anne  to'  nearly 
tlic  conclusion  of  the  reign  of  his  late  Majesty  i  My  Bro- 
ther VaughaUf  however,  has  said,  that  instances  of    com* 
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mitment  in  cases  of  this  nature,  only  go  back  to  the  reign  1B20. 
of  Queen  Jnne.  The  order  of  the  House  of  Lords  was  jj^^ 
to  search  back  as  far  as  the  Revolution,  and  tiie  officer  re- 
ports that  he  had  only  searched  the  records  from  the  reign 
of  Queen  jinne,  not  doubting  that  he  should  find  other  in- 
stances of  a  similar  description,  if  he  carried  his  researches 
to  a  prior  period ;  and  it  has  been  further  insisted,  that  we 
must  suppose  the  law  to  be  otherwise,  because  (here  have 
hoea  but  five  instances  during  the  reign  of  our  late  Sove- 
reigiu  That,  however,  I  think,  tends  to  sliew  those  who 
are  not  superficially  observing,  that  the  law  has  been  admi- 
msteied  with  the  greatest  humanity  and  lenity.  It  has  been 
also  said,  that  these  were  not  commitments  by  Justices  of 
the  Peace  to  the  Sessions,  and  that  they  have  never  been 
considered  so.  Still  they  were  commitments  by  Justices 
of- the  Peace,  for  the  parties  to  answer  in  the  Court  of 
Kitif^t  Bench  to  indictments  which  were  afterwards  pre- 
finrred  against  them  individually.  A  number  of  them  were 
discussed  upon  habeas  corpus^  in  the  times  of  Lord  UoU^ 
the  supposed  great  assertor  of  liberty,  at  the  time  of  the  Re- 
volution, and  before  Lord  Chief  Baron  Parker^  Lord  Chief 
Justice  Pratt  (afterwards  Lord  Camden)^  Lord  Hardwicke, 
and  Lord  Raymond,  assisted  by  all  the  eminent  Judges  of 
tb^  time.  It  is  too  niuch  to  suppose  that  alt  these  proceed* 
logs  were  irregular.  I  am  therefore  of  opinion,  that  this 
action  is  not  maintainable,  and  that  the  defendant  is  entitled 
to  the  judgment  of  the  Court. 

Mr.  Jiutice  Bubrough. — Agreeing  with  my  learned 
Brother  in  opinion,  that  it  is  not  necessary  for  me  to  ex- 
press my  sentiments  on  this  occasion,  because  I  think  the 
judgment  delivered  by  my  Lord  Chief  Justice  contains  every 
thing  that  I  can  say ;  still  we  are  called  on  individually  to 
give  our  opinion  on  a  matter  of  great  importance  and  mag- 
nitude. In  investigating  this  question,  I  find  it  necessary  to 
advert  to  the  libels  as  stated  in  the  special  verdict.    The 
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1820,        Jury  have  found  that  the  plaintiff  had  composed  and  pulK 
^p^         hshed^  stuck  up,    affixed  and  distributed^   in  divers  public 
r«  streets  and  places,  within  the  city  and  liberty  of  IVeslminstew, 

two  libels.  The  one,  charging  the  then  Lord  Chief  Justice 
of  the  Court  of  King's  Bench  with  having  committed  a  rob* 
bery  on  the  plaintiff,  by  passing  a  sentence  on  him  to  make 
money,  and  to  put  the  King's  fine  into  his  own  pocket, 
instead  of  its  going  into  the  public  treasury.  The  plaintiff 
in  this  libel  then  proceeded  in  these  words  :  '^  I  do  hereby^ 
placard  him  as  a  disgrace  to  the  Bench  of  Judges,  the  so- 
ciety of  gentlemen,  and  the  nation  at  large." — 1  therefore  ^ 
think  that  it  is  highly  expedient  that  every  one  should  know, 
what  the  charge  wa9,  upon  which  the  present  defeodan| 
proceeded, 

« 

The  other  libel,  although  aimed  principally  at  Lonl 
Castlereagh,  a  Privy  Counsellor,  also  contains  reflection^ 
on  the  late  Lord  Chief  Justioe  of  the  King^s  Bench,  and  in 
ihis  the  plaintiff  said,  *'  I  placard  him*'  (that  is,  Lord  CaUk^. 
reagh)  '*  for  having  stated  a  gross  falsehood  in  the  House  ot 
Commons,  in  a  debate  in  the  House,  to  answer  his  own 
purpose,  in  stating  to  the  House  that  the  plaintiff  had  pe-i 
titioned  Goveniment  for  the  mercy  of  tlie  Crown,  upoa 
which  the  pillory  sentence  was  taken  off."  He  then  said, 
*^  My  petition  was  to  the  Prince  Regent,  to  be  liberated, 
being  unjustly  convicted  by  Lord  EUenborough  to  make  mot 
ney  of  me."  Nothing  can  be  more  offensive  or  more  8can-i 
dalous  than  the  whole  subject-matter  of  the  libels  them- 
«elves.  My  Brother  Favgkan  has  very  properly  said,  in  bis 
argument  for  the  plaintiff,  that  the  question  to  be  decided 
is  one  of  constitutional  law,  as  it  affects  the  liberty  of  the 
subject,  and  the  freedom  of  the  press ;  and  if  I  conceived 
that  the  decision  of  the  Court  would  affect  the  liberty  of  the 
subject  in  any  matter  or  manner  in  which  it  ought  not  to. 
be  affected,  I  should,  with  the  greatest  reluctance,  concur  in 
(binking  that  judgment  should  be  given  iu  favour  of  the  d^i 
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fencbint.    So,  on  the  other  hand,  if  1  thought  it  would  af-        18tMK  ' 
feet  the  freedom  of  the  press,  I  should  be  equally  unwilling        ^^ 
to  do  so.      But  I  am  clearly  of  opinion,  that  the  present  c'* 

judgment  will  have  no  such  effect,  but,  on  the  contrary,  will 
protect  the  liberty  of  the  subject  and  the  freedom  of  the 
press.  Whilst  the  press  is  used  with  that  freedom  of  dia* 
cussion  and  reasoning,  which  in  England  is  indulged  un« 
disturbed,  to  a  great,  and  indeed  to  every  useful  degree, 
it  will  meet  with  the  protection  of  the  law,  and  the  ap- 
probation of  all  individuals  who  are  well-wishers  to  their 
country,  and  who  know  the  blessings  of  a  free  constitu- 
tion. But  when  it  is  used  to  charge  the  Chief  Justice  of 
die  Court  of  King's  Bench,  the  first  Magistrate  in  our 
Courts  of  law,  with  corruption  in  his  office,  and  a  Privy 
Counsellor,  and  Member  of  Parliament,  with  abusing  his 
character  and  situation  in  the  latter  capacity,  by  slating 
ffdsehoods  in  the  House  of  Commons,  to  answer  his  owa 
puirpoaeiy  it  appears  to  me  that  tliu  is  an  abuse  of  that  firee^ 
dom,  and  that,  in  order  to  preserve  it,  it  is  necessary  the 
abute  should  be  reprobated.  The  people  of  England  have 
a  serious  interest  in  the  character  and  the  conduct  of  tlie 
Jodgies, '  and  others  who  are  appointed  to  serve  tlie  Slate 
in  high  and  important  offices,  aftd  they,  as  individuals,  have 
«  valuable  interest  in  their  respective  characters.  I  have  not 
ligiitly  introduced  these  observations  :  they  are,  in  my  view  of 
the  case,  extremely  important,  in  leading  to  the  opinion 
which  I  have  formed,  |t  is  material  to  the  case  of  the 
defendant ;  and  the  facts  which  appear  on  the  special  ver- 
dict ;  to  have  thus  stated  what  was  the  nature  of  the  cbi^rge 
on  which  he  took  the  informaliQn,*and  committed  the  plaintiff 
to  prison  for  want  of  bail.  This  brings  me  to  the  point  to 
be  decided,  which  is,  whether  the  matter  confined  in  the 
information  taken  by  the  defendant,  a  Justice  of  the  Peace, 
was  a  matter  within  his  jurisdiction?  and  whether  he  has.  * 

proceeded  in  such  a  manner  as  to  form  a  justification  to  the 
plaintiff's  action  of  assault  and  false  imprisonment?    Tb^ 
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1i)20.       jurisdiction  of  a  Justice  of  the  Peace  is  founded  on  the  com" 

iTuTT         ^i^isflion  of  the  peace^   by  which  some  powers  are  expreaal; 

('•  given^  or  it  is  founded  on  other  powers  incident  .to  tli099 

Com  ANT.  ,  .  ,  .  ,  .      ,  ... 

which  are  so  given,  and  on  particular  8tatutes»  superackliiig 
powers  and  authorities  in  particular  cases.  Tke  latter* 
namely,  the  powers  gi?en  by  particular  statutes^  h^ve  no  lifar? 
ing  whatever  on  this  case. 

.  It  appears  to  me  to  be  necessary  to  state  the  comawsiioii 
of  the  peace  fpr  the  sake  of  a  few  observations  I  have  la 
make  on  it,  with  a  view  to  the  facts  of  the  case,  as  atated  in 
(he  Year  Book,  to  have  passed  at  fVhUe  Friars  {a).  By  tfa^ 
comoiission  of  the  peace,  the  Justices  named  iq  it  are  jointly 
and  severally  assigned  to  keep  the  peace,  ^nd  to  keep  and 
4raused  to  be  kept,  all  ordinances  and  statutes  for  the  good 
of  the  peace,  and  for  the  preservation  of  tlie  same,  and  fpf 
the  quiet  rule  and  government  of  our  people  in  all  9jad  skn 
gular  the  articles  thereof.  Then  follow  other  powers  nol 
necessary  to  be  noticed.  This  first  part  of  the  commiasiofi 
autliorises  all  and  each  of  them  to  act  out  of  Court.  Then 
jfbllows  that  clause  in  the  commission,  which  constitutes  the 
sessions,  and  gives  them  an  authority  to  act  there ;  it  ws^ 
thorises  them  to  enquire  the  truth  by  the  oath  of  good  mem, 
^'  of  all  and  all  manqer  of  felonies,  witchcrafts,  enchantment^ 
sorceries,  magic  arts,  trespasses,  forestallings,  regi-atings^  ea>* 
grossings,  and  extortions  whatsoever,  and  of  fil  and  sii^ular 
other  misdeeds  and  offences,  of  which  Justices  may  enquire^** 

a 

^d  also  '^  of  ^1  those  who  ^n  the  aforesaid  county  in  com- 
panies against  our  peace,  in  disturbaqce  of  pur  people  with 
armed  force,  have  gone  or  rode,  or  hereafter  shall  presume  to 
go  or  ride."  It  is  very  siugular  to  observe,  that  tlie  question 
at  tfhii^  Friars,  on  which  all  the  law  seems  to  have  bee^ 
got  together,  was  to  decide  whether  the  law  was  brokei/by 
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m  illegal  auemUj  of  armed  people.  This  clause  in  the  1890« 
eommisaion  is  founded  on  a  statute  which  the  Judges  who  ^^ 
met  on  that  occasion  could  ne?er  have  seen,  because  it  was  «• 

passed  in  the  2d  Edw.  3.  (a)  the  title  of  which  is,  '<  No  mao  ^"^"'^ 
•hell  come  before  the  Justices,  or  go  or  ride  armed ;"  and 
then  it  is  enacted,  ''  that  no  man,  great  nor  small,  of  wbU 
cooditipn  soefer  he  be,  except  the  King's  Senrants  in  liii 
jpresence,  and  tlie  King's  officers,  in  executing  of  the  King's 
precepts,  or  of  tlieir  office,  and  such  as  be  in  their  company 
psaisting  the  said  officers,  and  officers  also  (upon  a  crj  made 
for  trais  to  keep  the  peace),  aiid  the  same  in  places  where 
aiich  acts  happen,  be  so  hardy  to  come  before  the  King'a 
Justices,  or  other  of  the  King's  Ministers,  doing  their  office 
with  force  and  arms,  nor  briiig  force  in  affiny  of  the 
pvace,  qor  to  go  nor  ride  armed  by  night  nor  by  day  in  fiiirsy 
pMrkeCs,  nor  in  the  presence  of  the  Justices  or  other  Minia- 
tera,  -iKNr  in  any  part  elsewhere,  upon  pain  to  forfeit  their 
mvaoor  to  the  King,  and  their  bodies  to  prison,  at  tlie  King's 
|iieiittie»''  If,  therefore,  those  Justices  had  seen  this  star 
tale,  which  makes  the  very  matter  about  which  they  were 
tjuestioiiing,  unlawful,  they  could  have. entertained  no  doubt 
Ibut  that  the  peace  in  that  case  was  broken.  It  therefore 
peens  to  me  to  be  clear  that  they  had  not  seen  it;  for  this 
atatuie  was  the  foundation  of  that  latter  part  of  the  clause  iu 
ibe  commission  of  the  peace.  It  is  also  very  material  to 
observe^  that  in  the  enumeration  of  offences  in  the  com* 
mission,  treasons  are  not  mentioned,  there  is  no  authority 
whatever  given  to  Justices  of  Peace  to  enquire  of  treasons, 
fpi  DO  doubt  can  be  entertained,  but  that  out  of  Sessions  they 
pmr  take  informations  in  cases  of  treason,  and  cause  the 
poGtted  to  be  apprehended  and  committed  to  gaol,  to  be 
|ried  at  the  Assizes,  under  the  authority  of  their  commissionsi 
which  expressly  extend  to  treasons.    It  appears,  then,  Jus- 


(a)  c  6* 
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tices  have  no  authority  under  that  clause,  which  enables  them 
to  hold  a  Court  to  try  treasons,  but  their  authority  must  exist 
on  a  prior  part  of  the  commission,  which  directs  them  to 
Yeep  the  peace.  If  this  be  so,  we  are  not  now  to  look  f&t 
M'hat  Justices  can  do  at  Sessions,  as  comprehending  the 
whole  of  their  authority.  We  have,  however,  in  the  case  of 
libel,  the  strongest  possible  authority  for  saying,  that  it  ii 
indictable  at  the  sessions.  Treason,  however,  cannot  bo 
prosecuted  there,  yet,  if  the  Magistrates  have  power  to  pnn 
ceed  on  it  for  the  purpose  of  commitment,  it  must  be  under 
the  first  branch  of  their  commission,  by  which  they  are  as- 
signed jomtly  and  separately  to  keep  the  peace,  and  cause  to 
be  kept  all  ordinances  and  statutes  made  for  the  good  m  tbo 
peace,  and  for  conservation  of  the  sam^i  ^nd  for  the  quiet 
rule  and  government  of  our  people.  In  the  case  of  The 
King  V.  Kendall  and  Roe  it  is  said  (a),  that  Secretaries  of  State 
may  commit  as  Conservators  of  the  Peace  did,  at  the  commoq 
law,  and  that  it  was  incident  to  their  office,  as  it  was  to  ibe 
officers  of  Justices  of  the  Peace,  who  were  not  autboriaec) 
by  any  express  words  in  their  commission  to  that  parpoaey 
but  do  it  ratione  o^cii.  In  the  neat  place,  it  has  been  ad* 
mitted,  and  indeed  no  one  can  deny  it,  that  Justices  of  die 
Peace  may  commit  for  want  of  bail  for  an  actual  breadi  of 
the  peace;  but  still  it  has  been  contended  that  they  cannot  do 
so  in  the  case  of  a  libel,  which  is  indictable,  and  before  the 
Justices  too  at  their  Sessions ; — because  it  is  not  attended  widi 
an  actual  breach  of  the  peace.  There  might  be  some  colour 
for  this  objection,  if  upon  enquiry  it  was  ascertained  that  they 
could  not  do  so  in  any  instance  where  there  was  not  an  actual 
breach  of  the  peace  ;  but  it  is  clearly  otherwise,  for  they  can 
do  so,  and  always  have  done  so  in  other  cases  in  which  there 
is  no  actual  breach  of  the  peace,  but  a  direct  and  manifest 
tendency  to  such  breach.   What  answer  can  be  given  to  tJM 
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case  of  an  intended  duel,  of  wliich  a  Magistrate  either  has 
personal  Jcnowledge  or  an  information  on  oath ; — ^may  he  not 
arrest  both  the  parties,  and  for  want  of  bail  commit  the 
challenger  to  prison,  to  be  tried  at  die  Sessions  or  Assizes  for 
the  offence ;  and  maj  he  not,  if  bail  be  given,  also  require 
die  challenger  to  give  sureties  of  the  peace  in  the  mean  time) 
ThtM  practice  is  not  only  customary,  but  inveterate,  and  ia 
founded  in  necessity,  and  yet  here  is  no  actual  breach  of  the 
peace.  I  state,  without  possibility  of  doubt,  that  a  Magis- 
finte  may  do  this ;  and  further,  that  he  may  secure  the  party 
diallenged,  and  require  sureties  of  the  peace  of  him.  Thia 
too  may  be  done,  and  justified  under  the  words  in  the  first 
branch  of  the  commission.  I  am  therefore  of  opinion,  that 
the  defendant  was  authorised  in  taking  the  information,  and 
committing  the  plaintiff  in  the  case  disclosed  in  the  present 
record.  His  duty  and  authority  by  the  commission  are  to 
lEcep  thp  peace,  and  cause  all  ordinances  and  statutes  for  the' 
good  apd  preservation  thereof  to  be  kept.  They  are  to  act 
^  as  to  keep,  protect,  and  preserve  the  peace,  and  no  more 
effectual  step  can  be  taken  for  this  purpose  than  to  take  in- 
formation against,  and  to  comipit  to  prison  one  for  want  of 
bail,  who  has  done  an  act  which  has  a  direct  and  manifest 
tendency  to  provoke  a  breach  of  the  peace.  In  Sir  Baptist 
Sicks^s  case  (a)  a  libel  is  said  to  be  indictable,  because  the 
King  and  Commonwealth  are  interested  in  it,  as  it  is  a  pro- 
vocation to  a  challenge  and  breach  of  the  peace.  A  challenge 
is  not  in  itself  an  actual  breach  of  the  peace,  but  to  send 
one  is  indictable,  as  I  have  before  suggested,  and  a  ground 
for  a  Magistrate's  interference  before  indictment  found.  Sup- 
pose it  cannot  be  clearly  ascertained  that  a  challenge  has 
|>een  given,  but  that  there  is  a  reasonable  ground  to  presume 
riiat  a  duel  is  intended,  it  cannot  be  controverted  but  that  a 
Magistrate  might  act  and  secure  the  parties,  and  he  would  he 
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16d0.        h^hly  to  blame  if  he  did  not  do  so ;  jet  there  is  no  actual 
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breach  of  tlie  peace,  but  is  in  coutemplation  only.    As  to  the 
V.  tendency  even  of  slanderous  words  to  provoke  a  breach  of 

CovANT.  ^^  peace,  there  is  a  well  known  fact  in  the  history  of  the 
criminal  law  of  this  country,  the  outrage  on  Sir  Jofui  Covefi' 
try,  which  was  the  reason  of  passing  the  statute  of  the  £2d 
and  23d  Charles  2.  c.  1.  called  the  Coventry  Act.  It  was 
occasioned  by  mere  words  spoken  in  Parliament.  How 
much  stronger,  then,  is  the  case  on  this  record  i  A  late  Noble 
Lord  then  filling  the  high  office  of  Chief  Justice  of  the 
King*s  Batch  is  charged  with  corruption  in  his  office,  and 
placarded  as  a  di^race  to  the  Bench  of  Judges,  as  a  disgrace 
to  the  society  of  gentlemen,  and  to  the  nation  at  large ;  and 
another  noble  person  in  high  office,  and  a  Member  of  the 
House  of  Commons,  is  charged  with  uttering  falsehoods  there, 
to  answer  his  own  purposes.  Independently  of  the  offence 
to  the  public  at  large,  these  libels  had  a  direct  and  immediate 
tendency  to  provoke  a  breach  of  the  peace,  and  must  they 
not  be  taken  to  be  intended  to  irritate  and  provoke  the  indi* 
viduals  libelled  f  But  the  mischief  does  not  stop  here,  il 
might  have  had  the  same  effect  on  the  relatives  of  those 
noblemen  and  their  dependants.  All  our  law  books  from  the 
case  De  libellisfamom  to  the  time  of  Sir  William  Blaclutone, 
speak  uniformly  of  this  tendency  of  every  species  of  libel* 
It  is  scarcely  necessary  to  repeat  them,  particularly  as  they 
have  been  before  mentioned  and  adverted  to,  but  Blackstone, 
after  speaking  of  challenges  (a),  says,  ^'  Of  a  nature  very 
similar  to  challenges  are  libels,  libelli  famosif  which,  taken  io 
their  largest  and  most  extensive  sense,  signify  any  writings, 
pictures,  or  the  like,  of  an  immoral  or  illegal  tendency ;  but  ia 
the  sense  under  which  we  are  now  to  consider  them,  are  ma« 
licioiis  defamations  of  any  person,  and  especially  a  Magis- 
trate,  made  public,  by  cither  printing,   writing,  signs,   or 


(a)  Vol,  iv,  c.  11. 8. 13.  page  150. 
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pictures,  in  order  to  provoke  him  to  wrathi  or  expose  him  to        ^^^ 
public  hatred,  contempt,  and  ridicule.    The  direct  tendency         Butt 
of  these  libels  is  a  breach  of  the  public  peace,  by  stirring  up      coiiljiT 
the  objects  of  them  to  reVenge,  and  perhaps  to  bloodsheds" 
It  is  not  necessary  here  to  maintain  that  a  libel  is  an  actual 
lireach  of  or  directly  against  the  peace,  nor  to  rely  on  th« 
conclusion  of  an  indictment  for  a  libel,  which  has  ever  been 
alleged  to  be  contra  pacem.    It  is  however  certain,  that  in 
the  case  of  The  Seven  Bishops  three  Judges  held  it  to  be  a 
breadi  of   the  peace,  and  the   other  Judge  (Mr.  Justice 
Pomell)  did  not  give  any  opinion  on  that  subject,  although  it     ^ 
is  said  in  The  King  v.  W%lkes{fl\  that  he  was  of  a  different 
opinion ;  and  in  the  report  of  that  case,  it  appears  that  a  most 
severe,  unfounded,  and  unjust  reflection  was  made  on  the 
Cliief  Justice,  and  the  two  other  Judges  who  concurred  with 
faim,  and  the  reporter  might  well  have  omitted  a  passage, 
viiicb,  if  it  was  warranted  by  the  fact,  (which  seems  very 
doubtful,)  was  a  libel  on  those  Judges,  whose  character  I  have 
never  before  or  since  heard  impeached,  I  therefore  cannot 
believe  it  vras  ever  said,  for  what  authority  liad  any  person  to 
isay,  diat  the  fourth  Judge  was  the  only  honest  man  of  the 
four,  because  he  differed  from  the  rest  I    But  it  appears  he 
did  not  differ  from  them,  as  he  merely  required  time  to  look 
into  the  authorities,  and  I  cannot  discover  any  thing  which 
Inflects  on  their  characters.  All  our  text  writers  and  books  of 
authority  uniformly  speak  of  the  direct  and  immediate  teu« 
dency  of  libels  to  cause  breaches  of  the  peace  ;*I  am  there* 
fore  of  opinion,  that  in  principle,  the  justification  of  the  At* 
fendant  in  this  case  is  well  made  out,  and  that  he  is  entitled  to 
juc^ment,  because  it  appears  to  me  that  he  was  well  autho- 
rised in  what  he  did  by  the  commission  of  the  peace,  as  well 
as  by  the  nature  of  the  crime  itself.    It  is  very  remarkable. 


(0)  «  Wilt.  160. 
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1840.        and  scarcely  credible,  that  when  tlie  case  of  The  King  ¥# 
Wilkes  was  before  tlie  Judges  of  this  Court,  they  never 
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V.  thought  of  examining  the  Crown  Office  to   ascertain  the 

« ON ANT 

course  of  proceedings  there ;  it  is  quite  impossible  that  they 
could  have  known,  that  from  the  3d  of  Anne  down  to  nearly 
the  present  time,  there  had  been  a  course  of  precedents  l« 
establish  the  point; — if  they  had  known  that,  certainly  some 
of  the  expressions  supposed  to  have  been  used  in  .  that 
case,  would  not  have  appeared  in  it.  But  it  has  been  ob- 
served, that  the  practice  of  commitment  for  libels  appear  to 
have  stopped  about  the  third  year  of  the  late  King,  that  b 
very  easily  accounted  for,  and  I  do  not  think  it  affords  any 
objection  to  the  precedents  in  the  Crown  Office  before  and 
«nce.  During  the  late  reign,  the  course  has  been  to  file 
informations  by  the  Attorney-General,  where  the  libels  were 
against  government,  and  individuals  applied  to  tlie  Court  for 
leave  to  file  informations ;  and  it  is  well  known  that  it  was 
the  subject  of  clamour,  that  the  Attorney*General  was  pur- 
suing a  practice  not  warranted  by  the  usage  of  the  law  of  the 
country,  and  that  is  the  reason  that  that  course  has  not  beea 
since  pursued.  But  now,  when  we  are  about  to  return  to  the 
constitutional  course,  of  which  one  would  suppose  those  who 
are  fond  of  libelling  would  not  complain,  it  is  said  we  arc 
acting  illegally ;  returning  to  the  clear  course  of  tlie  com- 
mon law,  and  going  before  the  Grand  Jury,  is  now  alleged  to 
be  illegal,  and  the  former  was  decried  as  being  unconstitii- 
tional.  I  am,  however,  most  happy  to  find,  in  looking 
through  the  case  minutely,  and  carefully  examining  all  the 
autliorities,  that  the  proceedings  by  the  defendant  have  been 
legal.  I  am  satisfied  it  is  constitutional,  and  so  far  from 
affecting  the  freedom  of  the  press,  or  the  liberty  of  the  sub- 
ject, the  prosecutions  of  this  flagrant  description  of  libels,  itt 
the  way  this  has  been  prosecuted  by  information  before  a 
Magistrate,  will  be  found  to  be  a  more  humane  course 
than  any  other,    and   conducive   of  the   greatest   good    to 
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the  public ;  and  I  am  of  opirtion  the  defendant  was  perfectly        1820. 

justified  in  acting  as  he  has,  and  therefore  that  he  is  entitled 

to  judgment.  v. 

GoMAirr. 

Mr.  Justice  Richardson. — ^After  the  full    discussion 
this  case  has  received  at  the  Bar,  and  the  able  decisions  of 
my  Lord  Chief  Justice,  and  my   Brothers  who  ha?e  pre- 
ceded me,  I  should  wish  to  be  spared  expressing  the  grounds 
of  my  opinion.     In  a  matter  of  this  importance,  however,  I 
think  it  necessary,  as  briefly  as  possible,  to  state  the  reasons 
that  have  induced  me  to  come  to  the  conclusion  I  have  formed, 
and  it  seems  to  me  the  shortest  course  for  me  to  adopt  will 
be,  first,  to   consider  the    usage,  and  secondly,  whether  it 
is   in  any  respect    contrary  to  the  principles   of  law,  the 
authority  of  text  writers,  or  of  adjudged  cases,    ^rst,  with 
respect  to  the  usage; — upon    an   investigation,  by  returns 
made   to  the    Court   of  Kitig's  Bench  alone,  there  have 
been  found  no  less  than  one  hundred  and  twenty  instances 
between  the  first  year  of  Queen  Anne  and  the  year  1765 
or  1764  (which   averages  more  than   two  cases  annually) 
of  persons  bound  in  recogni^sances  to  appear  and  answer 
such  things  as  should   be  objected    agamst    them ;    these 
too  are  all  instances  of  persons  charged  with  libels,  and 
the  greater  part  of  them  were  not  bound  to  appear  before 
Ofiicers  of  State,  but  Justices  of  the  Peace ;   and  it  fur^ 
ther  appears,  that  these  returns  w^ere  confined  to  the  cases 
of  recognizances  entered  into  for  appearance  alone,  exclu- 
sively of  which,  there  are  several  other  cases  of  persons  who   . 
appeared  by  writs  of  habeas  corpus,  and  who  had  been  com- 
mitted and  not  found  bail.    These  therefore  are  authorities 
to  the  same  extent,  and  perhaps  there  is  a  still  further  and 
numerous  class  of  cases  where  such  jurisdiction  has  been 
also  exercised  in  the  case  of  seditious  words*     It  is  difiicult 
to  find  any  more  satisfactory  mode  of  ascertaining  or  esta- 
blishing the  common  law,  than  by  referring  to  an  unvaried  and 
undbputed  usage,    sanctioned    by  a  length   of  time,    and 
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1820.        founded  on  Ic^al  principles,    unless  it  is  shewn  that  auch 

^^^        usage  is  altogether  contrary  to  the  law  oT  the  land,  or  that  it 

«•  has  been  impugned  by  eminent  law  writers.     If  it  beaot. 

Com  AH  I*  r   o  J  i  •  ' 

I  do  uot  see  how  any  Court  of  Justice  in  fVestminster  Hall, 
or  elsewhere,  could  doubt  that  a  usage  so  sanctioned  is 
founded  in  law.  Secondly.  Is  this  usage  contrary  to  the 
authorities  of  the  most  eminent  and  experienced  text  writers? 
Of  these,  Dakon,  the  ol^pst,  who,  though  not  a  judicial  ath* 
thority,  was  still  a  writer  of  considerable  weight  on  points 
of  this  nature,  published  a  book  in  the  reign  of  Jam» 
the  1st,  and  it  is  there  stated  (a),  that  ''  for  misde- 
meanors done  against  the  King's  peace,  (as  for  treason, 
felony,  or  breaking  of  the  peace,  &c.)  the  offenders,  as  wdl 
by  the  common  law,  as  by  divers  statutes,  may  be  arrested 
and  imprisoned  by  the  oflicers  of  justice,  and  sometimes  bj 
private  persons  without  presentment,  and  these  being  bj  tlie 
law  of  the  realm/*  (it  is  true  he  does  not  mention  an^  ot^ef 
offences  than  treason,  felony,  or  breaking  of  the  peace,)  **  are 
warranted  by  Magna  Charts.*'  Although  he  did  not  meo- 
^  tion  the  term  ''  libel "  there,  still,  on  referring  to  anotlicr 

part  of  his  work,  I  thhik  it  is  clear  what  he  mean^  for  it 
is  stated  (ft),  ''  Libellers,  also  may  be  bound  to  their 
good  behaviour  as  disturbers  of  the  peace  ;*'  and  he  assigns 
this  as  the  reason,  **  for  such  libelling  and  de&mation  tended^ 
to  the  raising  of  quarrels  and  infusion  of  blood,  and  are 
especial  means  and  occasions  tending  and  inciting  greatly  to 
breaches  of  the  peace ;''  this  then  appears  to  have  been  the 
opinion  of  DaUon.  The  next  writer  in  point  of  order  is 
Lord  Hale^  and  it  appears  to  me,  that  he,  though  treating 
of  felony  (c),  does  not  abstain  from  expressing  bis  opinion 
as  to  the  jurisdiction  of  magistrates.  It  is  impossible  to 
doubt  but  that  the  passage  respecting  Justices  of  the  Peace 
and  their  jurisdiction,   applies  generally  to  other  offences 


(«)  Chap.  170.  8.4.    page  582.  (6)  Chap.  124.  f.  2 .    page  41f« 

(r)  Hook  i.  Chap.  50.  page  575, 


tK  THB  80th  year  OF  QBO.  III.  AND  UT  OF  GEO.  IV. 


too 


besides  felonies^  for  he  says  (a),  ''  I  shall  consider  of  arrests 
•nd  imprisooment  for  capital  offences;"   tlien  he  mentions 
bow  offenders  are  generally  treated  vrhen  they  are  arrested, 
and  proceeds  to  state  (6),  that  ''Justices  of  oyer  and  terminer 
may  also  issue  their  warrants  in   the  counties  within  their 
commission,  for  apprehending  felons  or  other  malefactors,  or 
for  surety  of  the  peace  ;"— certainly  not  confining  himself  to 
felonies ;   and  then  follows  the  passage  to  which  I  before 
referred :  (c)  viz.  that ''  Justices  of  Peace  may  also  issue  tiieir 
warrants^  within  the  precincts  of  their  commission,  for  appre- 
hending persons  charged  of  crimes  within  the  cognizance  of 
tfaa  Sessions  of  the  Peace."     If  Lord  Hale  had  intended  to 
apeak  of  felony  only,  he  would  not  have   used  such  lan- 
guage.  He  would  have  limited  it  to  cases  of  felony  only.  But 
]ie  here  speaka  of  warrants  being  issued  by  Magistrates  for 
appieheiiding  persons  charged  of  crimes  within  the  cogni- 
anoe  of  the  Sessions  of  the  Peace,  ''  and  this,  though  the 
offsDder  be  not  yet  indicted."     His  opinion  therefore  appears 
to  me  to  be  most  express  to  the  same  effect  as  Dalton,  who 
had  preceded  him.    The  next  text  writer  in  point  of  succes- 
doo,  is  Mr.  Serjt.  Hawkins.    I  do  not  mean  to  state  in  de- 
tail what  he  says  upon  the  subject ;  but,  coupling  Book  2. 
c.  IS.  a.  15,  with  c.  8.  s.  38,  of  the  same  Book,  I  consider 
it  to  be  quite  clear,  tliat  hb  express  opinion  was,  that  Jus- 
tices of  the  Peace  had  an  authority  to  grant  their  warrants^ 
not  only  for  treason,  felony,  or  prianunire,  but  ako  for  other 
offences  against  the  peace ;  and  amongst  tliose  he  includes 
libels,  which  he  treats  of,  when  he  speaks  of  cases  amounting 
only  to  implied  breaches  of  the  peace,  for  he  classes  libellers 
as  persons  offending  against  the  peace,  over  whom  the  Ma- 
gistrates have  jurisdiction.     Thus  then  stands  the  authority 
of  the  oldest  and  most  eminent  text  writers  upon  the  sub- 
ject, in  direct  conformation  of  the  usage ; — that  usage  by  no 
ibeans  appears  to  have  originated  in  the  reign  of  Queen 
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1820.  Anne,  we  should  rather  presume  that  it  prefailed  from  time 
y^  immemorial;  and  if  a  usi^  is  found  to  have  ensted  a 
-'  hundred  years,  it  is  suflScient,  and  there  is  bo  leasoo  to  look  ^ 

iiirther.  But  the  reason  that  there  are  no  older  precedents  or 
this  subject  is,  that  the  House  of  Lords  were  perfectly  satis- 
fied with  the  returns  furnished  them.  With  respect  to 
Lord  Coke,  I  do  not  find  that  he  gave  any  opmion  as  to  tho 
power  of  Magistrates .  on  the  sutigect  of  libel  or  misd^ 
meanors ;  but  an  extraordinary  proposition  has  beeo  dte4 
from  his  Fourth  Institute  (a),  which  goes  a  great  deal  too  far, 
in  which  he  stated,  that  a  Justice  of  the  Peace  cannot,  in  caiea 
of  felony,  apprehend  or  commit  a  felon  before  indictmeBt 
His  Lordship,  however,  seems  afterwards  in  die  courso  of 
the  same  section,  to  admit  that  the  law  was  otherwise  naea 
the  statutes  of  1  8&  2  Phil,  fy  Mary,  c.  IS,  and  tf  &  S  PML 
tf  Mary,  c.  10.  It  is  remarkable,  that  having  those  atatntea 
Aen  before  him,  he  should  suppose,  that  prior  to  tlwia 
statutes,  arrests  by  Justices  of  the  Peace  for  felony  virere  oo» 
trary  to  law.  The  first  of  those  statutes  was  intended  to 
yestrain  Magistrates,  not  firom  arresting,  but  firom  liberating 
offenders  from  arrest,  in  a  manner  more  extensive  than  waa 
before  found  convenient  to  the  public,  and  that  statute  refera 
to  the  statute  3  Hen.  7.  c.  3,  which  was  passed  for  the  pui^ 
pose  of  restrainmg  Magistrates  firom  admitting  to  bail  too 
largely,  and  that  latter  statute  refers  to  one  of  a  still  eariiap 
date,  the  1  Richard  3.  c.  3.  All  these  statutes,  as  is  well  ob> 
served  by  Lord  Hale(fi),  import,  that  the  apprebensioo  of 
persons  for  felony  before  indictment  found,  is  lawful 
and  right.  I  think  it  unnecessary  to  say  any  more  respecting 
Lord  Coin's  opinion  in  that  work  (c),  which  perhaps  did  not 
receive  his  final  approbation.  It  is  fully  considered  and 
treated  of  by  Lord  Hale  (ji),  and  I  think  most  satisfactorily 


(a)  177.— —(6)  Book  ii.  c.  13.  page  109. —(c) 

Courttf  c.  31. -— <<0  Book  u.  page  107  to  110. 
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fefuted.— Thirdly^  Such  being  the  usage,  has  it  been  dis«        1820. 

approved  of  bj  Courts  of  I^w  i    I  shall   refer  shortly  to 

£rt  cases  since  th^  revolution.    The  first  is  that  of  The 

Seven  Bishops,  who  were  defended  by  the  most  eminent      Comamt. 

persons  at  the  British  Bar,  and  no  point  was  there  made  as  to 

Ibe  authority  of  a  Secretary  of  State  to  hold  to  bail  in  a  case 

of  libel;  and  when  we  refer  to  the  case  of  The  King  r.  Wilkes, 

we  find  that  Lord  Chief  Justice  Pratt,  when  the  objection 

was  there  pressed,  relied  on  the  silence  of  the  defendant's 

counsel  in  the  case  of  The  Seven  Bishops,  as  a  reason  for 

saying  there  was  no  weight  in  the  objection.    I  ^ill  now  men- 

tioii  the  case  of  The  King  v.  Kendal  and  Roe ;  although  it  was 

ft  case  of  a  commitment  by  the  Secretary  of  State,  and  for 

treason; — in  both  of  which  instances  it  diiFers  altogether 

from  the  present,  but  I  think  it  material,  on  account  of 

the  course  of  the  argument  there  taken,  and  the  opinion 

of  the  Judges.    Hie  counsel  for  the  defendants  objected, 

that  the  Secretary  of  State  could  not  commit  for  treason, 

because   he  could  not    administer    an  oath,  an  objecdon 

not  applicable    to   the    case  of  a  Justice  of  the  Peace, 

and  Lord  Holt  said  (a),  that  '^  at  common  law,  before  there 

were  any  Justices  of  the  Peace,  there  were  commitments," 

for,  said  his  Lordship,  ''  the  Justices  of  gaol  delivery  ought 

to  impanel  a  Gcand  Jury,  to  enquire  of  all  offences  com- 

asitted  by  those  in  gaol,  therefore,  there  must  have  been  a  com- 

aiitment  precedent ;''  and  Mr.  Justice  Rokeby  said,  ''  (6)  At 

common  law,  Conservators  of  the  Peace  could  not  execute 

tbehr  ofiice  without  a  power  to  commit : — and  Secretaries  of 

State  are  of  the  same  nature  as  Conservators  of  the  Peace 

were : — no  statute  gives  power  to  Justices  of  the  Peace  to 

commit,  but  it  is  incident  to  their  office.''    This  therefore 

fiidls  within   the  general  terms  of  their  commission,  which 

empowers  them  individually  and  collectively  to  keep  the  peace. 


(a)  1  Ld.  Raym.  65.  ■  (6)  Id.  66. 
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1830,        consequently^  it  is  vested  in  tbem  as  incident  to  their  cSce, 
^^^         Aod  gives  them  authority  to  keep  the  peace,  and  do  all  aqti 
.«•  that  are  necessary  to  that  great  and  important  public  object 

There  are  two  other  cases.  The  Queen  v.  Derby  (a),  and  Tke 
King  V.  Shuckburgh  (b),  which  were  both  cases  of  arrest  by 
a  Secretary  of  State  for  libels.  The  latter  has  not  been 
mentioned  in  the  course  of  the  argument,  I  will  therefore 
shortly  state  what  that  case  was  : — **  The  defendant  being 
taken  up  by  a  warrant  from  the  Secretary  of  State  for 
publbhing  '  Old  EnglantTs  Te  Deum^  a  blasphemous  libe^ 
ivas  brought  up  by  habeas  corpus  in  order  to  be  bailed,  and 
offered  bail  to  enter  into  the  common  recognizance  for  his 
appearance  from  time  to  time,  to  answer  such  matters  as 
should  be  objected  agamst  him  on  behalf  of  the  Crown." 
The  Reporter  refers  to  this  as  being  the  common  usage;*— 
^'but  lAr.  Attorney-Gemral  insisted  on  bail  for  the  de- 
fendant's good  behaviour  also/'  This,  it  must  be  observed, 
was  before  indictment  found,  for  he  was  arrested  nndei 
a  warrant  from  the  Secretary  of  State.  What,  said  Lord 
Chief  Justice  Lee  on  (hat  occasion  ?  Did  he  suggest  that 
the  defendant  could  not  be  arrested  at  all?  Quite  the  re- 
verse, for  his  Lordship  said,  ^'(c)It  has  often  been  taken  both 
ways,*^  (that  is  to  say,  both  to  appear  and  answer^  and  also 
for  good  behaviour,)  ''  but  he  intended  to  take  the  opinion  of 
.  all  the  Judges,"  so  at  present  the  defendant  himself  only  entered 
into  a  recognizance  for  his  appearance,  and  into  a  rule  to  {Hit 
in  bail  for  his  good  behaviour,  if  the  Judges,  or  the  major 
part  of  them,  should  be  of  opinion  that  he  ought. — **  lliir 
then  is  certainly  an  authority  to  shew,  that  a.  person  may  be 
apprehended  in  a  case  of  libel  before  indictment,  as  it  wat 
sanctioned  by  the  Court  \  and  it  appears  that  the  common 
usage  was,  that  the  defendant  should  offer  bail  to  enter  int9 


(«)  Fort€9cue  140,  (6)  l  WQs.  29. (c)  Id.  ibid. 
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a  recognizance  for  his  appearance,  and  answer  matters  ob«        1680. 
jected  against  him,  unless  some  distinction  could  be  drawn    '    b^ 
^  between  a  commitment  by  the  Secretary  of  State,  and  a  com-  «• 

mitraent  by  a  Justice  of  the  Peace. — ^The  argument  against 
the  Secretaries  of  State  having  such  power  is,  that  they  can- 
not commit,  because  they  have  not  the  power  which  the 
Justices  of  the  Peace  have,  of  administering  an  oath,  and  the 
Court  say,  "  that  Secretaries  of  Stale  have  that  power  as 
Conservators  of  the  Peace."  Therefore  it  follows,  d  fortiori, 
that  Justices  of  the  Peace  must  have  it. — So,  in  the  case  of  . 
The  Queen  v.  Derbj/f  which  was  a  commitment  by  k  Secre- 
tary of  State  for  a  libel,  the  defendant's  counsel  insisted,  that 
a  libel  was«pot  an  offence  for  which  bail  could  be  required 
before  indictment  found,  that  however  was  by  no  means 
die  opinion  of  the  Court,  but  quite  the  contrary ;  for  it  was 
contended,  that  commitments  were  punishments,  only  after 
conviction,  and  not  before ;— and  one  objection  raised  for  the 
defendant  was,  that  the  warrant  to  apprehend  and  bring  him 
before  a  Magistrate  excluded  bail  in  the  mean  time,  and 
therefore  was  unlawful.  But  the  Court  said,  it  is  the  con- 
stftit  course  to  bring  an  offender  before  a  Magistrate  in  the 
fii'st  instance,  and  the  person  who  brings  him  cannot  take 
bail  tin  he  comes  before  a  Magistrate,  and  that  is  in  his 
fiivor,  because  he  may  excuse  himself  of  the  charge  on  en- 
quiry.— My  Brother  Vaughan  has  observed,  that  it  was  not 
ventured  to  be  argued,  that  a  Magistrate  could  commit,  but 
it  was  merely  insisted,  that  this  was  not  a  commitment  to  '     ^ 

prison,  it  was  only  an  arrest  for  examination,  for  which  bail 
could  not  be  taken ;  but  it  was  quite  unnecessary  to  say,  that 
Magistrates  could  commit  afterwards,  for  there  cau  be  bo 
doubt  if  they  could  arrest  before  examination,  that  if  such  ex-  ' 

amination  was  not  favourable  to  the  defendant,  he  would  theii  - 
be  committed  unless  he  found  bail. — ^These  are  all  the  cases, 
with  the  exception  of  that  of  The  King  v.  Wilkes,  where  no 
such  point  as  the  present  i^'as  made  by  the  defendant  himself, 
iOr  tlie  Counsel  who  assisted  him,  namely,  that  if  he  had  been 
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Trials  (a),  where  his  Lordship  is  made  to  say,  ''  Perhaps  it  1820. 
implies  an  absurdity  to  demand  sureties  of  the  peace  from  a  ^"""^ 
IibeIler."--*However,  that  is  not  the  question  in  this  case,  nor  «. 

was  it  there,  for  the  mere  taking  time  for  an  offender  to 
answer,  is  quite  distinct  from  requiring  sureties  of  the  peace. 
Besides,  Mr.  IVilkes  was  discharged  on  the  ground  of  his 
privilege  of  Parliament  only,  although  the  Court  there,  and  in 
all  the  other  cases,  seem  to  have  entertained  no  doubt  that 
a.defiradant  charged  with  a  libel  might  be  held  to  bail. — ^Hav- 
ing thus  gone  through  as  shortly  as  I  was  able,  the  usage, 
the  authorities  of  all  the  text  writers,  and  the  decided  cases, 
they  seem  all  to  agree  in  one  and  the  same  point,  namely, 
that  the.  proceedings  adopted  by  the  defendant  in  this  case 
are  agreeable  to  the  ancient  course  of  the  common  law, 
and  I  am  therefore  clearly  of  opinion,  that  he  is  entitled  to 
the  judgment  of  the  Court. 

Judgment  for  the  defendant. 


(a)  Vol.  zi.  pages  304  and  305. 
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1820, 


Wednesday,  LoPES  V.  De  TaSTET. 

Feb.  *»th. 

P^ty"m^iurto  ^"^^  ^*^  *"  ^^^^"  ^"^  *^  ^*^-  '''^  declarttion  contabad 
recover  for  a   fourteen  counts,  the  first  twelve  of  which  were  special,  iiDp«il* 

breach  of  dnty,  ,  .  '  •  l     •       r 

arising  from  an  iDg  misconduct  to  the  defendant  as  an  agent,  m  not  haYiog  roT" 

■o!c£  einpto^     Warded  a  ship  and  cargo  with  despatch  from  London  to  Gulr 

ment  mast  be  fenbur^h,  and  the  two  last  were  founded  in  Uover.  AU  the 
stated  truly  in  .  ^   '  .  i-       i  i        i  •    -ir* 

the  dcclara-  special  counts  but  the  tenth  were  inapplicable  to  the  plauilifi  a 
ed  as  laid^  '  case,  being  founded  on  an  illegal  consideration,  he  baiag  a 
ac'ti^be  ft^-  P^^^^g^^^y  and  therefoi^  unable  to  employ  the  defendaum  % 
ed  in  assump$it  merchant  in  Lottdon.  as  an  agent  to  export  propertj  ot  this 

or  tort.  There.  .  ^      .    \     .  .  ,      ,       i  •    T  j 

fore,  where  a  country  into  Russia  durmg  a  war  with  that  kingdooi,  under 
clvation^ejr^'   ^^^  circumstances  detailed  in  the  declaration.    The  ten^th 

i''f '?; .?*^^^  count  was  in  substance  as  follows: — ^That  whereao^  be- 
tnat  "the 

plaintiff  as  fore,  and  at  the  time  of  the  coipmitting  the  grievance  bf 
had  retained  ^  ^1^^  defendant  thereinafter  mentioned,  and  from  thence  until 
the  defcnXnl  *®  commencement  of  this  suit,  the  plaintiff  was  the  owney 
as  his  agent,  to  and  proprietor  of  a  certain  ship  or  vessel,  with  certain  goods 
proceed  to  Gof.  on  board  thereof,  lying  at  or  near  Falmouth;  the  vessel  and 
o??e"/thit  she  6^^  ^^^S  of  the  value  of  i!  100,000.  And  whereas  on  : 
migiit  a^r-  the  11th  of  September,  1812,  the  plaintiff,  at  the  request  of 
to  St.  Peteri*  the  defendant,  liad  retained  and  employed  him  as  his  agent  in 
th?de^ndaut  ^^^^  behalf,  to  cause  and  procure  the  ship,  with  the  goods 
acMrepted  the     therein,  to  proceed  with  all  reasonable  and  proper  despalcb 

retainer; — and  .  '^  r     r  i 

it  was  proved  in  that  behalf,  to  certain  parts  be}ond  the  seas,  to  wil^  ta 
a  written  ar-  Gottenburgh,  in  order  that  the  same  might  afterwards  pro* 
l^r^^tcred^  ceec?  to  St.  Petersburgh,  whereof  the  defendant  had  notice^ 
Into  between    and  then  and  there  accepted  the  said  retainer  and  emolov* 

the  plaintiff's  ,     ,  ^       *^  ,  ,      ,  ^  .      TV    . 

clerk  or  agent  ment : — ^it  thereupon  became,  and  was  tlie  duty  of  the  defend*-, 
fcndant  Ihat    ^^^>  "^^  reason  of  the  premises,  to  cause  and  procure  the 

the  ship  slionld 

touch  at  Got' 

ieaburgh  to  know  tlie  state  of  things  in  Rustiay  and   rebeive  instmctions :— Held.  tkM 

this  was  a  fatal  Tarianre,  as  the  defendant  had  not  undertaken  to  proceed  to  St.  Peters^ 

burgk  absolutely,  and  at  all  events. 
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vessel  and  goods  therein  to  proceed  with  all  reasonable  and  1829. 
proper  despatch  to  Gotieuburgh.  The  plaintiff  then  assigned  L^m 
for  breach,,  that  through  the  improper  conduct  of  the  defend*  «• 

ant  in  that  behalf,  the  ship  and  goods  did  not  proceed  with 
such  reasonable  and  proper  despatch  to  Gottenburgh,  but  on 
the  contrary  thereof,  in  consequence  of  the  improper 
condnet  of  the  defendant  in  that  behalf,  remained  and  con- 
tinued a  leng  and  unreasonable  time  in  this  country,  and  the 
voyage  was  never  effected  ;  and  that  the  defendant  afterwards 
convert^  and  disposed  of  die  vessel  and  goods  ^  to  his  own 
use,  wbewby  the  plaintiff  lost  and  was  deprived  of  divers  great 
gains,  which  be  might  otherwise  have  acquired  firom  the 
goods  Mid  the  sale  thereof  at  St.  Petenburgh ;  and  also  lost 
•11  the  benefit  and  advantage  he  might  otherwise  have  derived 
firom  imporliAg  the  goods  into  the  port  of  Si,  Petersburgk, 
by  virtue  of  »  certain  licence  or  permission  from  the  govern- 
ment of  Ruttia,  whereby  he  had  become  legally  entitled  to 

import  the  tame.     Plea,  Not  Guilty. 

.  I- 

At  the  trial  of  the  cause  before  Lord  Chief  Jus- 
tice Dallas,  at  Guildhall,  at  the  Sittings  after  the  last 
Trinity  Term,  the  evidence  adduced  by  the  plaintiff  in 
support  of  this  count,  was  a  conversation  that  had  passed 
between  the  defendant  and  the  plaintiff's  clerk,  who  was 
duly  anthorised  to  act  on  his  behalf,  and  tfie  testimony 
of  Ae  Russian  Consul.  The  Clerk  stated,  that  be  asked 
the  defendant  why  the  ship  bad  not  been  despatched  to  St, 
Petersburgk,  according  to  the  plaintiS^s  orders,  to  which  he 
answered,  that  he  could  not  effect  the  insurance,  fearing  a  sei- 
zure in  port,  to  which  the  Clerk  replied,  that  an  Ukase,  which 
the  plainuff  had  previously  obtained,  would  admit  the  ship  in 
question,  as  well  as  another,  belonging  to  the  plaintiff.  The 
defendant  then  objected  to  let  the  ship  sail,  until  a  balance  of 
account  due  to  him  from  the  plaintiff  had  been  settled.  Tlie 
following  document,  however,  by  way  of  final  arrangement, 
was,  on  the  result  of  this  oonversation,  drawn  up  by  the 
plaint's  clerk,  and  given  to  the  defendant,  who  made  several 
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1820.        alterations  and  intcilineations  therein,  Yfhkh  are  printed  a 
italic!.    ' 


LOPBf 

]>■  TArrn.        Messrs.  Firmin  de  Tasict  Is  Co* 

Gentlemen, 

Londofit^Sd  September,  1812. 

In .  consequence   of   Mr.  Lopes  writing  to   you,   that 
he  wished  you  to  arrange  with  me  the  affairs  of  his  ship 
Mercurio  Felix,  so  that  she  might  proceed  on  her.vojaga 
to  St.  Petersbuegh,  and  after  the  various  interviews  I 
have  had  with  you  on  the  subject,  I  am  of  opinion,^ that  for 
the  interest  of  Mr.  Lopes,  under  the  present  circumstances, 
iinee  you  are  $o   good  as  to  consent  to  all  the  necetaary 
advances*    First,  the  ship  and  cargo  should  be  valued  at 
•£15,000  sterling,   and  insured  in  that  sum,  viz.  JEllfiOO 
cargo,  .£4,000  ship.    Secondly,  that  the  ship  should  touch  il 
GoTTENBURGH  to  know  the  state  of  things  in  JRusaia,  mnd 
receive  instructions,  and  a  clause  be  inserted  in  the  polimf 
accordingly*  Lastly,  that  if  you  think  proper  it  would  not  be 
amiss  to  insure  in  the  first  instance,  the  ship  and  cargo  from 
only  Falmouth  to  Shebrness,  as  in  the  interval  we  may 
receive  news,  whether  or  not  it  would  be  safe  that  she  ehould 
proceed  to  Russia.    The  above  is  what  remains  for  me  to  give 
my  opinion  upon,RS  acting  under  Mr.  Lopbs's  autboiity,  mtid 
if  you  approve  it,  I  request  you  will  act  accordingly;  it  being 
already  setded  that  the  Captain  shall  give  you  a  bottomry 
bond  for  the  money,  which  he  has  already  received,  and  dml 
for  the  sums  which  you  some  time  ago  advanced  on  this  same 
ship,  and  those  which  you  have  to  make,  to  enable  her  to  pro- 
ceed on  her  voyage ;  the  same  Captain  is  to  sign  biUs  of 
lading  of  the  cargo  to  your  order,  and  that  he  shall  consign* 
his  ship  to  your  correqnmdents  at  St.  Peterdwrgh,  or  any 
other  place  she  may  land  her  cargo  at,  the  whole  being  undef 
your  controul,  and  at  your  entire  disposal  for  reimiursemetU^ 
or  until  you  are  actually  reimbursed. — This  written  ar- 
rangement was  given  in  evidence,  and  stamped  with  an  agree- 
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ineQt  dtamp.  The  plaintiff's  clerk  then  swore  that  the  de-  1820« 
fendant  some  time  afterwards  told  him  that  he  Had  insured 
the  ship  and  cargo  from  Falmouth  to  Sheemess  for  £l5flO0, 
and  that  she  was  there  to  join  convoy  to  proceed  to  St. 
Fetersburghy  and  that  he  would  insure  her  from  Sheernem 
to  Gottenburgh,  and  from  thence  to  St.  Feter8burgh.-^ThB 
ship  proceeded  to  Sheerness,  but  instead  of  prosecuting  her 
toyage  to  Gottenburgh,  the  defendant  ordered  her  to  be  sent 
to  London^  on  the  ground  that  she  wanted  to  be  refitted,  and 
he  afterwards  employed  her  in  his  own  service,  alleging  diat  he 
had  a  right  so  to  do,  till' the  balance  due  to  him  from  the 
plaintifF  was  paid.  The  Ruman  Consul  swore  that  die 
defendant  stated  to  him  that  he  did  not  send  the  ship  to  St. 
Petertburgh,  as  he  feared  she  would  be  seized  in  port.  His 
Lordship  was  of  opinion  that  this  evidence  did  not  snppOrf 
the  tenth  count,  and  the  Jury  accordingly  found  a  verdict  for 
die  plaintiiF  on  those  in  trover,  damages  £15,000,  being  the 
vdiie  of  the  ship  and  cargo ; — thereby  negativing  the  spedal 
dtoiage  alleged  in  the  other  counts  of  the  declaration. 

Mr.  Serjt.  Lens,  in  the  course  of  the  last  Term,  applied  for 
a  rule  nist  that  the  plaintiff  might  be  at  liberty  to  enter  a  ver- 
diet  for  ^34,780  on  the  first,  second,  and  sixth  counts  of  the 
declaration,  or  for  ^28,324,  on  Ae  tenth  count,  instead  of 
£l5flO0,  found  on  Aose  in  trover,  on  the  ground  that  the 
defendant  ought  to  have  forwarded  the  ship  to  GotterUmrgh, 
accordmg  to  the  arrangements  entered  into  between  him  and 
die  plaintiff's  clerk.  The  Court  however  granted  die  htter 
part  of  the  rule  only,  as  to  whether  the  tenth  count  was  sup- 
ported  by  the  evidence  adduced  at  the  trial. 

Mr.  Serjt.  Vaughan  now  shewed  cause,  and  insisted  that 
die  tenth  count  was  not  supported  by  the  evidence.  That  at 
all  events,  the  plaintiff  having  elected  to  take  a  verdict  on 
those  in  trover,  the  Court  had  no  jurisdiction  to  enlarge  the 
damages  found  by  the  Jury  on  those  counts.    That  the  couut 
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le'iO.        ill  question  was  bad  in  substance,  as  although  it  was  innned 
^T^^        ill  tort,  it  was  founded  on  contract:  and  that  it  was  tfaere- 
0.  fore  necessary  that  the  contract  as  well  as  the  comiderktioD 

on  which . it  was  founded  should   be  trulj  and  accttately 
stated,  for,  in  JVeall  v.  King,  Lord  Etleiiborough,  in   cU^ 
liveKug  the  judgment  of  the  Court,  said  (a)  that  ''.it  wa»a 
rule  of  law,  that  tlie  proof  of  a  contract  must  cotrespodd 
with  the  description  of  it  in  all  material  respect*,  tnd  ihtt 
ID  whatever  action  (be  the  same  debt,  assumjMi,  or  tarf), 
the  allegation  of  a  contract  becomes  necessary  to  be  made, 
such   allegation  requires   proof  strictly  correspondiBg  tlwre^ 
with,  and  is  in  its  nature  entire,  and  indivisible,  and  nAUl 
be  proved  as  laid  in  all  material  respects."    Here,  it  appeal^ 
that  it  bad  been  previously  settled,  that  the  Captain  ahoaM 
give    the   defendant   a   bottomry  bond,   and   sign   billv    Of 
lading  to  his  order,  and  that  the  ship  and  cargo  should  >bll 
under  the  controul  of  the  defendant  until  he  was  aetHallj^ 
reimbursed ;  in  consideration  of  whieh  he  undertook  lo  w 
pedite  the  voyage  to  Gottenburgh.    This  therefore  should 
have  been  stated  in  the  count,  as  the  material  parts  of  the 
conaideration  on  which  the  contract  was  founded.     Besidei, 
b\y  the  teri^s  of  the  arrangement  between  die  defeodant'aad 
the  plaintin  s  clerk,  tlie  former,  if  he  thought  proper,  was 
only  to  insure,  in  the  first  instance,  from  Falmouth  to  Skegr^ 
oeas,  as  in  the  interval  it  might  be  ascertuned  whether 'it* 
would  be  safe  that  the  vessel  should  proceed  to  Si.  PeUr^^ 
bwrgh  or  npt   This  clearly  formed  a  part  of  the  considerataoo 
as  well  as  the  Captain's  giving  a  bottomry  bond,  and  signing  -■ 
bills  of  lading,  the  whole  of  which  should  have  been  stated  in 
the  declaration ; — for  in  Clarke  v.  Gray{b)  Lord  Elknborough 
said,  that  ''  in  the  case  of  an  agreement  not  under  seal,  the' 
consideration  must  be  stated,  and  no  part  of  the  entire  con- 
sideration for  any  promise  contained  in  an  agreement  can  be 
omitted.*'    If  the  written  arrangement,  entered  into  betweeit 


(«)  It  EvU.  45^.  I  i        (g)  6  EoMi.  568. 
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the  parties  be  not  bindings  tlie  action  cannot  be  maintained,       IfHO. 

for  it  can  only  be  founded  on  the  obligation  arising  from  that       ^^ 

contract;  the  terms  of  which  were  altered  and  interlined  by  the  9« 

defendant,  as  a  proof  of  his  assent  to  it  after  it  was  drawn  up  ^^^ 

bjthe  plaintiiTs  clerk.    Tlie  case  of  Powell  v.  Layion{A) 

aeems  in  terms  to  have  overturned  that  of  Crirpett  v.  Ami- 

nidge(jb),  and  though  in  the   former,   the  declaration  was 

finamedin  tort,  still  Lord  Chief  Justice  Matnfield  said(c),  thut 

it  ^'  appeared  to  him  that  the  action  was  founded  ott  a  breack 

of  contntc^  and  that  it  was  not  distinguishable  from  any 

odier.  actton  founded  on  contract  ;**  and  be  also  observed  (4), 

that  H.ihe  form  of  the  action  cannot  alter  the  natore  of  lbs 

transaction.''    Lord  EHenborot^h,  m  Temp&t  v.  Bamlitfg  (f) 

hid  .down  the  rule  diat  tt  was  not  necessary  to  state  the  wholb 

of  an  flgreementi  if  the   part  omitted  4id  not  qualify  thit 

^icK'Was  stated.    Here,  the  count  etated  an  engagrtntnt 

hf  tba.:  defendant  to  despatch  the  ship  to  Oottenburgk,  'Ai 

4wder>that  she  might  proceed  to  St.  Peienburgh  at  all  etentu^ 

•m)  it  appeared  by  the  document  given  in  evidence,  that 

abe  was  merely  to   touch   at  Gottenburghj  to  know  the 

alala  of  things  in  Rmsm,  and  receive  instructions.    WbetMet 

Ae  was  ultimately  to  proceed  there,  remained  in  contingeticy, 

and.  qualified  Azt  which  was  stated  in  the  count,  whiMk 

akbough  it  might  be  good  on  the  face  of  it,  suU  the  allegte^ 

.lion  of  the  defendant's  undertaking  to  proeeed  to  St*  P^ef9^ 

baggh  was  proved  by  no  evidence  whatever    The  learned 

Seqeantwas  proceeding  in  his  argument  to  shewy  that  tike 

counl. was  bad  in  substance,  when  ..        !:  ^  r 


The  Court,  bekig  of  opinion  that  the  evidence  was  i 
ficiantio  maintain  the  allegations  contained  in  it,  called  on 

Mr.  Serjt.  JLens  (with  whom  was  Mr.  Serjt  Hullock)  to 
support  the  rule  on  that  point  only. — ^They  observed,  that 


.    («)  t  New  Rep.  365. (b)  3  EuBt,  69.  ^-^{c)  «  New  Rep,  373.- 

{d)  Id.  370. (f)  13  Ea$i,  «0. 
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1820.        although  a  wide  distinction  must  be  drawn  betwem  caaes 
founded  in  contract  or  tort,  still,  that  as  here  the  defend- 


JjOpei 

V.  ant  had  not  done  his  duty,  but  bad  misconducled  huDieif 

Da  Tastjbt. 


in  his  employment,    in  using   the  ship  for  Us  own  imr- 
poses,  instead  of  forwarding  her  to  Goitenburgk,  the  coa- 
ttderation  need   not   be  stated  in   the  count, ,  which  wn 
good  in  point  of  form  and  structure,  and  eren  if  it  weie 
not,    the   evidence  adduced  at  the  trial  was  in  fact  aitf- 
ficient  to  support  it.    The  principles  of  {deeding   apfdi- 
cable  to  cases  where  the  whole  of  the  contract  nwat  be 
set  out  in   the  declaration,  are  referrible  only  to  actioaa 
es  contractu,  and  not  to  those  ex  delicto.    Here,  it  has  been 
objected,  that  the  count  is  bad,  as  neither  the  whole  of  Am 
contract  nor  the  consideration  on  which  it  was  founded,  ndr 
die  relatite  situation  of  the  parties,  as  principal  and  agent, 
have  been  set  out,  and  the  cases  of  Clarke  v.  Gny(a),  and 
Weall  V.  Kingijb),  have  been  referred  to.    The  former  was 
an  action  of  auumpait,  and  was  decided  on  the  particnlar 
nature  of  the  contract ;  and  the  latter  depended  on  the  par* 
ticular  structure  of  the  count ;  and  it  was  there  held,  that  aa  it 
alleged  a  deceit  by  means  of  a  warranty  made  by  two  de- 
fendants upon  a  joint  sale,  it  could  not  be  supported  by  proof 
of  a  contract  of  sale  and  warranty  by  one  only.   The  dcdsioa 
in  that  case  was   reconcileable  with  Bristow  v.  Wrigki  (c^ 
where  Lord  Mantfield  said  (d),  that  **  the  object  of  die  luke 
of  pleading  are  precision  and  brevity,  and  a  plaintiff  need 
only  state  the  substance  and  legal  effect  of  that  part  of  a 
deed  on  which  his  action  is  founded ;  but  if  it  be  alleged,  k 
is  necessary  to  prove  it/'    In  fVeall  v.  King,  Lord  Elkn* 
barongh  said  (e),  that  ''  the  argument  on  the  part  of  the  de- 
fendant had  been,  that  it  was  an  action  founded  on  t09f\ 
that  torts  were  in  their  nature  several,  and  that  in  actions  of' 


(a)  6  Eoit,  564. (6)  H  Eaai,  45« (c)  2  Dwg.  665. 

(<f)  Id,  667.  ■    ■     (0  12  £««/,  43^1. 
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loff  one  defendant  might  be   ac^tted,   and  odiers  found        IttM. 
That,  his  Ixmkhip   admittedi  bnt  aaid,  ''it  was        j^^^ 


not  aufficient  to  decide  tbat  question,  as  the  declaration  d*-  t'„„ 
leged  the  deceit  to  have  been  eflfected  by  means  of  a  wn^ 
HMity  made  bj  both  the  defendants,  in  die  course  of  a  joini 
sale  by  them  both  of  sheep,  dieir  joint  property ; 
contract  thus  described  was  the  foundation  of  the  Joint 
imnty  laid  in  the  declaration,  and  essential  to  its  legal  exisl- 
ence  and  validity.''  The  decision  in  that  case,  therefore^ 
did  not  torn  on  •ike  necessity  of  alleging  the  oonsidcralkin^ 
but  simply  on  the  question  whether  the  sale  and  warrant  was 
a  contract  by  one  or  two  individuals.  In  Tempei^  v.  Maw^ 
lmg{u)f  the  decbration  was  framed  on  an  agrefment  be^ 
tween  a  landlord  and  tenant,  and  it  was  held,  that  it  was 
nol  necessary  to  set  out  the  whole  of  the  agreement,  but 
only  that  part  of  it  which  related  to  die  breach  committed 
fay  the  defendant ;  and  there  the  contract  alone  was  the  con* 
rideration  of  the  defendant's  promise,  and  the  action  was 
^tttumpni.  If  the  plaintiiF  had  so  declared  in  this  case,  and 
intended  to  rely  on  the  ammgement  entered  into  between  his 
clerk  and  the  defendant,  on  the  22d  of  September,  to  snstai* 
the  count,  it  is  true  he  should  have  set  out  the  whole  of  i^ 
and  averred  performance  on  his  part  as  a  condition  precedent; 
bnt  that  principle  does  not  apply  to  an  action  er  delicio,  which, 
nlthoi^h  founded  on  a  contract,  still  as  i^  turns  on  mtsfea- 
aanoe,  the  mere  nature  of  the  defendant's  employment  is 
snatter  of  inducement  only,  and  therefore,  in  point  of  strict- 
ness, need  neither  to  be  allied  nor  proved.  It  was  there- 
fore sufficient  for  the  plaintiff  to  shew,  tbat  the  defendant  had 
accepted  his  employment  and  had  been  guilty  of  miscoa- 
dact  m  the  exercise  of  it ;  and  as  the  count  is  good  in  strac* 
Uuc,  the  evidence  given  b  sufficient  to  support  it.  The 
cases  of  Coggs  ^.Bemard{b\   Powell  v.  Layton{cy,  and 


(a)  13  Eoff,  18.  ■         (h)  1  SaJk.  «6.    S.  C.  3  SaVt.  11,  (c)  t  New 
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MM.        Gwett  V.  Radinigeifl)  shew,  that  where  a  count  is  substMH 
T^!2L        ^ly  P>ocl  in  form,  the  whole  of  the  consideration  need  not 
V.  be  set  out.    The  case  of  Max  v.  Roberit  (6)  decided,  that  if 

a  plaintiff  foil  in  proving  all  the  defendants  to  be  owners  of  ft 
ship  in  which  his  goods  were  to  have  been  carried  on  freq^t, 
be  could  not  recover  even  against  those  whom  he  proved  lo  be 
owners,  in  an  action  on  the  case,  alleging  a  deviatk».  But 
there  it  was  not  stated  that  the- defendants  were  emplojad  by 
the  plaintiff  for  the  purpose  of  carrying  the  goods  on  frei^t; 
here,  however,  it  was  averred  that  the  defendant  accepled  the 
retainer.  But  the  count  in  question  is  not  to  be  sustained 
by  the  terms  of  the  written  instrument  only,  for  the  pard 
evidence  of  the  plaintiff's  agent  alone  was  sufficient  to  war- 
rant the  Jury  in  finding  a  verdict  on  this  count,  as  the  writtea 
arrangement  was  mere  evidence  of  an  agreement,  and  not 
an  agreement  in  itself.  It  was  signed  by  neither  of  die 
parties,  and  was  a  mere  project  of  the  plaintiff's  clerk,  to 
which  the  defendant  assented,  as  to  the  nature  of  bis  eaa^ 
ployment,  namely,  to  forward  the  ship  to  parts  beyond  the 
seas ;  and  it  was  immaterial  to  allege,  whether  she  were  to 
proceed  to  Gotienburgh  or  St.  Pettr$burgh^  absolutely  <Nr 
contingently.  At  all  events,  as  the  allegation  of  her  proceeding 
to  Gottenburgh  was  laid  under  a  videlicet  in  the  count  in  qnet^  x 
tion,  it  may  be  considered  as  mere  surplusage,  which,  although 
stated,  the  plaintiff  was  not  bound  to  prove,  for  it  would  hafe 
been  quite  sufficient  for  him  to  allege  that  the  defendant  undei^ 
took  to  despatch  the  ship  to  certain  parts  beyond  the  seas^ 
Besides,  it  appears  from  the  whole  tenor  of  the  evidence,  that 
it  was  the  intention  of  all  the  parties  that  the  ship  should,  if 
possible,  proceed  to  St.  Petersburgh,  and  a  duty  was  imposed 
on  the  defendant  so  to  do,  he  being  an  agent  employed  by  the 
plaintiff,  as  in  the  cases  of  Coggs  v.  Bernard,  and  Max  v. 
Roberts ;  and  the  dictum  of  Lord  Holt  in  the  former 


(a)  3  Easiy  62.  ■  [b)  2  New  Rep.  454. 
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u  applicable  to  the  present,  for  he  said,  (a) ''  that  the  defen- 
dant having  actually  entered  upon  the  thing,  according  to  Jiis 
prombe,  and  having  miscarried,  was  liable  to  an  action  i  ^/ 
for  it  was  a  deceit  upon  the  plaintiff,  who  trusted  him,  an(l  ^  *^'*«»4 
that  was  the  cause  of  action ;  for  though  he  wa^.  not  bound 
to  enter  upon  tbe  trust,  yet,  if  he  did  enter  upon  it,  he  must 
take  care  not  to  miscarry,  at  least  by  mismanagement  of  his 
own."  So,  here,  the  defendant  having  taken  thcf  ship 
from  Falmouth  round  to  Sheemess,  it  became  his  duty  to 
proceed  to  Gottenburgh  with  all  possible  expedition  :--• 
but  after  having  acceded  to  the  terms  proposed  by  th^ 
plaintiff's  clerk,  and  after  having  undertaken  at  all  events  to 
aend  the  ship  to  Gottenburgh,  he  not  only  neglected  so  to  do^ 
but  converted  Iier  to  his  own  use ;  and  although  the  ultimate 
i4ace  of  her  destination  might  be  Si.  Petersburgh,  or  no^ 
still  there  was  sufficient  evidence  for  the  Jury  to  find  a  ver- 
diet  on  this  count  for  the  special  damage  the  plaintiff  had 
austained,  owing  not  only  to  the  defendant's  not  having  forr 
warded  the  ship,  but  also  in  his  not  having  permitted  her  to 
leave  thb  country.  If,  therefore,  die  Jury  had  found  a  ver- 
dict on  this  count,  it  could  not  have  been  disturbed,,  a^ 
lieing  against  evidence ;  and  it  is  consequently  sufficient 
to  say,  that  both  the  oral  and  written  evidence  adduced  at 
the  trial,  in  point  of  fact,  fully  substantiated  the  allegations 
contuned  in  this  count,  and  more  particularly  so,  as  no  evw 
dence  whatever  was  adduced,  to  shew  that  the  original  €Oi)r 
tract  had  been  put  an  end  to. 

Lord  Chief  Justice  Dallas.-^I  am  of  opinion,  that  In 
this  case,  the  count  in  question  is  not  supported  by  the  proof 
adduced  at  the  trial.  The  application  now  made,  is  merely 
for  permission  to  enter  a  verdict  on  this  count,  if  the  evi- 
dence  can  warrant  such  entry.  In  this  state  of  the  casie,  the 
consideration  for  the  defendant's  undertaking  is  entirely 
out  of  the  question^  for  the  only  point  is^  whether  the  Court 


(a)  1  Salk,  t6. 
▼Oil.   IV.  T 
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imo.        can  alter  the  verdict  found  bj  the  Jury,  which  baa  ntgatiteS 
^^^        the  special   damage   alleged  by  the  plaintiff  to  baira  ^ae- 
«•  cnied  to  him  from  the   miscondact  of  the  defendant  ii 

this  particular  count.  If,  therefore,  we  should  be  rf 
opinion  that  the  count,  as  framed,  was  not  supported  by 
the  evidence,  the  question  as  to  the  consideration  will  not 
arise.  I  shall  therefore  confine  myself  to  the  nature  of 
the  proof  given  at  the  trial,  to  support  the  allegatiblis 
contained  in  the  tenth  count  of  the  declaration.  It  ift 
therein  alleged,  that  the  plaintiff  had  retained  and  em- 
ployed the  defendant  as  his  agent,  and  that  he  accepted 
such  retainer  and  employment.  It  then  averred,  that  a  duly 
arose  out  of  such  employment,  and  assigned  a  breach  ol 
such  duty,  as  the  ground  of  the  plaintiff's  complaint 
Without  going  into  the  distinction  between  cases  founded  ill 
contract,  where  the  entire  consideration  must  be  alleged^ 
and  those  where  declarations  are  framed  in  tort,  I  may 
go  thus  far,  that  wherever  a  party  seeks  to  recover  tbt  a 
breach  of  duty  arising  out  of  an  employment,  such  employ- 
ment must  be  stated  truly,  and  whether  it  be  more  or  less 
extensively  stated,  it  must  be  proved  as  alleged.  This, 
therefore,  reduces  the  question  in  this  case  to  one  simple 
point,  viz.  Whether  the  employment  of  the  defendant  by  the 
plaintiff,  as  stated  in  the  count  in  question,  was  proved  or 
not  ?  That  will  depend  on  the  allegation  in  that  county  which 
vras,  that  he  had  retained  and  employed  the  defendant  as  his 
agent,  to  cause  and  procure  his  ship,  with  a  cargo  of  goods 
therein,  to  proceed  with  all  reasonable  and  proper  despatdiy 
in  that  behalf,  to  certain  parts  beyond  the  seas,  to  wit,  '*  to 
Gottenburgh^  and  it  was  further  alleged,  as  part  of  tjie  tnHn 
duty  of  the  defendant,  ''  in  order  tliat  the  same  might  after- 
wards proceed  to  St.  Pelersburgh.**  It  is  therefore  declared 
upon,  as  an  entire  undertaking  by  the  defendant,  that  the  diip 
should  proceed  to  Gottenburgh,  for  the  purpose  of  going  al^ 
solutely  to  St.  Petershurgh.  There  is  consequently  not  only  a 
material  distinction  between*  an  absolute  or  conditional  ulterior 
destmation  to  St.  Peterdfurgh,  but  an  essential  ditference  in 
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die  reason  of  the  thing,  because  a  conditional  undertaking  1820» 
to  proceed  to  St.  Petersburgh  is,  in  its  very  nature  wholly  j^^ 
diflSereDt  from  an  express  or  absolute  undertaking  to  proceed  v. 

there  at  all  events*  According  to  the  written  arrangement  or 
agreeaent  between  the  parties,  the  defendant  merely  under- 
took that  the  ship  should  touch  at  GoUenburgh,  to  learn  the 
state  of  things  mRumOj  and  receive  instructions ;  or  in  other 
terms,  to  ascertain  at  Gotienburgh  ni^hether  she  might  safely 
proceed  to  St.  Petersburgh,  or  not.  That  b  wholly  different 
from  the  eipress  undertaking  of  the  defendant,  as  stated  in 
the  tenth  count  of  the  declaration,  that  the  ship  should  pro- 
ceed to  St.  Petersburgh  at  all  events,  after  her  arrival  at 
Goitenburgh.  This  appears  to  me  to  be  not  only  a  mate* 
rial  but  fatal  variance,  between  the  facts  as  proved  at  the 
trial,  and  the  allegations  contained  in  the  tenth  count  of  the 
plaintiff's  declaration,  and  I  therefore  think,  that  the  verdict 
found  for  him  cannot  be  enlarged  by  entering  it  on  that 
count. 

Mr.  Justice  Park. — I  am  entirely  of  the  same  opinion. 
The  only  point  now  to  be  considered,  arises  on  the  tenth 
count  of  the  declaration.  It  has  been  ingei^ously  argued  for 
the  plaintiff,  that  it  was  good  in  point  of  form  and  structure* 
Of  that  there  can  be  no  doubt.  Cases,  however,  have  been 
adverted  to,  for  the  purpose  of  shewing  that  it  might  be  sup- 
ported by  the  evidence  given  at  the  trial ;  but  from  all  the 
decisions  in  that  class  of  cases,  from  Powell  v.  Lay  ton  (a),  to 
that  of  Green  v.  Greenbank,(b)]  which  supported  the  case  of 
Weall  V.  King,  (c)  the  rule  appears  to  be,  that  whether  the 
action  be  in  point  of  form  ex  delicto,  or  ex  contractu,  yet, 
that  if  the  cause  of  such  action  be  a  breach  of  duty  arising 
from  an  employment,  it  must  be  truly  stated ;  and  therefore  tlie 
only  question  here  is,  whether  the  evidence  given  at  the  trial 
IS  consistent  viith  the  nature  of  the  duty  and  employment  of 
^  defendant,  as  stated  in  the  count  in  question  ?    Although 

(«)  S  New  Rep.  365. {b)  t  M4arih.  485.— -(c)  IS  Etui^  452. 
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tfome  difficnlties  may  present  themselves,  as  to  die  sets  of  die 
.  parties^  and  although  it  may  be  annecessary  to  fix  die  pi«* 

«•  ctse  time  when  the  arrangements  «were  ultimately  entered 

Ds  TAtrcr.     -^^^  between  diem,  still  die  object  of  die  voyage  hi  qnestiM 
is  only  to  be  ascertained  from  the  written  document  of  Ae 
£2d  of  September,  which  has  been  munly,  if  not  solely  t«* 
Ned  on,  to  prove  the  allegations  contained  in  the  tenth  coot 
of  the  plaintiff's  declaration.     I  think  it  is  iinposabk  to  mfi 
that  a  conditional  undertaking  to  proceed  on  a  voyage  to  m 
certun  place,  and  that  too  under  contingencies,  can  suppoit 
a  statement  of  an  absolute  undertaking  to  proceed  thenaal 
all  events.    The  arrangements  as  to  the  voya^  in^questioui 
were  made  by  the  plaintiff's  clerk  and  the  defendaht^adi 
although  it  m^ht  have  been  the  wish  of  the  pluntiff'  that  dii 
vessel^  might  proceed  on  her  voyage  to  St.  Peterdmrgh,  stil 
it  was  merely  stipulated,  that  she  should  touch  af  Golfaii^ 
hurgh,  to  know  the  state  of  things  in  RtmiOf  and  receive  in^ 
structions.    For  what  purpose  i    To  ascertain  whether  it 
would  be  wise  or  prudent,  under  the  then  existing  circoflif 
stances,  to  proceed  to  S^  Petersburgh,  or  not.    This,  then** 
fore,  cafinot  support  an  express  allegation  of  emfdoymBnl 
and  retainer  of  the  defefidant  by  the  plaintiff,  in  the  cooiae 
of  which,  the  former  undertook  to  caUse  and  procure  the 
ship,  and  goods  on  board  thereof,  to  proceed  to  Gotie^mf^ 
in  order  that  the  same  might  afterwards  proceed  to  St»  Pe* 
iersburgh — and  that  too,  at  all  events.     She  was  only  to  pro« 
c^ed  there,  in  case  she  should  receive  instructions  at  Ootta^ 
burgh  that  it  would  be  safe  to  do  so.    I  therefore  am  of 
opinion,  that  the  count  in  question  is  not  supported  by  the 
evidence  addiiced  at  the  trial,  and  consequently  that  the 
plaintiff  cannot  be  placed  in  a  better  situation  than  he  now 
is  by  die  verdict  found  for  him  by  the  Jury. 

Mr.  Justice  Bu^eovgh. — Whether  this  action  be,  ie 
poiut  of  form,  tort  or  assumpsit,  the  nature  of  the 'defend- 
ant's retainer  and  employment  must  be  truly  and  accurately 
stated  in  the  declaration,  and  strictly  proved  as  laid ;  the 
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odIj  queation    therefore   is,    i;vhether  this   has  Ibeen  done        iQlsM. 
JO  the  present  instance  i    It  appears  bj  the  arrangements        t^ZL 
entered  into  between  the  plaintiff's    clerk  and  the  defen- 
dant,   on  the  22d    of   September,    that  it  was  doubtful 
K^tker   it.  would    be    safe  or  prudent  for    the  vessel  to 
proceed  to  St.  Petersburgh,   and  it  was    therefore  deter*p 
mined,  that  that  doubt  should  be  cleared  up  when  she  had 
Mijifved  9X  Gottenburgh.    It  was  therefore  properly  alleged, 
^lat  9he  was  to  proceed  to  Gattenburgh ;   but  her  ultimate 
course  was  not  to  be  decided  on,  until  after  she  had  arrived 
tliere,  and  it  was  then  to  be  ascertained,  whether  it  might  be 
discreet  for  her  to  proceed  further,  or  not.     But  it  is  ex- 
pifeaalj  alleged  in  the  count  in  question,  that  she  was  to  pro- 
ceed to  Gattenburgh,  in  order  to  proceed  afterwards  to  St. 
Petersburgh.     That  is  not  true,  as  whether  she  were  to 
jMroceed  j(hei:p  or  not,  was  to  depend  on  circumstances  which 
could  not  be  ascertained  until  aftcx  her  arrival  at  the  former 
jibMre.     The  result  of  the  voyage,  therefore,  depended  on 
euroumstances  which  might  accrue  after  the  ship  had  left 
Jlbia  country,  and  which  could  only  be  ascertained  at  Got* 
tnimrgh*    This,  therefore,  was  not  an  absolute  undertaking 
|ij  the  defendant  to  proceed  to  St.  Petersburgh  at  all  events, 
Imt  rested  wholly  on  contingency,  as  to  what  instructions  the 
master  or  commander  might  receive,  on  his  arrival  at  Got'^ 
Jtinbfjargh,  as  to  the  then  state  of  things  in  Russia,  and  whether 
it  might  be  prudent  to  proceed  to  St.  Petersburgh,  or  not. 
I  am  therefore  clearly  of  opinion,   that  the  allegation  in 
the  count  in  question  was  not  supported  by  the  evidence 
adduced  at  the  trial. 

My  Brother  Richardson  (a)  has  requested  me  to  state,  that 
be  vras  engaged  in  the  cause,  and  therefore  abstains  from 
«vii^  any  opinion* 

Bule  discharged,  and  the  former  verdict  to  stand, 


(a)  Abaenii, 
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Feb.  10%.  SeLBY   t7.  CbUTCHLIY. 

A  defendant    This   was  an  action  of   replevin^  founded  on  a  ^Bstnsn 

In  replevin  re-  r^,  ^__^ 
tiding  abroad,  «>«^  ^^^' 
must  five  se- 

cosu.  Mr.  Serjt.  Lens^  on  a  former  day  in  this  Term,  had  obtained 

a  rule  nisi  that  the  defendant  should  be  restrained  from  pro- 
ceeding further  in  the  ^clion^  until  he  had  given  the  planitSF 
security  for  costs,  in  case  he  should  obtain  a  verdict,  on  die 
ground  that  the  defendant  was  resident  abroad,  and  had  re- 
fused to  give  such  security  on  application  being  made  to  Um 
for  that  purpose. 

Mr.  Serjt,  Pell  now  shewed  cause.  This  ib  an  application 
primtz  impressionis.  iklthough  the  Court  may  compel  a 
foreigner,  or  a  person  resident  abroad^  to  give  security  for 
costs,  still  they  cannot  oblige  a  defendant  in  replevin  to  do 
so ;  for,  although  in  many  instances  he  might  be  considered 
as  a  plaintiff,  yet,  in  this  case,  he  was  a  landlord,  and  must 
therefore  be  left  to  the  usual  remedy  which  the  law  aiFords 
him  for  the  recovery  of  his  rent. 

Mr.  Seijt.  Lens,  in  support  of  the  rule.  .Although  no  in- 
stance has  occurred  where  an  application  of  this  description 
has  been  made,  still  it  is  analogous  to  those  cases  in  ^hith 
it  has  been  decided,  that  foreigners  or  natives  of  this  countiy, 
resident  abroad,  and  out  of  the  jurisdiction  of  the  Omnt, 
must  give  security  for  costs.,  Here,  the  defendant  originally 
brought  the*cause  into  Court,  and  compelled  the  plaintilf  to  go 
on,  so  that  in  point  of  fact,  the  defendant  commenced  die  pro- 
ceedings by  distraining.  He  is  therefore  to  be  consideM  is 
standing  in  the  situation  of  an  ordinary  plaintiff,  and,  beii^ 
resident  without  the  jurisdiction  of  the  Court,  must  give 
security  for  costs  as  in  other  cases. 
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Lord  Chief  Justice  Dallas. — On  reason  and  principle, 
I  think  that  no  distinction  can  be  drawn  between  a  defendant 
in  replevin,  and  a  plaintiff  who  maj  be  required  to  give  se- 
curity for  costS)  on  the  ground  of  bis  residing  abroad,  or 
without  tlte  jurisdiction  of  the  Court.  The  rule,  as  to  giving 
such  security,  was  at  first  limited  to  foreigners  only,  because 
they  could  not  sue  in  Courts  of  Justice  in  this  country ;  but 
it  was  afterwards  extended  to  natives  of  this  kingdom,  resi- 
dentabroad,  because  it  was  just  and  reasonable.  So  here, 
I  think  it  is  equally  just,  that  as  a  defendant  in  replevin, 
residing  abroad,  cannot  be  distinguished  from  the  plaintiff 
in  that  situation  in  an  ordinary  case,  he  must  give  security 
on  application  being  made  to  him  for  that  purpose. 
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Per  Curiam. 


Rule  absolute. 


I , 


Steward  «;.  Lombe,  Esq.  Robert  Wright,  and 

John  Wright. 


Thnrftday, 
Feb.  loUi. 


This  was  an  action  on  the  case,  brought  against  the  de-  ^.  being  seised 

in  fee  of  a 

iendant  Lombe,  as   sheriff  of   the  county  of  Norfolk,  for  close,  on 

,,  pulling  down  and  taking  away  a  windmill,  as  a  chattel,  under  miii^wM  erecu 

»,  a  fvrit  of  fieri  facias,   issued  at  tlie  suit  of  the  defendant  f^' "J®'"**'?^^ 

Robert  Wright  against  one  Burgess ;  and  against  the  defendant  for  looo  years, 

Johm  Wright,  as  the  purchaser  of  the  mill  from  the  sheriff,  deed  there  was 

The  first  count  of  the  declaration  stated,  that  Burgess,  before  ^y  b^J^^'^ 

r|be  committing  the  grievance,  was  possessed  of  a*  close  of  and  sale  of  th« 

fee.  The  mill 
wasbnilt  of  wood,  rcmoveable  atpleasnre,  and  fix«d  t»  brick  work,  which  was 
let  into  the  ground  :  Held,  that  the  mill  conld  not  be  taken  in  execution  under 
Jigri  ftnemM  sued  out  against  A.  by  one  of  hU  ereditofs,  although  A.  bad  con- 
tinued in  possession,  and  carried  on  bis  trade  therein. 
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18Mi  land,  and  a  \iriiidniin  erected  thereon,  as  tenant  to  the  plan* 
tiff,  the  reversion  thereof  remaining  in  him,  and  aasigned  fdn 
breach,  that  the  defendants,  intending  to  injure  the  plaintiff  h 

MMBfli      Ya^  reversionary  estate  and  interest  in  the  close  and  atiU;*  while 
Surgess  was  tenant  thereof  to  him,  pulled  down  die  mill,  tnd 
cariied  away  the  materials  thereof,  and  converted  the  saini^  lo 
their  own  use,  to  the  damage  of  tlie  plaintiff's  revonsionitj 
estate.    The  second  count  stated,  that  Burgess  was  a  tenant  at 
sufferance  to  the  plaintiff.    The  third  count  stated,  that  JStir- 
gess  was  seised  in  fee  of  certain  closes,  situate,  &c.  upoo  one 
of  which  a  windmill  had  been  erected ;  and  bdng  ao  seised 
of  the  closes,  and  the  m'dl  being  in  his  actual  poaseasioi^ 
by  an  indenture,  made  on  the  6th  March,  1818,  betwean 
himself  of  the  one  part,    and  the   plaintiff  of   the  other; 
Burgess,   in  consideration  of  £109^9  to  him  paid  by-  dM: 
plaintiff,    conveyed  the  closes  to  him,   to  hold  the   aama; 
to  the   plaintiff  for  1000  years,  subject  to  a  proviso,  that 
the  term  should  determine  on  payment  of  £1095,  and  io^ 
terest,    by  Burgess,  to   the  plaintiff,   on  the  6th  of  Jwnef, 
1818,   (being  three   months    after  the  date  of  the   deed) 
by  virtue  of  which  indenture  tlie  plaintiff  became  entitkd| 
to  the  closes,  and  mill  so  erected  on  one  of  them,  far,. 
the  term  aforesaid.     The  plaintiff  then  averred,  that  Hm- 
said  sum  of  £lOg5  had  not  been  paid  on  the  6th  of  Jtinc^ 
1818,  or  at  anytime  since,  and  that  the  closes  and  milk; 
from  the  time  of  making  the  indenture,  until  the  comnittiqg 
the  grievance,  remained  in  the  occupation  of  Burgess,  the 
plaintiff  being,  during  all  that  time,  entitled  to  the  same;-   and 
assigned  for  breach,  that  the  defendants,  intending  to  ii^ura 
the  plaintiff's  estate  and  interest  in  the  closes  and  mill,  and 
to  deteriorate  and  render  ineffectual  his  security  for  the  rep^; 
ment  of  the  said  sum  of  iei095,  with  interest,  whilal  tbef 
were  in  the  occupation  of  Burgess ;  and  whilst  the  plaintiff 
was  so  interested  therein,  pulled  down  and  destroyed  the  mill* 
and  took  away  and  converted  the  materials  thereof  to  their 
own  use.    The  fourth,  was  a  count  iu  trover^  for  tal^iqg  awaj 
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hticks,  timber^  and  other  materials  belonging  to  the  ipill. —         ttHXK 
Plea,  not  guilty. 

'  At  the  trial  of  the  cause  before  Lord  Chief  Justice  Dallat, 
at' the  last  assizes  for  Norfolk^  the  facts  appeared  to  be  these : 
— ^BnrgesB  had  purchased  the  close  in  question  of  the  plaintiff, 
and  had  afterwards  mortgaged  it  to  him,  having  previously 
boti^t  the  mill,  vrhich  he  erected  thereoni  and  which  was 
constructed  in  the  usual  manner  in  which  windmills  are  con- 
structed for  the  purposes  of  trade,  and  placed  on  a  circular  wall 
of  brick-work,  to  which  it  vras  listened,  but  was  remov- 
able at  pleasure ;  and  he  there  carried  on  trade  as  a  miller 
and  haktu  By  the  mortgage  deed,  Burgess  conveyed  the 
dose  in  question^  (on  which  it  was  stated  he  had  lately  erected 
and  placed  a  windmill,)  to  the  plaintiff  for  1000  years,  and 
barguned,  sold,  assigned,  and  aet  over  the  mill  so  erected, 
together  with  all  the  sails,  geers,  8cc.  to  the  plaintiff  in  fee. 
Bifrgess  also  covenanted  that  he  was  owner  of  the  close  and 
laill,  and  that  he  had  full  power  to  grant,  and  that  on  default 
ot  parent  of  interest,  the  plaintiff  might  enter  and  sell. 
TThi  whole  of  the  mill  was  taken  by  virtue  of  vl  fieri  facias^ 
iflSoed  against  Burgtss  by  the  defendant  Robert  Wright,  the 
brick-work  only  on  which  it  had  stood  being  left.  For  the  de- 
fendants, it  was  contended,  first,  that  the  mill  might  be  taken 
in  execution,  as  it  was  a  chattel,  and  a  mere  structure  erected 
espressYy  for  the  purposes  of  trade,  and  so  constructed  as  to  be 
taken  down  and  put  up  again  with  facility ;  and,  secondly,  that 
when  it  was  taken  in  execution,  it  was  in  the  actual  possession 
of  Burgess,  the  mortgagor,  and  not  in  the  plaintiff  as  mort- 
gagee ;  and  that  he,  being  out  of  possession,  the  mortgage 
wa9  fraudulent  and  void.  The  Jury  found  that  the  mill  was 
ndt  a  fixture,  but  under  his  Lordship's  direction,  they  gave  a 
▼enfict  for  the  plaintiff  dami^es  £970,  and  leave  was  given 
the  defendants  to  move  to  set  it  aside,  and  to  enter  a  non 
suit,  if  the  Court  should  be  of  opinion  that  the  plaintiff  was 
not  entitled  to  recover. 
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1820.  ^^'  ^J^*  Blossetj  in  the  last  Term,  havmg  aocordii^ 

obtained  a  rule  nisi  that  this  verdict  might  be  set  aside,  «yi 
a  nonsuit   entered ;    and  cited  Poolers   case,  (a)  and  JBAws 

LoMiiB.  V,  Maw{b),  to  shew  that  the  mill  might  be  remoted  at  be- 
tween landlord  and  teuaat,  and  Edwards  v»  Harbm(fi), 
and  Reed  v.  Blades  (d),  to  shew  that  it  was  not  the  profmty 
of  the  plaintiff  as  mortgagee.  Burgess  being  io  tli«  acttttl 
occupation  of  it : 

^Ir.  Seijt.  Frere  now  sliewed  cause,  and  insisted  that  the 
plaintiff  was  clearly  entitled  to  retain  his  verdict,  as  the  re- 
moval of  the  mill  was  an  injury  to  the  really,  it  having  passed 
to  him  by  the  mortgage  deed.  If  not,  it  \iQuld  be  vested  jo 
him  as  a  chattel  affixed  to  the  freehold.  The  assigiioicnt  by 
nay  of  mortgage,  from  Burgess  to  the  plaintiff,  was  found^ 
on  a  good  and  legal  consideration,  and  there  is  not  even  the 
slightest  ground  to  presume  fraud.  In  Kidd  v.  RawlintQni^ 
where  tlie  goods  of  A.  were  t£»ken  in  execution  and  put  up 
to  sale,  and  JB.  becauie  the  purchaser,  and  took  a  bill  of 
sale  of  the  sheriff,  but  permitted  A.  to  continue  in  posse^sic^n, 
who  then  executed  another  bill  of  sale  to  C  a  creditor; 
under  which  the  latter  took  possession,*  whereupon  Bm 
brought  an  action  against  C.  for  the  goods: — It  was  held,  that 
the  first  bill  of  sale  was  valid,  and  that  B»  was  entitled  U>  re- 
cover. If,  therefore,  there  be  a  good  and  valid  consideratioD, 
the  properly  of  a  chattel  may  pass  witliout  actual  possession* 
The  mill  in  question  fell  witbi'.i  the  desciiplion  of  articles 
affixed  to  the  freehold^  t  s  in  the  case  of  Horn  v.  Baker  (J), 
where  the  question  was,  what  utensils  passed  to  as^gnees  of  a 
bankrupt,  and  the  line  was  there  drawn  between  those  whkl^ 
were  affixed  to  the  freehold,  and  those  which  were  not. — Here, 
however,  the  possession  by  Burgess  was  not  inconsist^t  with 
the  deed,  as  the  mortgage  was  bom  fide  made  in  the  ^t 
instance^  aiul  the  mill  passed  to  the  plaintiff  as  part  of  the 
realty,  with  the  conveyance  of  the  land.     Even  if  it  had  not 


(a)  1  .Stt/&.  368. (6)  3  £««/,  38. (c)  8  Xtrm  JUp.  587.- 

(</)  5  Taunt,  nt (f )  t  Bob.  ^  PtU.  59.  (/)  9JEmI,  tl5. 


IN  THE  GOTH  TEAR  OP  GEO.  III.  AND  1ST  OF  GEO.  IV. 


2&S 


been  named,  it  would  have  passed  to  the  plaintiff  as  mort- 
gagee. If  the  deed  be  construed  according  to  the  iutentioii 
of  the  parties,  there  can  be  no  doubt  but  that  the  mill  was 
to  pass  as  well  as  the  close  on  which  it  stood.  With  respect 
tQ  the  nature  of  the  buikSog,  it  must  be  considered  as  part 
of  (he  freehold,  as  k  must  be  firmly  fixed  in  the  earth,,  for  the 
fmrpom  of  withstanding  wind  and  tempest. 

Althouigh  questions  have  been  often  raised  as  to  whether 
articles  be  fixtures  or  not,  still  they  have  arisen  as  between 
landlord  and  tenant,  or  heir  and  executor,  but  not  between 
a  mor^agor  and  mortgagee,  or  grantor  and  grantee,  or  per- 
fons  claiming  against  their  own  deed.  Whether,  however,  the 
mill  was  parcel  of  the  realty  or  not,  the  plaintiff  is  not  pre- 
cluded from  recovering  by  tlie  finding  of  the  Jury — for,  in 
point  of  fact,  it  was  a  fixture,  and  miglit  have  been  so  cou- 
adered,  even  as  between  an  heir  at  law  and  an  executor.  As 
to  its  being  used  for  the  purposes  of  trade,  it  bears  no 
analogy  to  the  cases  which  have  been  determined  on  that 
pohit,  as  this  is  not  a  question  between  landlord  and  tenant 
In  Elwa  v.  Maw  (a),  Lord  ElUnborough  said,  that ''  no  ad- 
jndged  case  had  gone  the  length  of  establishing  tliat  buildings 
aobiervient  to  purposes  of  agriculture,  had  been  removable  as 
•between  landlord  and  tenant,  even  although  the  tenant  him- 
aelf  built  them  during  his  term."  [Lord  Chief  Justice  Dallas, 
JLord  EUenborough  there  dbtiaguished  between  annexations 
to  the  freehold  for  the  purposes  of  trade,  and  those  made 
4m  the  purposes  of  agriculture.]  As  to  the  sheriff's  right  to 
remove  the  mill,  Poole's  case  (Jh)  may  be  relied  on,  but  it  is 
inapplicable,  because  Burgess  himself  could  not  have  re- 
juoved  it  after  he  had  mortgaged  it  to  the  plaintiff,  and  tbcre- 
4ose  the  sheriff  could  not  take  it  at  the  suit  of  one  of  Bur- 
^geffn  creditore.  As,  therefore,  the  mill  may  be  considered  as 
-part  of  the  realty,  no  possession  was  necessary: — it  passed  by 
tbe  deed ;  and  the  case  of  Edward&  v.  HarUn  (c),  merely 
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ISSfft.  determined  that'  possession  must  accompany  the  deed  in  lb* 
transfer  of  chattels,  which  are  in  the  usual  occupatioa  of 
dieir  owner.    Even  if  the  mill  be   a  chatteli  it  mast  bo 

^'^•*'*  considered  as  a  fixture,  and  as  not  being  liable  to  remofal. 
Although  in  Davis  v.  Jones  (a),  .where  certain  parts  of  a  ma* 
chine  ha^  been  put  up  by  the  tenant  during  his  tenn,  «nd 
were  captlble  of  being  removed,  without  injuring  either  tho 
odier  parts  of  the  machine,  or  the  building,  apd  had  been 
usually  valued  between  the  outgoing  and  incoming  tenaal; 
It  was  held,  that  they  belonged  to  the  outgoing  tenaot; — 
still,  that  case  was  decided  as  between  landlord  and  tenant 
and  turned  on  the  construction  of  covenants  in  a  lease^  fov 
the  latter  to  leave  buildings,  which  should  be  erected  cm  dM 
premises,  to  die  lessor  at  the  end  of  the  term. 

« 
Mr.  Serjt  Biosset,  in  support  of  the  rule,  submitted,  firs^. 
that  it  did  not  appear  diat  the  plaintiff  had  ever  taken  acteaL 
possession  of  the  land,  mudi  less  the  mill ;  arid,  secondly^ 
that  a  constructive  possession  could  not  be  cosisiderad 
equivalent  to  an  actual  possession  by  virtue  of  the  conFeyanob 
by  way  of  mor^ge,  from  Burgess  to  the  plaintiff.  If  th^ 
mill  could  be  considered  as  parcel  of  die  realty,  it  wonld 
clearly  have  passed  with  the  land  by  the  deed,  but  it  was  m^ 
mortgaged  as  the  land  was,  on  which  it  stood,  ndther  does  it 
form  part  of  the  realty,  but  is  a  mere  personal  chattel,  atand- 
uig  on  the  land.  The  Jury  have  found  not  only  diat  the  mil 
was  used  for  the  purposes  of  trade ;  but  that  it  wAs  not  a  fi» 
ture,  as  it  might  be  removed  at  pleasure,  according  to  die 
custom  of  the  country : — And  it  has  been  mvariably  held,  that 
all  buildings,  &c.  erected  for  the  purposes  of  trade,  may  be 
removed.  Besides,  the  Jury  having  found  diat  it  was  no  fi» 
ture,  the  verdict  given  for  the  plaintiff  is  wholly  repugnant  to 
such  finding;  and  the  only  count  on  which  he  can  be  en- 
titled to  retain  it,  is  on  that  of  trover.  In  PooWs  case  (i), 
it  was  decided,  that  vats,  coppers,  and  partitions,  put  up  by 
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a  soup  boiler  for  the  convenience  of  his  trade,  might  as  well 
be  takea  in  execution  by  a  sheriff,  as  they  might  be  removed 
by  the  tenant  himself;   although  by  such  removal  the  bousa 
was  left  stript  and  ruinous : — and  in  that  case  the  vats,  ftcv 
were  not  taken  as  part  of  the  house,  but  were  disannexad 
from  it  by  the  rfieriff,  and  he  was  held  to  be  justified  in  i# 
dcHug.  So,  here,  the  defendants  were  equally  justified  in  sei»* 
ing  and  selling  the  mill.    It  is  quite  clear  it  was  erected  for 
the  purpose  of  allowing  Burgest  to  cany  on  his  tmde;  and 
was  merely  fixed  to  the  land  to  prevent  its  being  injured,  and 
to  protect  it  during  the  time  it  was  working.    Burgess  and 
the  {rfsintiff  have  both  treated  the  mill  as  a  chattel ;  for  by 
the  deed,  the  land  only  was  in  fact  conveyed ;  and  although 
there  was  a  clause  of  bargain  and  sale  of  the  mill  contained 
dierein,  still  there  was  a  proviso,  that  on  repayment  of  dM 
principal  and  interest  by  Burgess  to  the  plaintiff,  the  property 
wssto  be  re-assigned  to  the  former;  and  it  is  quite  clear  that 
m  the  mill  was  not  mentioned  in  the  former  part  of  the  deed 
comeying  the  laud  on  which  it  stood,  it  could  not  pass  by  it* 
The  land  might  be  convqred  for  one  purpose,  and  the  mill 
for  another;    If,  therefore,  the  mill  was  a  mere  chattd,  no 
<fiilinction  could  be  drawn  between*  the  conveyance  of  it  by 
baijgain  and  sale,  and  chattels  of  a  different  description : 
and  it  is  a  well  known  principle,  that  in  the  transfer  of  chat* 
lels,  possession  must  accompany  and  follow  die  deed*    This 
aise  is  stronger  than  that  of  Edwards  v.  Harben,  as  here,  die 
bargam  and  sale  of  the  mill  was  by  way  of  {dedge,  and 
there  cannot  be  a  conveyance  by  way  of  pledge,  without  poe» 
session,  as  it  is  the  transfer  alone  that  can  make  a  pledge  « 
security.    Where,  by  the  terms  of  an  agreement,  or  from  the 
nature  of  a  transaction,  property  conveyed  is  to  remain  ill 
the  hands  of  the  pledgee,  it  comes  within  the  operation  of 
the  rule   laid  down  in  Edwards  v.  Harben.    The  case  of 
H9tn  V.  Baker,  is  beside  the  present  question,  and  although 
it  was  there  held  that  the  pledgor  might  retain  possessioa 
accordbg  to  the  deed,  still,  unless  it  contained  an .  express -^ 
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1820.        provision  to  that  effect,  it  would  be  void  as  i^ntt  a  credUtot. 
There  too,  the  question  arose  under  the  statute  fll  Jae.  1. 


Stkwakd 

V.  r.  19|  as  to  whether  a    bankrupt  was  the  reputed  cmmer 

^^^      under  the  provisions  of  that  act; — and  the  Court  iMid,-  dwt 


those  articles  which  were  fised,  did  not  pass  to  his 
but  that  all  the  moveables  did,  as  being  left  by  tbe  true  o\ 
in  the  possession  of  the  bankrupt.    Here,  there  was  no  lease 
or  other  instrument  to  shew  that  Burgess  was  to  have  Ae 
enjoyment  of  the  mill.    It  is  true,  that  if  a  deed  or  eomey- 
ance  be  conditional,  the  vendor's  continuing  in  posoessioa 
does  not  avoid  it,  because  by  the  terms  of  the  conveyance 
the  vendee  is  not  to  have  the  possession  till  he  has  perfonaed 
the  condition  ;  but  here  the  conveyance  of  the  mill  was  ab** 
solute,  and  there  was  no  clause  in  the  deed  by  which  Bwrgms, 
as  the  pledgor,  could  be  entitled  to  a  reposscesioa  of  k, 
the  time  for  the  repayment  'of  the  money  having  elapaedp 
If  he  were  merely  to  have  retained  the  possession  for  a  gtfea 
time  or  purpose,  it  would  have  been  different,  but  an  absololt 
conveyance,  by  way  of  mortgage,  is  not  like  the  case .  of  an 
execution,  where  the  property  is  put  up  to  public  sale  :  aod 
the  ground  on  which  Kidd  v.  Rawlinson  (a)  was  decided, 
that  a  purchaser  at  such  sale  is  protected,  although  the 
whose  goods  were  seized  remains  in  possession;   on  aocovnt 
of  the  notoriety  of  the  sale.     This,  therefore,  is  a  strongs 
case  than  that  of  Edwards  v.  Harben,  as  here  the  propei^ 
was  pledged  for  the  sole  ^rpose  of  securing  the  repaynMnt 
of  the  money  advanced  to  Burgess  by  the  plaintiff  as  mort- 
gagee. 

Lord  Chief  Justice  Dallas. — The  first  question  in  ibis 
case  is,  whether  the  mill  was  a  fixture  i  The  Jury  have  found 
that  it  was  not.  Whether  a  barn  or  mill,  or  any  erection  of 
a  similar  description,  be  a  fixture  or  not,  is  partly  a  qusetion 
of  fact,  and  partly  of  law.  When  facts  are  ascertained, 
the  Court  will  apply  rules  of  law  to  them,  as    they  are 

(c)  S  Bm.  Sf  Put.  59. 
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to  be  collected  from  previous  decisions ;  but  every  case  of  lOTO. 
this  description  must  depend  on  its  own  peculiar  circnm*  -  ^^""^ 
stm^es.     LJnes  of  distinctioii  have  been  drawn  between  dif-  «• 

ferent  parties,  as  between  landlord  and  tenant,  heir  at  law 
and  executor,  and  creditors  of  mortgagor  and  mortgagee,  as  to 
vrtnt  shall  or  shall  not  be  deemed  fixtures.  For  the  purpost^ 
of  the  present  decision,  however,  it  is  not  necessary  to  enquire 
whether  the  mill  in  question  were  a  fixture  or  not.  That 
might  be  a  question  of  great  nicety,  but  I  am  willing  to  take 
it  as  properly  found  by  the  Jury,  that  it  was  not.  If  it  were 
necessary  to  doubt  that  finding,  the  only  effect  would  be,  to 
flond  this  case  down  again  to  a  new  trial,  but  for  the  reason 
tiefore  stated,  I  do  not  think  that  it  requires  a  second  con* 
^deration.  If  it  be  not  a  fixture,  but  a  mere  chattel,  the 
dnly  remaining  question  is,  whether  it  passed  under  the  mort- 
gage deed  f  I  am  clearly  of  opinion  that  it  did,  for  by  a 
former  part  of  the  deed,  lands  were  conveyed,  and  the  mill  was 
iltacribed  as  standing  on  one  of  the  closes  at  the  time.  Ft 
therefore  passed  as  being  either  nominally  or  locally  interested 
tvith  the  land.  It  is  consequently  immaterial  to  consider 
^vfaether  it  passed  as  a  fixture  and  part  of  the  realty,  as  it  is 
toflBcient  to  advert  to  the  nature  of  the  property ;  for  it  was 
not  only  connected  with  the  land,  but  described  as  being 
iitnate  on  it  in  the  mortgage  deed.  It  has  been  said,  how- 
ever, assuming  it  to  be  a  chattel,  that  possession  has  not 
been  taken  by  the  plaintiff,  as  mortgagee,  nor  did  it  ac- 
company or  follow  the  deed ;  and  the  case  of  Edwards  v. 
.  Harben  has  been  referred  to,  to  shew  that  actual  possession 
is  necessary  in  the  transfer  of  chattels.  This,  however,  is 
not  a  case  in  which  possession  could  be  taken  as  in  the 
ordinary  transfer  of  other  chattels,  such  as  household  fur- 
nitnre  or  stock  in  trade,  of  which  possession  could  be 
Aeparately  and  immediately  delivered ;  for,  whether  in  point  of 
law  the  mill  was  removeable  or  not,  still  it  was  fiutened  and 
affixed  to  the  land.  It  is  also  to  be  observed,  that  the  pre 
sent  question  does  not  arise  on  the  bankrupt  laws,  nor  is  it 
«  case  in  which  possession  and  reputed  ownership  have 
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1820.       tended  to    procure  a    false    credit.      Efen    if  it  ba^  1 
^Jj^^^]|^     should  be  of  opinioo  that  the  mill  in  question  is  not  a  pnH 
V.  perty  of  such  a  description  as  would  fall  within  the  atittiits 

of  James  \  and  at  all  events  it  would  be  extremely  diffi-' 
colt  to  say,  that  the  transfer  of  it  by  way  of  mortgage 
would  afford  any  means  of  giving  fiilse  credit.  Heic^ 
however,  the  question  purely  and  solely  arises  as  betvreen' 
a  mortgagor  and  mortgagee.  Although  the  case  ot  Ed* 
wards  v.  Harheuj  has  not  been  over-ruled,  still  it  has 
frequently  been  dissented  from,  and  was  much  narrowed' 
by  the  subsequent  decision  of  this  Court  in  Kidi  v.  Ramlvii^ 
son  (€i).  There,  there  was  a  bill  of  sale,  and  the  purchaser 
permitted  the  party  who  gave  tiie  bill  to  continue  in  posses  ^ 
aion  ;  and  it  was  held,  tliat  the  property  still  remained  in  the 
purchaser.  Here,  the  conveyance  was  by  mortgage,  and  th» 
Inor^gee  permitted  the  mortgagor  to  continue  in  poasesdon^ 
as  was  allowed  the  person  whose  goods  were  sold,  inKidd  ?• 
Hawlinson.  That  case,  therefore,  appears  to  me  to  draw 
the  true  line  of  distinction.  In  Edwards  v.  Harben,  gooda 
merely  were  transferred,  which  might  be  reduced  into  im« 
mediate  possession,  without  inconvenience ;  but  the  null  m 
question  is  a  chattel  of  a  wholly  different  description.  Be- 
sides, it  was  conveyed  to  the  plaintiff  as  a  conditional  pled^ 
for  the  repayment  of  the  money  he  had  advanced  to  Burgess 
by  way  of  mortgage.  The  constructive  possession  of  the 
land  under  the  deed,  was  a  sufficient  possession  or  taking 
of  the  mill  standing  ou  it,  and  more  particularly  so,  as  the 
conveyance  was  not  absolute,  but  merely  conditional,  namely, 
until  the  principal  sum .  lent  had  been  repaid  with  interest 
Considering,  therefore,  the  nature  of  the  property,  and  the  terms 
of  the  deed  of  conveyance,  I  am  of  opinion  that  the  only 
possession  possible  in  a  case  of  this  description,  did  follow 
the  deed,  and  am  therefore  satisfied  that  the  verdict  found 
for  the  plaintiff  must  stand. 


(c)  s  Bo$.  4r  Pul,  59. 
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Mr.  Justice  Pa&b:« — In  d«ciding  tbb  cose,  I  do  not  codf        :i6^ 

wder  it  necessaf y  to  touch  oo  thoae  which  have  been  detec-        "^^^^ 

Sthwaod 

miued  as  to  what  shall  be  considered  fixtui^  or  not,  as  be»  «. 

tween  landlord  and  tenant,  or  an  heir  and  executor ;  I  shall 
therefore  confine  myself,  as  my  Lord  Chief  Justice  has  done, 
to  the  mere  question  of  possession*  If  the  decision  in  the 
t»se  of  Edaardi  v.  Harben  be  law,  although  doubts  have 
been  since  entertained  as  to  the  extent  of  the  doctrine  there 
laid  down,  namely,  that  actual  possession  must  accompany 
the  deed,  this  case  might  be  considered  as  falling  within  it. 
But  the  mill  in  question  has  been  compared  to  mere  per- 
sonal chattels,  which  pass  from  hand  to  hand,  or  articles 
le£t  in  the  possession  of  a  bankrupt,  by  which  he  is  enabled 
to  hold  out  a  false  credit.  But  it  is  quite  inconsistent  to 
suppose,  in  a  case  like  the  present,  where  there  has  been  a 
conveyance  of  land  by  way  of  mortgage,  for  a  term  of  one 
t^usaud  years,  and  the  mill  standing  on  it  at  the  time 
the  deed  was  executed,  that  the  mortgagor,  a  miller  in 
actual  occupation,  and  carrying  on  his  business  in  the  mill, 
must  give  up  the  possession  to  the  mortgagee  on  the  exe* 
cution  of  the  deed,  and  that  he  must  enter  immediately. 
Cases  of  this  description  stand  on  their  own  peculiar  circum- 
stances, and  it  appears  to  me  to  be  sufficient  to  sny^  that 
by  the  deed,  the  lands  of  Burgess  were  conveyed  to  the  plain- 
tiiF  by  way  of  mortgage,  and  that  the  possession  by  the 
former  was  consistent  with  the  deed.  The  mill  was  incident 
to  the  lands,  and  the  mortgagor,  a  miller,  was  allowed 
to  continue  in  possession  for  the  purpose  of  exercising  his 
trade.  If  he  had  been  turned  out  by  the  mortgagee,  it 
would  in  all  probability  have  defeated  the  object  of  t^ie 
deed.  It  does  not  appear  that  any  fraud  whatever  has  been 
exercised  between  the  parties,  or  false  credit  created;  and 
I  therefore  concur  in  thinking,  that  the  verdict  found  for 
the  plaintiff  must  stand. 

VOL.  IV,  u 
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18ft0.  Mr.  Justice  Burrough. — ^The  only  question  io  tUt  tut 

^  '*"^*'        is,  whether  a  mill,  the  property  of  Burgess,  and  of  which  he 

STEWARD  /••/•• 

V*  continued  in  possession,  can  be  taken  under  a  Jien  faaas^ 

for  a  debt  due  from  him  to  one  of  his  creditors  ?  The 
title  of  the  land  on  which  it  stood  was  in  him.  It  is  clear 
the  mill  passed  to  the  plaintiff  as  mortgagee  by  the  deed, 
and  the  only  doubt  is,  whether  the  possession  by  JBiffgeif 
was  fraudulent  or  not.  It  cannot  be  so  considered,  as  his 
interest  both  in  the  land  and  mill  were  conveyed  to  die 
plaintiff,  as  mortgagee.  I  tlierefore  am  of  opinioif,  that  the 
possession  by  Burgess  was  consistent  with  the  transaction, 
and  should  even  think,  that  if  he  had  made  no  conveyance 
whatever,  the  mill  could  not  be  taken  in  execution  under  a 
writ  of  Jieri  facias,  under  the  facts  of  this  case;  for  it 
appears  to  me  to  be  in  the  nature  of  a  fixture.  In  Horn 
V.  Baker  (a),  the  stills  were  set  in  brick-work,  and  let  into 
the  ground.  Some  of  the  vats  were  supported  by  and 
rested  on  brick-work  and  timber,  but  were  not  fixed  to  the 
ground,  and  others  stood  on  horses  or  frames  made  of  wood, 
which  were  not  let  into  the  ground,  but  stood  upon  the  floor. 
The  plaintiff  there  was  the  widow  and  executrix  of  die  tes- 
tator, and  the  defendants  assignees  of  a  bankrupt^  who 
continued  in  possession ;  and  tlie  Court  there  drew  a  dia- 
tinction  between  those  articles  which  might  be  considered 
as  fixtures  (and  of  which  description  the  mill  in  questioB 
might  be  deemed),  and  those  which  might  be  easily  trans* 
ferred,  and  held,  that  those  which  were  fixed,  were  not  in 
the  possession  of  the  bankrupt,  so  as  to  pass  to  his  assignees, 
but  that  those  which  were  not  fixed  did  pass  to  them,  u 
being  left  by  the  owner  in  his  disposition. 

Mr.  Justice  Richardson. — Burgess  being  seised  in  fee 
of  several  closes  of  land,  mortgaged  them  to  the  pluntiff 
for  a  term  of  years,  on  one  of  which  he  had  previously 
caused  the  mill  in  question  to  be  erected.     In  the  deed  con- 

(c)  9  Eati.  f  15. 
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veyfng  the  land^  there  was  introduced  a  clause  of  bargaiti        18M. 
and  sale  of  the  mill^  without  which,  it  would  have  passed  Co      ^ixkwasb 
the  plaintiflT,  as  mortgagee ; — as  in  the  former  part  of  the  deed,  ^' 

by  which  the  close  was  conveyed,  it  was  stated  by  way  of 
caution,  that  the  mill  was  erected  and  placed  on  it  by  JStir- 
gess.  If  he  had  died,  the  interest  in  the  mill  would  have 
gone  to  his  heir,  and  not  to  his  executor.  If  he  had  con- 
veyed the  land,  without  mentioning  the  mill,  the  purchaser 
would  be  eutitled  to  it ;  although  it  might  be  otherwise,  if 
he  had  been  a  mere  tenant  for  years.  Though  it  was 
erected  by  him  for  the  purpose  of  carrying  on  his  trade, 
he  could  not  dispose  of  or  remove  it,  as  against  the  mort- 
gagee. In  Poolers  case  (a)^  it  was  held,  that  the  vats  of  a 
soap-boiler,  erected  for  the  purpose  of  carr}'ing  on  his 
trade,  might  be  seized  by  the  sheriff  as  a  chattel,  but  the 
sberiif  could  not  take  any  article  but  what  a  tenant  in 
possession  would  be  entitled  to  remove.  Here,  if  the  mort- 
gagee could  not  take  the  mill  from  the  land,  without  the 
assent  of  the  mortgagor,  neither  could  the  sheriff.  This  point 
however,  is  only  a  ground  for  a  new  trial.  Although  the 
Jury  have  found  that  the  mill  was  not  a  fixture,  still  their 
verdict  may  be  sustained,  although  it  be  not  a  parcel  of  the 
freehold ;  and  even  if  it  be  not  annexed  to  the  land,  it 
does  not  fall  within  that  description  of  chattels  to  which 
the  rule  laid  down  in  Edwards  v.  Harden  is  applicable ;  for 
it  was  confined  to  that  species  of  goods  which  pass  from 
hand  to  hand,  the  possession  of  which  usually  accompanies 
the  transfer,  and  not,  as  in  this  case,  where  the  property  iu 
the  mill  may  be  vested  in  the  mortgagee,  and  the  possession 
remain  with  the  mortgagor.  Besides,  no  false  credit  was  held 
out  by  the  occupier's  not  being  actually  the  owner.  The 
cases  of  Kidd  v.  Rawlinson  and  Watkins  v.  Birch  (6),  shew 
that  actual  possession,  in  the  transfer  of  chattels,  is  not  ne- 
cessary in  all  cases,  to  accompany  or  follow  the  deed.    Here, 


(«)  1  Salk.  368.  ■■■  (6)  4  Tmcii/.  8S5. 
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-    1820.        tbe  mill  could  not  be  removed  without  great  ineonTemcDoe^ 
_  ^^"^^        or  the  party's  sustaining  an  injury.    It  would  not  only  be  a 
V.  great  personal  inconvenience  to  the  mortgagee  to  be  com- 

pelled  to  occupy,  but  he  would  also  thereby  deprive  the  rnort* 
gagor  of  the  fruits  of  hb  trade,  which  would  enable  him  to 
pay  the  interest,  and  perhaps  eventually  the  principal  sum 
advanced  to  him.  I-am  therefore  of  opinion,  that  the  verdict 
for  the  plaintiff  must  stand,  notwithstanding  the  Jury  have 
found  that  the  mill  in  question  was  not  a  fixture. 

Rule  discharged. 


Friday,  WiLLIAMS   V.  Th ACKER. 

Feb.  11th. 

The  defeodant  Mr*  Serjt.  Leff5,  on  a  former  day  in  this  Term,  had  ob* 
this  Court^lf-  tainc^  »  rule  nisi,  that  the  bail  bbnd  which  had  been  given  in 

ter  a  non-pros   |his  case  might  be  delivered  up  to  be  cancelled,  and  the  de- 

in  Uie  fixcLf.      ^    _,.,..  J  .    . 

qwer  for  the       fendant  discharged  on  entermg  a  common  appearance,  on 

aedon^^HeM    *®  ground  that  he  had  been  arrested  twice  for  the  same 

^t  he  was  en.  jebt.  The  defendant  swore,  tliat  he  had  been  arrested,  m 
titled  to  be  dis-  ' 

charged  on  en-  1815,  by  process  out  of  the  Court  of  Excliequer,  for  £9SO, 
mon  appea?-*  ^or  board  and  lodging,  and  that  that  action  was  not  discon- 
plaintiff -did      tinned,  and  that  he  was  again  arrested,  by  process  out  of  this 

not  shew  Uiat    Court,  in  18 19,  for  the  same  debt, 
the  second  ar- 


rest was  not 
vexatious. 


Mr.  Seijt.  Onslow  now  shewed  cause,  and  stated,  that  ihm 
action  in  the  Exchequer  had  been  non-prossed ;  and  he  re- 
lied on  the  case  of  Turton  v.  Hayes  (a),  where  it  was  held, 
that  after  a  non-pros,  tlie  defendant  must  find  bail  to  the 
second  action ;  and  the  Court  there  thought,  that  the  plaiii* 
tiff  suffers  enough  by  paying  costs  in  the  first  action,  and 
therefore  ought  not  to  be  in  a  worse  condition  than  be- 
fore. 

(ft)  1  StUL.  439. 
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But,  Per  Curiam : — ^The  rule  for  preventing  a  seconA       1320. 
anrest  for  the  same  cause  of  action,  was  formerly  so  rigidly 


Thac&er. 


WUXIAMt 

adhered  to,  that  where  the  plaintiff  was  non-prossed  for  want  ^  v, 
of  a  declaration,  he  could  not  afterwards  have  arrested  the 
defendant  in  a  second  action  for  the  same  cause.  But  a  dif- 
ferent practice  now  prevails ;  for  it  is  said,  that  the  plaintiff 
suffers  enough  by  paying  costs  in  the  first  action.  So, 
where  the  plaintiff,  having  misconceived  his  action,  moved 
to  discontinue  on  payment  of  costs,  he  may,  after  the  costs 
are  taxed  and  paid,  take  out  a  new  writ  for  the  same  cause, 
and  arrest  the  defendant  de  novo. — Bates  v.  Barry  (a).  But 
as  it  does  not  appear  here,  on  what  ground  the  action  in  the 
Exchequer  was  non-prossed,  or  that  the  action  in  this  Court 
was  not  vexatious,  which  must  be  presumed,  unless  the  con- 
trary be  shewn,  the  rule  must  be  made 

Absolute,  but  without  costs  (6.) 

(a)  2  fVUi,    381.  (6)  See  S.  P.  Archer   v.   Champneya,    aote, 

vol.  iii.  page  607. 


Graham,  Plaintiff,  ,  Deforciant.  Friday, 

Feb.iitlu 

]M[r.  Serjt.  Peake  moved  that  this  fine  might  pass,  the  ac-  If,  in  taking 
knowledgment  of  which  had  been  taken  at  Nice,  before  the  ledgment  of  a 
Vice-Consul  and  a  Commissioner  there.     At  the  back  of  the  ^heJ^ie  iJ^'^^ 
dedimuSy  a  general  reference  was  made  to  a  schedule  an-  ferredtoonthe 
nexed,  to  which  the  Commissioners  bad  omitted  to  put  their  dedtmiuyaa  be- 

must  be  signed 
by  the  Com- 
But  the  Court  held,  that  it  was  necessary  for  them  to  have  missioners. 

signed  the  schedule,  and  that  the  rules  relative  to  the  passing 
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1820. 


Grabam, 

PUiutiff. 


of  fines  should  be  most  strictly  adhered  to,  iif   order  to 
prerent  those  irregularities  which  were  so  frequenliy 
plained  of. 


The  learned  Serjeant,   therefore,   took  nothing   by  his 


motion. 


Friday, 
Feb.  llth. 

By  the  4S  Elix, 
€.  t. «.  19,  a  de- 
fendant in  re- 
plevin is  en- 
titled to  reco- 
yer  treble  da- 
mages, with  his 
costs  also  :— 
Held,  that  pa* 
rish  officers 
avowing  on  a 
distress  for 
poor  rates  nn- 
der  thatsta- 
tate,  are  only 
entitled  to 
single  costs. 


BuTTERTON  V.  FuRBER  and  Others. 

This  was  an  action  of  replevin.  The  defendants  avowed 
as  parish  officers  under  the  43  Eliz,  c.  £•  on  a  distress  for 
poor  rates,  due  for  a  farm  in  the  occupation  of  the  plain- 
tiff; and  at  the  last  Assizes  for  Stafford,  they  obtained  a 
verdict,  damages  one  shilling. 

Mr.  Serjt.  Huliock,  on  a  former  day  in  this  Term,  bad 
obtained  a  rule  nisi,  that  the  Prothonotary  might  tax  the 
defendants  treble  costs,  under  the  nineteenth  section  of  that 
statute  (a),  and  submitted,  that  in  terms,  it  extended  to 
treble  costs,  as  well  as  damages.  He  cited  the  caaea  of 
Lawson  v.  Story  {b),  and  Okelyy.  Salter  {c). 

Mr.  Serjt.  Vaughan  (with  whom  was  Mr.  Seijt.  Imwcm) 
now  shewed  cause.  The  rule  is,  that  where  a  party  is  en- 
titled to  single  damages  at  common  law,  if  treble  damages 


(a)  By  which  it  is  enacted,  that  ''  after  issue  tried  for  the  defiendaat, 
or  nonsuit  of  the  plaintiff  after  appearance,  the  same  defendant  is  to 
recover  treble  damages,  by  reason  of  his  wrongful  vexation  in  that  be- 
half, with  his  costs'  also  in  that  part  sustained,  and  that  to  be  astassed 
by  the  same  Jury,  or  writ  to  enquire  of  the  damages,  as  the  same  siadl 
require," 

(6)  1  Ld,  Raym.  19.  S.  C.  CdrlA.  Stl.  1  SaUc.  905.  ■■  (e)  A'ay,  IST. 
S.C.  Yelt.Xre. 
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be  given  bj statute,  treble  costs  follow;  but  where  no  damages 
are  recoverable  at  common  law,  as  here,  but  treble  damages 
are  only  given  by  virtue  of  the  statute,  the  party  is  not  en- 
titled to  treble  costs.  The  statutes  7  Hen.  8.  c.  4.  s.  3.  and 
21  Hen.  8.  c.  19*  s.  3.  which  give  a  defendant  in  replevin 
damages  in  certain  cases,  are  inapplicable  to  the  present,  as 
they  do  not  extend  to  a  distress  for  poor  rates ;  and  the 
43  Eliz.  which  is  a  penal  statute,  merely  provides,  that  after 
issue  tried  for  the  defendant,  he  shall  recever  treble  da- 
mages, with  his  costs  also.  Although,  therefore,  the  statute 
expressly  gives  treble  damages,  yet  it  is  clear  that  it  was  only 
intended  to  give  single  costs;  and  in  Okefy  v.  Salter(a), 
it  was  determined  that  the  defendants  were  not  entitled  to 
treble  costs,  but  only  treble  damage^  under  the  nineteenth 
aection  of  that  statute  (6). 
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18M. 


Bu  f  TBRTOH 

Fuaaia. 


Mr.  Seijt.  Hullock^  in  support  of  the  rule.-— The  case  of 
Okely  V.  Salter  is  also  reported  in  Yelverton\c),  where  the 
point  as  to  costs  is  not  mentioned  ;  and  it  is  not  intelligibly 
-stated  by  A/oy.  The  former  reporter  states,  that  the  statute 
of  Elizabeth  is  not  penal,  but  to  be  construed  largely^  be- 
cause it  tends  to  opus  charitatis.  In  the  case  of  Lawson 
V.  Story,  which  turned  on  the  statute  2  8c  3  IVill.  ^  Mary, 
aess.  I.  e.  5.  s.  4.  (jd),  treble  costs  were  given,  as  well  as 


(a)  Noy,  1S7. 
(6)  Mr.  Prothonotary  Ray  mentioned  fl^  case  of  Hempaon  v.  Joitetffn 
and  otherg*,  where  the  defendants  insisted  that  they  were  entitled  to 
treble  costs,  onder  circumstances  precisely  similar  to  the  present,  and 
the  opinion  of  Mr.  Tidd  was  taken,  who  thought  that  the  19th  section 
of  the  43  Eliz.  gave  single  costs  only,  as  no  damages  were  before  reco- 
verable by  the  common  law,  by  a  defendbiit  in  replevin. 

(c)  Page  176. 

(d)  By  wliich  it  is  enacted,  *'  that  upon  any  ponnd-breach,  or  rcscoufi 
of  goods  distrained  for  rent,  the  person  grieved  thereby,  sball,  in  a  spe- 
cial action  upon  the  case,  for  the  wrong  thereby  sustained,  recover  his 
treble  damages,  and  coats  of  suit,  against  the  offender  in  any  such  rescous 
or  pound- breach,  or  against  tlie  owner  of  the  goods  distrained,  in  case 
the  fame  be  afterwards  found  to  have  come  to  his  use  or  possession/' 


•  MS.  December  17 th,  1798. 
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IBM.       damages.    It  is  true,  that  in  that  case  single  damages  were 
BfjiTBKTOji    recoverable  at  common  law ;  but  that  circumstance  does  not 
f*  appear  to  have  been  noticed  by  the  Court.    If,  therefor^ 

the  party  was  deemed  entitled  to  treble  costs  in  that  case, 
so,  by  parity  of  reasoning,  must  the  defendants  here,  for 
although  the  statute  of  Elizabeth  and  WUL  £f  Maty,  vp 
not  precisely  the  same  in  w.ords,  still  they  are  in  substance, 
as  by  Xhe  one,  the  party  is  entitled  to  recover  treble  damage^ 
with  costs  also,  and  by  the  other,  the  like  damages  ai|d  costfi 
of  suit. 

^  Lord  Chief  Justice  Dallas. — It  seems  to  me  there  caii 

be  no  doMbt  on  the  construction  of  the  statute  of  the  43  £/u« 
€•  2.  or  of  the  decision  in  the  case  of  Okify  v*  Salter  {fl). 
The  only  question  is,  whether,  if  a  statute  give  treble  di^ 
mages,  in  a  case  where  single  were  not  recoverable  previously 
thereto  at  cpinnion  law>  treble  costs  are  also  to  be  intended  i 

1  own  I  can  see  no  reason  for  such  an  inference.  The  sta- 
tute of  Elizabeth  provides,  that  the  defendant  shall  recover 
treble  damages,  with  his  costs  also.  It  is  therefore  reason- 
able to  presume,  that  he  shall  not  be  entitled  to  treble  costs, 
as   treble  damages  are   sufficiently  penal.     The  statute  of 

2  8c  3  Will,  ^  Mary  is  wholly  distinguishable,  as  the  costs 
were  there  so  connected  with  the  damages,  that  it  is  impos- 
sible to  separate  them,  being  conjoined  by  the  word  and* 
There  too,  single  damages  were  before  recoverable  at  com- 
mon law.  But,  independently  of  that,  the  case  of  Okely  v* 
Salter  appears  to  me  to  be  a  direct  authority  agidnst  the 
defendant's  application. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  The 
words  of  the  statute  of  Elizabeth  appear  to  me  to  be  deci- 
sive, and  are  altogether  different  from  those  in  WiU.  8^  Mary, 


(a)  ISoyf  137. 
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where  the  costs  and  damages  are  united  by  the  copulatWe        18fi^ 
conjunction  and.     Here,  the  word  mth  is  used  in  the  dis-    BuTTBRToif 
junctive   sense,  and  it  must  be  inferred  to  refer  to   costs  ^* 

usually  recovered.  If  Lawson  v.  Story  be  correctly  reported 
by  Lord  Raymond  (a),  still  it  is  beside  the  present  question ; 
and  I  <x>ncur  with  my  Lord  Chief  Justice,  that  the  case  of 
Oke/y  V.  Salter  appears  to  be  accurately  reported  by  Noy, 
and  therefore  am  of  opinion  that  the  Prothonotarj  was  right 
in  allowing  the  defendants  single  costs  only. 

Mr.  Justice  Burrough  concurred. 

Mr.  Justice  Richardsok. — ^This  case  is  altogether  dis- 
tinguishable from  that  of  Lawion  ▼•  Story,  as  not  only  the 
statutes  may  bear  a  different  construction^  but  in  the  one, 
damages  were  recoverable  at  common  law,  and  in  the  other 
not.  The  statute  of  Elizabeth  gives  treble  damages,  with 
costs,  and  according  to  the  decision  in  Noy,  single  costs 
t>nly  are  recoverable.  The  report  of  that  case  appeara 
to  me  to  be  correct,  although  Yelverton  did  tiot  notice  it, 
but  confined  himself  to  the  principal  point  only — namely, 
that  treble  damages  ought  to  be  assessed  by  the  Jury. 

Rule  discharged. 


(a)  Vol.  i.  page  19. 
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Friday,  WiLLlS  V.   PSCKHAM. 

F«b.  llth. 

A  witnesiat-  This  was  an  action  of  auumptit,  brought  to  recover  tnm 
under  a  til/-  ^  defendant  a  compensation  for  die  plaintiff's  loss  of  tine 
ptMy  is  not     in  attending  as  a  witness,  at  a  trial  at  IVestmimier,  under  a 

entitled  to  a  . 

rompensation    subpana  served  on  him  by  the  defendant  for  that  purpose. 

time,  although  The  declaration  stated,  that  an  issue  was  depending  in  the 
quIrCfhutt-  ^^^g*'  Bench,  at  the  suit  of  the  defendant,  against  one  CAi, 
tendance  ex-     and  about  to  be  tried  at  Westminster,  in  whidi  action  a  writ 

pretily  pro« 

raise*  to  pay  of  subpcuia  had  been  served  on  the  plaintiff,  commandiog 
]l^  ^^  *"        him  to  appear  before  the  Chief  Justice  there,  on  a  oertaai 

day,  to  testify  the  truth,  according  to  his  knowledge,  ii 
that  action,  on  the  part  of  the  plaintiff  (the  now  defendant). 
The  plaintiff  then  averred,  that  the  issue  being  about  to  be 
tried,  and  he  having  been  served  with  the  subpana,  the  de- 
fendant promised  to  pay  him  for  his  loss  of  time  on  that  oc- 
casion ;  that  the  plaintiff  attended  at  fVestminster  ten  days* 
and  was  there  ready  to  be  examined  as  a  witness  on  the  trial, 
in  obedience  to  the  writ  of  subpana,  and  that  he  therefore 
reasonably  deserved  to  have  the  sum  of  £20  for  his  loss  of 
time  on  that  occasion ;  and  that  althougli  a  reasonable  time 
for  the  payment  for  such  loss  hath  long  since  elapsed,  yet 
that  the  defendant  had  not  paid  the  same,  but  still  refused 
so  to  do.  To  this  was  added  a  count  for  money  had  and 
received*     Plea  non-assumpsit. 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  Dallas, 
at  Westminster,  at  the  Sittings  after  the  last  Term,  it  ap- 
peared that  the  plaintiff  was  a  carpenter,  and  that  the  de- 
fendant, after  serving  him  with  a  subpana  in  the  action 
brought  by  liim  against  Coles,  promised  to  pay  him  for  his 
lo:»8  of  time  in  attending  the  trial ;  that  the  plaintiff  attended 
six  days,  and  gave  his  evidence,  but  that  the  cause  was  ul- 
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timately  referred,  and  an  award  given  in  favour  of  the  de-  1820. 
fendant :  that  the  defendant's  attorney  charged  in  the  bill  of  ^^'^TT 
costs  £3  for  the  plaintiff's  loss  of  time,  being  the  sum  de-  v* 

manded  by  him,  at  the  rate  of  ten  shillings  per  day,  which 
sum  was  paid  by  Coles  to  the  defendant,  but  which  he  did  not 
pay  over  to  the  plaintiff.  The  Master,  however,  in  taxiiq^ 
the  costs,  did  not  allow  that  sum  for  loss  of  time,  but  under 
the  head  of  the  general  expences  of  the  witnesses.  It  did 
not  appear  that  tlie  plaintiff  had  incurred  any  expences,  as 
refreshments,  &c.  had  been  daily  provided  by  the  defendant, 
and  the  only  question  was,  whether  the  former  was  en- 
titled to  remuneration  for  his  loss  of  time  i  His  Lordship 
was  decidedly  of  opinion  that  he  was  not ;  but  the  Jury 
found  a  verdict  for  him,  damages  £S  : — Leave  however  was 
given  the  defendant  to  move  to  set  it  aside,  and  have  a 
nonsuit  entered,  if  the  Court  should  be  of  opinion  that  the 
fiction  was  not  maintainable. 

Mr.  Serjt*  Lens,  on  a  former  day  in  this  Term,  accord- 
ingly obtained  a  rule   nisi,  and   observed,  that  the   Mas- 
ter of  the  Court  of  King^s  Bench  on  taxation,  had  not 
allowed  the  costs  as  for  loss  of  time,  and  that  witnesses 
attending  the  trial    of   causes,    were  not  entitled    to  re- 
muneration eo  nomine,  either  for  expences,  or  loss  of  time, 
except  surveyors,   and  other  professional   men,  who  were 
particularly  entitled  to  a  compensation  for  such  loss ;  and 
that  the  promise  of  the  defendant  to  pay  must  be  consi- 
dered as  a  nudum  pactum,  and  without  consideration,  as  the 
plaintiff  was  not  entitled  to  recover  a  compensation  at  law 
for  such  loss,  as  the  attendance  of  witnesses  at  a  trial  was  a 
public  duty,  which  one  individual  owed  another  for  the  fur- 
therance of  justice. 

Mr.  Serjt.  Vaughan,    and   Mr.    Serjt.  Bosanquet,  now 
shewed  cause.    Tlie  Jury  having  found  a  verdict  for  only 
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1820.        £3,  the  Court  vtill  not  now  interfere.    Besides,  the  defeiNhnt 
^^^^         has   actually  received  the  money  charged  for  the  plaintiff's 
V.  loss  of  time,  and  refused  to  deliver  it  over  to  him,  although 

PfCKBAM.  ^jj^  Master,  on  taxation,  allowed  it  under  the  charge  of  gene- 
ral expences.  The  defendant,  therefore,  cannot  retain  it,  but 
the  plaintiff  is  entitled  to  it,  either  on  the  count  for  money 
had  and  received,  or  on  the  defendant's  express  promise  to 
pay  him,  after  the  subpana  was  served. 

Lord  Chief  Justice  Dallas. — ^The  verdict  found  by  the 
Jury  was  expressly  contrary  to  my  opinion.  The  plaintiff 
incurred  no  expences  during  his  attendance  at  the  trial,  as  all 
his  refreshments  were  paid  for  by  the  defendant.  Besides,  he 
had  no  distance  to  come.  He  was  subpanaed  by  both  par- 
ties, and  the  Master  allowed  the  sum  in  question  under  the 
general  expences  of  the  witnesses,  and  stated  expressly  that 
he  did  not  do  so  for  loss  of  time.  The  plaintiff  was  bound 
i6  attend  and  remain  till  the  cause  was  called  on^  to  give 
evidence  under  the  subpana.  It  cannot,  therefore,  be  sup* 
posed  for  a  moment,  that  there  was  any  consideration  on 
which  to  raise  an  assumpsit  by  the  defendant. 

Mr.  Justice  Park. — It  was  decided,  in  the  case  of 
Moor  v.  Adam  (a),  that  a  compensation  to  a  person  for  a 
loss  of  time  in  attendance  as  a  witness,  is  only  allowed  to 
medical  men  and  attomies. 

Mr.  Justice  Burro  ugh  concurred* 

Mr.  Justice  Richardson. — It  appears  that  during  the 
argument  in  Moor  v.  Adam  (b),  Lord  EUenborough  having 
referred  to  a  note  of  a  case  in  the  Master's  Book,  of  l/mry 


(a)  5  Maule  ^  Sdw,  156.  (6)  W,  159. 
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V.  Doubleday,  as  to  a  compensation  to  witnesses  coming 
from  abroad,  observed^  *^  that  he  believed  the  practice  had 
been  to  make  allowance  to  medical  men  and  attomies,  but 
not  to  others.'^ 

Rule  absolute  (a). 
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WlLLII 
V. 

Peckhak. 


(a)  See  Schimmel  v.  Lousada,  4  TtaaU.  695. 


Carvick  17.  Blagraye. 


Satorday, 
Feb.  l^Uu 


jThis  was  an  action  of  covenant  for  rent  in  arrear,  brought  In  coveimnc 
by  the  plaintiff  as  assignee  of  one  Seth  Thomas,  against  the  meot  of  rent, 
defendant,  the  immediate  lessee  of  Thomas.    The  declara*  ture°by  the' 

tion    stated,   that   Thomas,    before    and   at    the    time    of  assignee  of  the 

...  .  lessor  against 

makmg  the  mdenture  of  demise  thereinafter  mentioned,  was  lessee,  the  de- 

lawfully  possessed  of  certain  premises  thereinafter  mentioned  leged,  that  the 

to  have  been  demised  to  the  defendant,  that  is  to  say,  for  J^^  f  "t^°*" 

the  residue  and  remainder  of  a  certain  term  of  twenty-two  remainder  of  a 

r  f  •       *.    -r^  .  term  of  twenty 

years,  commencing  from  the  25th  of  December,  1797,  to  two  years, 
come  and  unexpired  therein,  and  that  being  so    possessed  /r^JTthTwth  * 
thereof,    he,  Thomas,    afterwards,    to   wit,   on  the   7th  of  December, 

'         '  ;  '  '       .  1797,  and  that 

March,  1811,  by  an  indenture  made  between  himself  of  the  on  the  7th 

one    part,    and  the   defendant    of  the   other,   demised  the  |,e,  by'inden- 

said  premises  to  the  defendant,  to  hold  the  same  to  him  from  Jo^^e^defend- 

the  20th  of  December  then  last  past,  to  the  full  end  and  term  ^n^  ^  hold 

from  the  80th 

of  nine  years  then  next  ensuing,  at  the  yearly  rent  of  «£420,  December  then 
payable  quarterly.     Then  followed  a  covenant  by  the  de-  pfea^^that  the 

fendant  with  Thomas,  for  the  payment    of  the  rent.     The  ^^•J?''  ^»*  °<>J 

at  me  time  oi 

declaration  then  stated  the  defendant's  entry  into  the  premises  making  tlie  in- 
denture, pos- 
sessed for  the 
residue  of  the  said  term  modo  etformH :  Held,  that  snch  plea  was  good  on  gene* 
ral  demurrer,  as  the  averment  in  the  declaration  was  material  ana  traversable. 
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1820.  ^7  virtue  of  the  indenture,  and  that  he  ivas  and  still  is  pof« 
sessed  thereof.  The  plaintiff  then  averred,  that  after  the 
making  the  said  indenture,  and  during  the  term  thereby 
granted,  to  ^it,  on  the  14th  August,  1814,  Thomas,  beinf 
so  possessed  of  the  premises  for  the  residue  and  remainder  of 
the  said  term  of  twenty-two  years,  subject  to  the  said  term 
of  nine  years,  by  his  said  other  indenture  made  between  him- 
self of  the  one  part,  and  the  plaintiff  of  the  other ; — Thomas, 
for  the  considerations  therein  mentioned,  granted,  bargained, 
sold,  assigned,  transferred,  and  set  over  the  premises,  and  all 
his  estate,  right,  title,  and  interest  therein  to  the  plaintiff,  to 
hold  to  him  during  the  residue  and  remainder  of  the  svd 
term  of  twenty-two  years.  By  virtue  of  which  last  men- 
tioned indenture  the  plaintiff  became  and  was,  and  from  thence 
hitherto  hath  beert,  and  still  is  possessed  of  the  premises  for 
the  remainder  of  the  said  term  of  twenty-two  years,  subject 
as  aforesaid.  The  plaintiff  then  averred  a  performance  of 
covenants  on  his  part  since  he  became  possessed  of  the  pre- 
mises, and  assigned  for  breach,  that  after  the  making  of  die 
first  mentioned  indenture,  and  during  the  term  thereby  grant- 
ed, and  since  the  plaintiff  was  possessed,  to  wit,  on  the 
20th  of  March,  1819,  the  sum  of  £525,  for  one  year  and 
a  quarter's  rent,  ending  on  that  day,  was  due  from  the  defend- 
ant to  the  plaintiff. — Plea  in  bar,  that  Thomas  (the  defendanfs 
lessor)  was  not,  at  the  time  of  making  the  said  indenture 
of  lease  in  the  said  declaration  mentioned,  possessed  of  the 
said  demised  premises  for  the  residue  and  remainder  of  the 
said  supposed  term  of  twenty-two  years,  in  manner  and  form 
as  the  plaintiff  had  above  in  his  declaration  in  that  behalf 
alleged.  To  this  plea  the  plaintiff  demurred  generally,  and 
the  defendant  joined  in  demurrer. 

The  cause  came  on  for  argument  on  a  former  day  m 
this  Term,  when  Mr.  Serjt.  Pell,  in  support  of  the  de- 
murrer, submitted,  that  the  defendant  was  estopped  by 
his  deed,  and  precluded    from  pleading   in  bar,  that  Tho* 
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mas,  his  lessor,  was   not  possessed  of  the  residue  of  the       1820. 
term  at  the  time  of  making  the  lease.    Tlie  justice  of  the      caryicc 
case  was  clearly  with  the  plaintiff,  for  the  defendant  not  only  «• 

accepted  the  lease,  but  took  possession  and  occupied  the 
premises  under  it,  if  not,  he  might  have  pleaded  an  eviction. 
The  substance  of  the  allegation  in  the  declaration  is,  that 
Thomas,  being  lawfully  possessed  of  premises  for  the  residue 
of  the  term  of  twenty-two  years,  demised  them  to  the  de^^ 
fendant;   and  that  Thomas's  reversionary  interest  was  after^^ 
wards  assigned  over  to  the  plaintiff,  and  the  defendant,  by 
bis  plea,  put  in  issue  the  extent  of  such  interest,  which  he 
was  estopped  from  doing,  whether  he  were,  in  fact  possessed 
or  not;  for,  in  Trevivan  v*  Lawrance{a)  it  was  held,  that 
**  where  an  estoppel  works  on  the  interest  of  the  lands,  it 
runs  with  the  land  into  whose  hands  soever  the  land  comes. ** 
If  Thomas  had  brought  an  action  previous  to  the  assignment, 
and  not  set  forth  the  assignment  in  his  declaration,  the  defend* 
ant  could  not  have  pleaded  that  he  was  not  possessed.    As, 
therefore,  an  estoppel,  running  with  the  land,  is  not  travers- 
able; and  the  defendant  was  estopped  from  doing  this  as 
against  Thomas,  he  is  equally  estopped  as  against  his  assignee, 
who  has  in  fact  the  same  right  as  his  assignor ;  for  in  Cok^ 
Littleton  {h),  it  is  said,  that  '*  privies  in  blood,  as  the  heir, 
privies  in  estate,  as  the  feoffee,  lessee,  &c.  privies  in  law,  as 
the  lords  by  escheat,  &c.  shall  be  bound,  and  take  advant- 
age of  estoppels."    It  is  quite  clear  that  the  allegation  in  the 
declaration  could  not  be  traversed  by  the  defendant,  but  he 
has  in  fact  traversed  it,  for  his  denial  is  tantamount  to  a  tra* 
verse ;  for  in  Lambert  v.  Stroother  (c).  Lord  Chief  Justice 
Willes,  in  delivering  the  opinion  of  the  Court,  observed,  that 
**  the  distinction   between  traverses  and   denials,  which  we 
meet  with  in  some  of  the  books,  is  a  distinction  without  a 
difference,   for  they  are  exactly  the  same  thing.**    To  try, 
therefore,  whether  it  be  traversable  or  not,  this  allegation  that 


(«)  1  Mk.  i76. {h)  35«.  b. (0  mUei,  «J4. 
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1820.        Thomas  was  possessed  of  the  residue  of  the  term,  is  merelj 
an  inducement  to   the  action,  and  need  not   be  preciselj 


Carvick  .    . 

v.  alleged.     It  would  have  been  sufficient  for  the  pkdntiff  to 

Ht  a  c  b  a  V  P 

have  averred  that  Thomas  was  possessed,  without  shewing 
bis  title,  or  the  nature  of  his  interest;  for,  in  Comyi^%  Di^ 
gest,  it  is  said,  that  (a)  "  if  a  title  be  only  conveyance  or 
inducement  to  the  action,  it  need  not  be  alleged  specially; 
as  in  covenant,  it  is  sufficient  to  say,  that  by  indenture  he 
demised,  without  shewing  by  what  title  he  was  seised ;— -or, 
that  being  possessed  for  years,  he  demised,  without  saying  by 
what  title,  or  for  what  term  possessed."  If  so,  the  drfendaot 
cannot,  by  any  form  of  pleading,  tie  the  plaintiff  down  to  the 
proof  of  the  allegation  for  what  precise  term  he  was  pos* 
sessed;  and  more  particularly  so,  as  in  this  case  it  was  laid 
under  a  videlicet,  and  therefore  need  not  be  proved  precisely 
as  laid ;  and  it  is  quite  clear  that  a  traverse  under  a  videiicii 
is  bad,  unless  it  be  material.  It  must  be  taken,  that  the  de* 
fendant  enjoyed  during  the  time  he  held  under  a  demise  from 
Thomas,  who  afterwards  assigned  to  the  plaintiff,  as  be  has 
not  pleaded  an  eviction.  The  defendant  was  actually  in  pos- 
session when  the  reut  accrued,  and  could  only  bold  the  pre* 
mises  under  tlie  lease  granted  to  him  by  Thomas.  In  Parker 
v.  Manning  ib),  it  was  held,  that  in  an  action  of  covenant  for 
rent  on  an  indenture,  brought  by  the  assignees  of  the  lessor, 
(a  bankrupt),  the  lessee  could  not  plead  that  the  lessor  iti7 
habuii  in  tenemefitis;  and  Lord  Kenton  tliere  said  (c),  that 
^'  the  jtistice  and  honesty  of  the  case  were  with  the  plaintiflb, 
but  that  if  indeed  the  defendant  had  been  evicted,  he  coidd 
not  have  been  compelled  to  pay  rent,  and  that  he  might  hav^ 
pleaded  that  fact  in  answer  to  the  plaintiff's  demand.''  This 
beii>g  an  action  by  the  assignee  of  the  lessor,  who  wits  pos* 
sessed  for  the  residue  of  a  term,  falls  precisely  within  die 
sixth  resolution  of  the  Court    in   the    case  of  Palmer  v. 


(«)  TO.  Pleader,  C.  43 (6)  7  Term  Rep.  537. (c)  Id,  538. 
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Ekins,  as  reported  by  Strange  (a),  which  was,  that  '^  if  the  plea  iBtO. 
did  not  amount  to  nil  habuit  in  tenemeniis,  yet  it  would  be  ill 
GO  account  of  the  generality  of' the  traverse,  which  tied  up  the 
plaintiff  to  prove  the  estate  alleged  in  the  declaration,  when  BtACRAVE 
any  other  estate  would  do :  even  a  disseisin  would  do  in  that 
case,  where  it  appeared  the  tenant  enjoyed  under  the  lease; 
And  it  was  no  answer  to  say,  that  the  defendant  had  traversed 
in  the  words  of  the  declaration ;  for  unless  it  be  materially 
alleged,  he  is  not  to  follow  it."  This  therefore  dearly  shews, 
chat  an  allegation  of  title  in  an  action  similar  to  the  present, 
is  immaterial,  and  cannot  be  traversed.  The  doctrine  6i 
chat  resolution  was  confirmed  by  Mr.  Serjt.  WiUimnSf  in  a 
note  to  the  case  of  Goram  v.  Sweeting  (&),  in  which  he  ob-» 
'serves,  that ''  where  the  allegarion  is  not  at  all  material,  tlie 
other  side  cannot  traverse  it."  So,  the  defendant  in  this  case 
is  estopped  from  traversing  the  interest  of  his  lessor  by  his 
plea,  as  he  eiyoyed  the  premises  under  the  lease;  and  the 
fdaiptiff  is  therefore  entitled  to  judgment. 

Mr.  Serjt.  Blosset,  contrA. — Tlie  plaintiff  might  have 
joined  issue:  Tliere  can  be  no  question  but  that  a  lessee  i^ 
estopped  from  saying  that  his  lessor  nil  habuit  in  tenementis, 
at  the  time  of  granting  the  lease,  but  he  is  not  estopped  frotii  * 
89fy\ng  tliat  such  tide  expired  at  a  subsequent  period,  lliis 
plea  therefore,  does  not  amount  to  a  plea  of  nil  habuit  in  tene- 
mentis,  as  it  does  not  go  to  the  time  of  granting  the  demise,  but 
only  as  to  its  duration,  namely,  tliat  the  lessor  was  not  pos- 
sessed for  the  remainder  of  a  term  of  twenty-two  year^. 
^Tbe  estoppel  cannot  exceed  the  length  of  time  granted  to  the 
defendant,  and  the  term  in  question  exceeds  that,  and  there- 
ibre  the  doctrine  of  estoppel  cannot  extend  to  the  defendant 
as  lessee.  In  Palmer  v.  Ekins,  as  reported  by  Lord  Raj/^ 
mond,  it  appears  that  the  Court  (c),  only  came  to  three  re-' 


(a)  2  Sira.  818.  — —  (6)  2  IVms.  Saund,  207  a.  n  U.  (c)  t  Ut 
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laao.        solutions,  first,  that  it  was  a  material  issue ;  secondly,  if  not, 
it  was  rendered  so  by  the  plaintiff's  statement  in  the  dedara- 
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V.  tion ;  and,  thirdly,  that  if  it  were  not  material,  it  could  only 

be  taken  advantage  of  by  special  demurrer,  and  the  point 
raised  in  the  third  resolution,  in  that  case,  is  entirely  extra- 
judicial, for  it  went  to  the  interest  the  lessor  had  in  the  estate 
at  the  time  of  granting  the  demise,  and  not  as  to  its  continor 
ance  to  the  end  of  the  term.     Here,  the  plaintiff  should  hate 
shewn  that  Thomas  was  possessed  of  the  term,  and  that  it  was 
assigned  to  him  by  bargain  and  sale ;  and  the  defendant  might 
deny  that  Thomas  had  such  an  interest  in  the  term  as  to  enable 
him  to  pass  it  by  bargain  and  sale.    As  between  lessor  and 
lessee,  a  mere  allegation  of  title  may  be  immaterial  and  sur- 
plusage, as  it  may  be  sufficient  to  allege  possession  generally ; 
but  it  is  widely  different  in  the  case  of  an  assignment,  for  an 
assignee  must  state  a  legal  title  on  the  recojrd,  and  allege  every 
fact  material  as  to  such  title,  or  he  cannot  recover.     Here^ 
the  defendant  has  traversed  the  whole  of  the  averment  in  the 
plaintiff 's  declaration,  and  put  in  issue  the  duration  of  hia 
term ;  but  he  is  not  strictly  confined  as  to  the  length  of  the 
term,  but  may  dispute  even  its  existence.    In  Comyn^s  Di- 
gest  (a),  it  is   said,  that  '*  the  defendant  may  traverse  any 
part  of  the  declaration,  which  is  material  to  the  plaintiff's 
title  ;**  and   in  Lord  CrumvDeWs  case  (b),  it  was    held,  that 
**  if  the  plaintiff  alleges  that  A.  being  seised,  enfeoffed  J7. 
who  died  seised,  and  the  land  descended  to  his  heir,  who 
demised  to  him  ;  and  afterwards  j1.  ousted  him,  and  disseised 
his  lessor, and  conveyed  to  the  defendant; — the  feoffment,  de- 
scent, or  disseisin,  may  be  traversed."     Here,  therefore,  the 
plaintiff,  having   alleged  Thomases   title,  it  is   material  and 
traversable.     Even  if  this  were  an  immaterial  traverse,  by 
statute  4  &.  5  Anne,  c.  16.  5.  I,  no  exception  could   be  taken 
to   it,  unless    shewn  for  cause  of  demurrer  (c).     The  sixth 


(a)  Tit,  Pleader,  G.  10. (6)  Dyer,  365  b.  (c)  Com.  Dig.  tU. 
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resolution  in  Palmer  v.  Ekim^  m  reported  by  Strange^  is  1840. 
wholly  extra-judicial,  as  the  materiality  of  the  traverse  snai  g^^^^""^ 
not  considered  by  the  Court,  neither  was  it  referred  to  by  ^  v. 
Lord  Raymond,  who  reported  the  judgment  at  full  length. 
The  defendant's  plea,  therefore,  is  good  in  substance,  and  he 
is  consequently  entitled  to  judgment. 

Mr.  Serjt.  Pell  in  reply.     It  would  be  moit  unjust  if  the 
defendant  could,  from  the  nature  of  his  plea,  resist  the  pay- 
ment of  rent  to  the  plaintiff,  he  having  enjoyed  the  premises 
under  the  lease  from  him  to  Thomas,  and  never  having  been 
evicted.     It  is  rather  extraordinary  that  the  sixth  resolution 
in  Palmer  v.  Ekins,  as  reported  by  Strange,  Was  not  noticed 
by  Lord  Raymond;  but  that  resolution  was  adopted  by  Mr. 
Serjt.  fViUiams,  who  was  aware  of  both  the  reports,  and  he 
drew  a  distinction  between    that    and   Sir  Francis  Leke*9 
case  (a).    In  an  action  for  use  and  occupation,  the  defendant 
having  enjoyed,  cannot  dispute  the  title  of  his  landlord.    A  dis- 
tinction has  been  drawn  here  between  a  lessee  and  an  assignee^ 
but  in  the  latter  instance,  it  would  be. sufficient  for  the  plain- 
tiff to  prove  either  payment  of  rent,  or  eijoyment  of  the  pre- 
nuses  under  a  lease.    The  allegation  of  the  plaintiff  therefore 
is  neither  material  nor  traversable,  and  need  not  be  proved  as 
laid.    And  whether  the  plea  in  question  amounts  to  nil  hahuit 
in  ienementis,  or  not,  it  is  quite  clear  from  the  case  of  Palmer 
V.  Ekins,  as  reported  by  Strange,  that  it  is  bad  on  general 
demurrer.   But  at  all  events,  the  defendant  is  estopped  by  the 
lease,  from  disputing  the  title  of  his  lessor. 

Ctir.  adv.  vuU, 
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1820.  Lord  Chief  Justice  Dallas  now  delivered  the  tMom'mg 

CarvTck     j**^n^en^  of  ^«  Court— The  question  io  this  etuse  ariaes  o« 
^'  a  demurrer  to  the  defendant's  pka.    The  declaretion  states^ 

that  the  plamtiff  was  the  assignee  of  S^hThomaSp-  wfao^ 
being  lawfully  possessed    of  certain  premises  for  then- 
mainder  of  a  term  of  twenty-two  years,  commencing  from  Ihc 
25th  of  December,  1797,  demised  them  to  the  defeiidatittm4h0 
7th  of  March,  1611,  for  nine  years,  from  the  20th  o{  December 
then  last,  at  an  annual  pent,  which  the  defendanl  covanotod 
to  pay.    The  declaration'  then  stated,   dial  Ae  defissdaa* 
entered  and  took  possession,  and  that  on  the  14th  of  Augmt^ 
18J4,  Thomas  assigned  his  mterest  in  the  premises  to  the  * 
plaintiff,  subject  to  the  defendant's  lease : — By  virtue  of  wUdi^ 
the  plaintiff  became  possessed  for  tlie  remainder  of  the  lerm. 
The  defendant  as  lessee,  pleaded  in  bar,  that  Thomas  was  not, 
at  the  time  of  makii^  the  lease  to  the  defendant,  posaeascd* 
of  the  premises  for  the  residue  and  remainder  of  the  supposed^ 
term  of  twenty-twO' years.     General  demurrer  and  joinder* 

The  objections  to  this  plea  appear  to  resolve  thenwdver 
into  two*;  First,  that  it  amounts*  to  this,  namely,  that  the 
lessor,  Thomas^-  had  nothing  in  the  psemises.  Scaoadly^ 
that  it  piits  in  issue  Ae  precise  extent  of  the  terra,  which  it  is' 
said,  Thomas  had  in  the  premises.  The  first  of  these  olgec- 
tions  is  wholly  unfounded.  It  has  been  assumed,  cliat  the 
question  is  the  same  as  it  would  have  been  if  Thomas  had' 
brought  the  action,  and  alleged  himself  possessed  of  the* 
term  of  twenty>two  years,  in  the  manner  averred  in  this  da*' 
claration.  The  answer  to  this  is,  that,  in  such  an^actton  bf 
Thomas,  the  defendant  would  have  been  esto{q|>ed  finooa  dis- 
puting the  lease;  and  the  Court  must  have  treated  such  aa- 
allegation  as  mere  surplusage,  and  not  traversable  by  the 
lessee;  for,  as  between  him  mtIio  had  accepted  the  demafte^ 
and  his  lessor,  it  was  totally  immaterial  what  the  title  of  the 
lessor  was.  Between  them,  the  estoppel  was  in  full  force. 
So  this  estoppel  has  equal  effect  between  the  lessee  and  oaa 
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'Who  18  privj,  or^  in  other  words,  derives  bis  legartitle  from        1820. 
the  lessor.    But  the  lessee  is  under  no  engagement,  nor  liable 
<D  any  one  but  the  legal  assignee.     The  allegation  of  the  «. 

possession  by  Thomas,  for  a  term  of  tweffcty-two  years,  is  ^^ 
made  by  the  assignee,  and  not  by  Thomas  himself;  and  die 
lessee  has  a  right  to  know  whether  there  is  a  pri?ity  between 
him  and  the  assignee  by  means  of  a  conveyance  by  the  lessor 
of  the  true  title.  From  the  nature  of  die  case,  he  cannot  be 
prevented  from  putting  in  issue  any  material  fact  alleged  by 
Ishe  assignee.  Tlie  case  of  Palmer  v.  Ekins  (a),  was  very 
different  from  the  present.  The  Court  there  thought,  that  the 
plea  amounted  to  a  plea  of  nil  habyit  in  tenementis,  and  it 
is  admitted  on  all  hands  that  siich  a  plea  is  bad  ;  there  is  no 
difference  in  substance  between  a  general  plea  of  nil  kabuit 
in  tenementis,  and  a  special  plea  of  a  like  description.  If 
the  effect  .of  the  pica  is  to  dispute  the  interest,  which  a  lessee 
look  under  a  lease  from  a  lessor,  the  plea  is  bad,  what- 
ever shape  it  assumes.  The  present  plea  leaves  the  lease 
in  the  same  state  as  the  plaintiff  has  described  it :  and 
the  defendant  merely  objects,  that  the  title  he  has  alleged  as 
bdog  assigned  to  him  was  not  the  true  tide. — ^The  second 
obyection  is,  that  by  the  plea  in  question,  the  precise  extent 
of  the  term  stated  in  the  declaration  is  put  in  issue,  and  that  > 
the  phnntiff  's  title  would  be  defeated,  if  it  appeared  that  his 
term  was  not  pf  the  precise  extent  allied.  If  that  be  so, 
in  is  the  plaintiff's  own  fault.  If  the  precise  term  i^^ma- 
tarialiy  alleged,  the  defendant  cantiot  be  prevented  from 
traveraing  it.  But  the  Court  are  of  opinion  that  such  a  con- 
sequence will  not  follow.  The  plea  puts  in  issue  the  sub- 
stance of  the  allegation,  which  is,  that  Thomas,  being  pos- 
^ssed  of  a  term,  made  a  derivative  demise  to  the  defendant. 
The  substantial  question,  therefore,  at  the  trial  of  such  an 
^ssue,  would  be,  whether  Thomas  had  a  larger  term,  out  of 
which  he  could  carve  this  lesser  term  ?  It  is  wholly  immate- 


(a)  2  Sira^  817.  S.  C.  S  lA,  Raym.  1550. 


Sli2  CAStf?  IN  HILARY  TERM, 

I6M*       rial  Whether  it  ^as  a  year,  a  month,  or  a  day  longer  than  tiio 


derivative  term :  any  term  for  years,  which  left  the  reversion 
Carvick       ,        ,  "^  "^    .      ^  . 

V.  in  him,  and  enabled  him  to  assign,  would  satisfy  the  aub-^ 

stance  of  the  allegation  in  the  declaratiom    The  issue  in 
this  case,  is  joined  on  the  very  point  of  the  plaintiff's  title  to 
recover,  and  therefore,  according  to  the  principle  laid  down 
in  Littleton  (a),  and  recc^nised  in  Buller*sNisi  Prius  (iX  ^ 
plea,  by  traversing  TAomoi's  possession  of  the  term,  in  man- 
ner and  form  alleged,  puts  the  issue  on  the  very  point  of  the 
action.    The  section  in  Littleton  runs  thus : — ^Hlo  this  it  may 
be  said,  that  these  words  (modo  etform&prout,  &c.)  in  many 
cases,  are  words  of  form  of  pleading,  and  not  words  of  sub- 
stance :  for,  if  a  man  bring  a  writ  of  entry  in  casu  provim),  of 
the  alienation  made  by  the  tenant  in  dower  to  his  disinherit* 
ance,  and  counteth  of  the  alienation  made  in  fee;  and  the 
tenant    saith,    that  he  did  not  alien  in  manner  as   the  de- 
mandant hath  declared,  and  upon  this  they  are  at  issue;  and 
it  is  found  by  verdict,  that  the  tenant  aliened  in  tail^  or  for 
term  of  another  man's  life,  the  demandant  shall  recover  ;  yet 
the  alienation  was  not  in  manner  as  the  demandant  hath  de- 
clared, &c."    The  case  of  Pope  v.  Skinner  (r),  is  to  the  same 
effect.     Wher^  the  defendant  in  replevin  avowed  taking  the 
plaintiff's  cattle  as  damage  feasant  in  Jlpril,  the  plaintiff 
pleaded  in  bar,  that  one  Williams  was  seised  of  a  house  and 
land,    &c.  whereunto   he  had  common,  and  demised   the 
same  to  him  on  the  SOth  of  March,  to  hold  from  the  feast  of 
the  Annunciation  next  before,'  for  a  year.    The  avowant  tni- 
•     versed  the  lease  modo  etformd,  whereupon  issue  was  taken 
and  the  Jury  found  that  fVilliams  made  a  lease  to  the  plaintiff 
on  the  25th  of  March,  for  one  year  from  thence  next  ensuing. 
And  though  this  be  not  the  same  lease  that  the  plaintiff  pleaded 
(for  this  begins  on  the  day,  and  the  other  from  the  day) :   yet 
the  Court  gave  judgment  for  the  plaintiff,  for  the  substance  of 


i?)  Sect.  483.— -<6)  Page  300.— —(c)  Hobari,  ?i, 
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^the  issue  wasy  whether  the  plaintiff  had  such  a  lease  or  not 
from  fVilliamSf  as  hj  force  thereof  he  might  use  the  com* 
mon  at  the  time  ?  nhieh  appeared  for  him  in  this  case,  and 
the  modo  et  forma  is  not  material. — So,  in  the  present  case, 
liad  it  gone  to  trial,  and  the  Jury  had  found  that  Thomas  was 
possessed  of  a  term  of  twen^-two  years,  wanting  one  day, 
ihe  substance  of  the  issue  would  have  been  found,  and  the 
plaintiff  equally  entitled  to  the  reversion,  and  consequently 
to  maintain  his  action. 


ai8 


1020. 


CxaviDK 

BtAeBAVS. 


My  Brother  Park  having  been  absent  during  the  argument^ 
has  requested  me  to  state  that  he  has  taken  no  part  in  the 
^kcision  of  the  Court. 

Judgment  for  the  defendant 


Grillard  v.  Houue. 


Saturday, 
Feb.  istb. 


Mr.  Serjt.  Faughan,  on  a  former  day  in  this  Term,  had  ob-  By  is  Geo,  s. 
taiued  a  rule  nisi  for  a  moJidamus  or  commission  to  the  u  enacteH  that 
Court  iu  India,  to  examine  wiinesses  on  behalf  of  the  d^  ^^  ^SL 
fendant  in  this  case,  in  pursuance  of  the  stat.  13  Geo.  3.  c.  63.  Easi  India 
s.  44  (a),  and  that  the  trial  of  this  cause  might  be  postponed  any  penon, 
until  the  examinations  of  such  witnesses  were  returned,  to-  J^^^e  wad 

^__^__^___^^^__^___^^^^^^^^^^^^^__^^_^^^_^^_^^^___^_______^____^____^^^  prosecute  any 

-  action  at  law, 
(a)  Which,  Rftcr  reciting  that  his  Majesty'*  8ul||ectA  were  liable  to  be   for  ^^^ 
defeated  of  their  several  rights,  tides,  debts,  dues,  demands,  or  suits  ^^  inlndU 
for  which  they  had  caiiiic  aiising  in  Indiay  against  other  aobjects  of  bis   against  any     ' 
M ajenty,  and  for  preventing  such  failure  of  Justice,  enacted,  ^That  when  other  person, 
and  as  often  as  the  India  Company,  or  any  person  or  persons  whatsoever,  in  any  of  bis 
shall  commence  and  prosecute  any  action  or  suit  at  law  or  in  equity,  for  Jj*j*^8*y  ^ 
which  cause  bath  arisen,  or  should  hereafter  arise,  in  India:,  against  any  ,qi,^^^*g„cK 
oth«r  person  or  persons  whatever,  iu  any  of  his  Majesty's  Courts  at  Court  'on  mo- 
.h'^estminsterf  it  shall  and  may  be  lawful  for  such  Court  respectively,  upon   tion,  may 

award  a  writ 
of  mandamus  for  the  eiuimination  of  witnesses  in  India :— Held,  that  a  de- 
fendant might  apply  for  fuch  writ,  as  well  as  a  plaintiff. 
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Orillard 

V, 
HOGUB. 


gether  with  ccrtaiu  letters,  written  by  the  plaintiff,  which 
were  also  in  India.  The  defendant  made  an  affidavil  ibat 
the  depositions  of  three  witnesses  were  absolutely  neces- 
sary for  his  defence. 


Mr.  Serjt.  Lens  now  shewed  cause,  and  observed,  that  the 
application  was  unnecessary,  as  there  bad  been  proceedings 
in  Chancery  for  an  injunction,  and  a  similar  application  made 
there,  which  had  been  granted  by  the  Lord  Chancellor.  Be- 
sides, this  Court  is  not  authorised  to  grant  a  tnandamus  or 
commission,  on  the  application  of  a  defendatU  in  a  case  of  this 
description;  as  by  the  forty^'fourth  section,  persons  coKvnendwg 
or  prosecuting  actions  at  law,  are  only  entitled  to  have  such 
writ  awarded — and  a  disinction  is  drawn  between  civil  suits 
and  criminal  proceedings ;  for,  by  section  forty  (,b),in  cases  of 
indictment  or  information,  a  motion  may  be  mad^  for  a  ffton- 
{iamus,  either  by  the  prosecutor  or  defendant ;  it  is  therefore 
clear  that  the  forty-fourth  section,  on  which  this  application  is 
founded,  is  confined  to  the  cases  of  plaintiffs  alone,  having  a 
cause  of  action  against  defendants  in  this  country.  The  reason 
is  manifest,  for,  before  this  statute,  a  plaintiff  had  no  rem^edy 


motion  there  to  he  made,  to  prorlde  and  award  rilMsh  writ  or  writs.  In  the 
nature  of  a  aMiifUmiif  qr  commiuio|i  to  tl^  Chief  Justice  ai^d  Judges  of 
the  Supreme  Court  of  Judicature  for  the  time  belnvr,  or  the  Judges  of  the 
Mayor's  Court  at  AfarffM,  Bimbvy,  or  Beneoolm^  as  the  case  may  reqnire, 
for  the  examination  of  witnesses.  ^  aforesaid  -,  and  such  examination 
being  duly  returned,  shaU  be  allowed  and  read,  and  shall  lie  deemed 
good  and  competent  evidence  at  any  trial  or  hearing  between  the  parties 
in  such  cause  or  actMi." 

(fr)  By  which  it  is  enacted,  **  Tliat  in  all  cases  of  indictments  or  in- 
formations laid  or  exhibited  in  the  Court  of  Killer's  Beitdiy  for  miade* 
meauors  or  offences  committed  in  Indi0,  it  should  be  lawful  for  his 
Mi^esty'snaid  court,  upon  motion,  to  be  made  on  behalf  of  the  pro- 
secutor, or  of  tht  dtfendant,  to  award  a  writ  of  mamfcmiu,  rrq airing 
the  Chief  Justice  and  Judges  of  the  said  Supreme  Court  of  Jndicatnrc 
for  the  time  bein^,  who  were  tliereby  respectively  authorised  and  requir- 
ed accordingly  to  hold  a  Court,  with  all  convenient  speed,  for  the  ex- 
amination of  witiicsscA,  and  receiving  other  proofs  concerning  the  mat- 
ters charged  in  such  indictment  or  infonnation  respeclively." 
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«vbalei«ry  but  the  defendanl  had,  as  he  might  apply  to  the         1830. 
Court  to  stay  proceedbga,  which  would  be  gMoted  if  the 


^  , .  •     ,  •  Grillaso 

neceMity  of  hu  case  required  it.  v. 

HOQUB. 

Mr.  Serjt.  Faughan,  (wilh  whom  was  Mr.  Seijt.  Taddy) 
in  iuppoiil  of  the  rule^  were  stopped  by  the  Court. 

Lord  Chief  Justice  Dallas. — It  seems  to  me  necessary 
to  consider,  in  the  first  place,  what  the  statute  has  provided 
for ;  if  the  enactment  be  express,  the  Court  cannot  go  into  an 
equitable  coitstruction  of  it,  neither  can  they  interfere,  and 
if  the  defendant  is  thereby  placed  in  a  different  aituation  from 
the  plaintiff.     But  it  appears  to  me,  that  it  would  be  most 
unreasonable  if  such  a  distinction  were  to  prevail.    Of  the 
justice  of  the  case  there  can  be  no  doubt.     Both  parties 
should  stand  on  an   equal  ground.    Why  then  should  the 
plaintiff  be  furnished  with  this  weapon  of  attack,  and  the 
defendant  have  no  shield  to  protect  himself  from  it  i  On  the 
equitable  construction  of  the  statute,  I  have  no  doubt  but 
that  it  was  intended  to  confer  mutual  remedies.     I  at  first 
thought  that  from  the  length  of  time  which  has  elapsed  since 
the  statute  was  passed,  some  decision  might  have  taken  place 
on  tlie  construction  of  it  as  to  this  point.     None,  however, 
has  been  referred  to,  but  it  has  been  insisted,  that  the  defen- 
dant had   his  remedy,  as  the  Court  might  stay  the  proceed- 
ings on  his  part,  if  necessary.    Although  there  may  be  some  • 
weight  in  this  observation,  still  it  does  not  appear  to  me  to 
outweigh  the  object  of  this  statute,  by  which  it  was  intended, 
that  it  should   be  competent  to  either  party  to  apply  for  i| 
writ  of  mandamus  to  examine  witnesses  in  India, 

Mr.  Justice  Park. — I  am  of  the  same  opinion. — ^This  ia 
a  remedial  statute,  and  passed  for  the  furtherance  of  justice, 
which  would  be  prevented,  if  the  objections  raised  by  my 
Brother  Lens  were  to  prevail.  It  appears  to  me,  that  both 
from  die  justice  of  the  case,  and  the  intention  of  the  legis- 
lature, that  both    a    plaintiff   and  defendant  may  ha^e  ^ 
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1820.        similar  remedy  in  civil  proceedings,  as  was  expresdj  given 

^"""^^        them  in  the  cases  of  indictment  or  information — although  the 

V.  forty- fourth  section  is  not  framed  in  so  eipress  tenns  as  the 

Jlooya.       fortieth.     But  it  would  be   most  unjust  if  a  plaintiff  alone 

should  be  entitled  to  this  privilege,  and  that  a  defendiBt 

should  have  no  remedy  whatever;    I  therefore  think  thai 

^is  rule  must  be  made  absolute. 

Mr.  Justice  BuBBOUOH.-^This  statute  was  passed  in  Air- 
therance  of  justice,  in  order  to  obviate  the  difKcultj  that  be- 
fore existed  as  to  examining  witnesses  in  India*  In  cases  of 
indictment  or  information,  both  parties  are  expressly  men- 
tioned, and  in  that  relating  to  actions  at  law,  it  is  not  stated 
that  plaiptiffs  alone  are  entitled  to  apply  for  a  aMiiidiiiiiair, 
or  that  defendants  are .  excluded  from  so  doing.  It  is  fiiir, 
therefore,  for  the  Court  to  implyi  that  the  legislature  intended 
to  extend  the  same  privilege  to  defendants  as  plaiatiflb  hi 
civil  suits,  as  was  done  in  cases  of  a  criminal  natiusey  aad 
of  the  justice  of  the  case  there  can  be  no  doubt  whatever* 


Mr.  Justice  RicHARDSON.--^The  enacting  words  of  a 
medial  statute  are  frequently  extended— -and  as  the  lepaktiit 
)iave  expressly  placed  plaintiffs  and  defendants  ontheraame 
ground,  in  cases  of  criminal  proceeding;  it  may  very  &iily  be 
inferred  that  they  intended  to  do  so  in  actions  at  law,  or  anils 
in  equity. 

Rule  absolute  (a)b 


(a)  See  FranciMco  v.  GUm&re,  1  Bot,  If  PuL  177,  where  a  siroUar  aypf^ 
cation  was  made  by  a  dtfendoMi^  the  captain  of  an  Indian  trader,  on 
tlie  ground  that  the  cause  of  action  did  not  arise  in  /fntft,  aad  as  tfr* 
jeptiou  was  mMe  as  to  his  not  beiog  entitled  to  make  the  spplicatiwu 


t 
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Kingston  v.  Llewellyn  and  Belcher.  SatimU»i 

Feb.  ifS. . 

Mr.  Serjt.  Onslow,  on  n  former  day  m  tbis  Term,  had  ob-  By  a  writ  of 
tamed  a  rule  wmi,  that  the  writ  of  capias  ad  retpondendum,  ^IZSJShm 

Mrhich  had  been  issued  in  this  cautfe.  might  be  quashed,  the  ^  iheriff  was 

^  ^  directed  to 

bail  bond  given  up  to  be  cancelled,  and  all  further  proceed-  tMlntMeun^C. 

ings  stayed,  on  the  ground  of   irregularity,    the  christi^  m!mU<mtag^^ 

names  of  the  defendants  having  been  omitted  in  the  wi^it,  tbelrchrtitlan 

°  '  names.  They 

which  directed  the  sheriff  to  (alee  Mesartf.  Llettelhn  nhd  afterwards 

D  J  *  signed  a  liail 

JSetcner.  iMwd  in  tlieir 

ehristianaad 
,  sirnames, 

Mt,  Serjt.  Pell  now  shewed  cadscf,  on  an  amdavit  which  wbicli  was 

stated,  that  the  defendants  were  arrested  on  the  30th  of  De^  coted  :~*Held,' 
f ember  last,  on  a  capias,  returnable  in  eight  days  of  St,  ^^1^1^^:^ 
Hilary  (20th  of  January),  and  that  the  declaration  was  filed  ^  tlic  writ. 
on  the  fi4th  ;  that  on  the  8th  of  January  the  plaintiff  ap- 
plied to  the  defendants,  vriio  promised  to  give  a  warrant  of 
attorney  ;  that  on  tlie  1 1th,  he  requested  them  to  eiecute  it ; 
that  one  of  them  sent  an  answer  on  the  18th,  stating  that  his 
partner  (the  other  defendant)  wa^  out  of  town,  and  that  it 
afaocdd  be  executed  on  his  return  ;  that  on  the  20th,  both 
the  defendants  called  on  die  plaintiff,  and  said  theywouM 
iign  the  warrant  of  attorney,  but  afterwards  declined  to  do 
so  ;  and  that  on  the  27th,  they  called  again,  and  promised  fo 
settle  the  business,  which  however  they  did  not  do.  The  de- 
fendants had  duly  signed  the  bail  bond,  in  their  christian  and 
simames,  which  was  assigned  on  the  29th.  Under  these  cir- 
cumstances, the  learned  Serjeant  contended,  that  as  the 
yresent  application  was  not  made  till  the  8th  instant,  it 
was  a  waiver  of  the  irregularity  in  the  writ ;  or  that,  at  all 
events,  the  subsequent  proceedings  by  the  defendants,  in 
promising  to  execute  a  warrant  of  attorney,  and  having  re* 
gularly  signed  the  bail  bond,  was  a  complete  answer  to  the 
application. 
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1820.  ^r.  Serjt.  Onslow,  in  support  of  the  rule. — ^The  appUca- 

^^^^  tion  by  the  defendants  need  not  have  been  made  earlier,  as 

V.  in  Dand  v.  Barnes  (a)  it  was  held,  that  a  defendant  may 

LiLBWBLLTN*  j^^y^  jq  ggj  i^jjg  ji,g  service  of  a  writ  for  irregularity  at  any 

time  before  a  new  step  is  taken  in  the  cause.  Here^  ther»- 
fore,  they  need  not  have  applied  before  the  declaration  was 
filed.  They  could  not  be  aware  of  the  objection  to  tlie  writ 
until  then.  Besides,  the  writ  can  neither  be  waived  or 
amended,  as,  in  point  of  fact  it  is  no  writ  whatever,  but  a 
mere  general  warrant.  Their  signing  the  bail  bond  was  no 
waiver  of  the  irregularity,  as  it  was  done  out  of  Court,  and 
when  they  offered  to  execute  a  warrant  of  attorney,  they 
could  not  know  that  the  writ  was  defective.  In  Wilkes  v. 
Lorck{b),  the  Court  discharged  a  defendant  arrested  by  a- 
wrong  Christian  name,  on  motion  in  the  first  instance.  The 
sheriff  being  directed  to  take  Messrs.  Llezvelfyn  and  Bel^ 
cher,  might  have  arrested  any  persons  of  that  name ;  and 
if  the  affidavit  to  hold  to  bail  was  couched  in  the  same  terms 
as  the  writ,  no  perjury  could  be  assigned  on  it. 

But,  per  Curiam, — ^The  plaintiff  has  shewn  the  defendant! 
the  greatest  possible  indulgence.  They  might  have  applied 
on  the  first  day  of  the  Term,  but  they  neglected  to  do  so, 
and  on  the  contrary  allowed  nearly  the  whole  of  it  to  elapse. 
In  Wilkes  v.  Lorck,  the  motion  was  to  discharge  the  defen- 
dant from  the  arrest;  but  here  they  have  signed  the  bail 
bond  which  has  been  regularly  executed.  Tliat  circumstance 
alone  is  a  sufficient  waiver  of  the  irregularity  in  the  writ. 

Rule  discharged,  without  Costs. 


(a)  1  Marnh,  'U)3.  {b)  )  TuMni,  399. 
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In  Re  Richard  Peter  Smith.  SaturdaT, 

Feb.  IStL 

Mr.  Serjt.  LenSy  on  a  fonner  day  in  this  Termi  applied  If  an  attorney 

.         .  be  (track  off 

for  a  rule  nisi,  to  stnke  the  aboTe  named  attorney  off  the  the  rolls  of  the 

rolls  of  this  Court,  on  an  affidavit  which  stated,  that  the  sml^fwuL^ 

Master  of  the  King*s  Bench  had  reported,  dmt  he  had  been  ^^^^^|^||^ 

struck  off   the  Roils  of    that  Court,  for  having  instructed  make  a  like 

his  clerk  to  swear  that  he  was  a  lace  manufacturer,  for  the  tton,  founded 

purpose  of  his  justifying  as  bail.     But  the  Court  required  the*  rigSad  re- 

an  affidavit  to  state,  that  the  original  report  was  in  the  cus-  po^  of  the 

Iklastcr  oiK*B* 
tody  of  the  Master  of  the  Kin^s  Bench,  according  to  the 

usual  practice  in  such  cases ;  and  that  the  present  motion 

was  founded  on  a  true  copy  of  such  report  ;r— which,  having 

been  accordingly  obtained, 

Mr.  Serjt.  Faughan  now  moved,  that  the  rule  might  be 
enlarged ;  but  having  no  affidavit  in  answer  to  those  stated 
in  support  of  the  application,  the  Court  held  that  they 
were  sufficient,  and  therefore  made  the  rule 

Absolute. 


320 

1820. 


REGULA  GENERALIS. 


Term,  60ih  Geo.  III.  and  HtGm.JF\ 

IT  IS  ORDERED  by  the  Court,  that  from  and  after  the  latf 

day  of  this  present  Hilary  Term,  no  il^otion  shall  be  made 

at   the   Bar  on  the  last  day  of  any  Term,  touching  the 

amendment  of  any  Fine  or  Recovery,  oi  asy  of  Urn  proceed^ 

ings  therein. 

R.  Dallas. 

*  J.  A.  Park. 

J.   BURROUOH. 
J.   RlCHARDSOK. 


END    Ol-    HILARY    TERM. 


I 


\ 
V 


CASES 


ARGUED  AND  DETERMIXBD 


m  Tus 


^uvtn  of  (Summon  Vlea0 


AHD 


IN  THE  FIRST  YEAR  OF  THE  REION  OF  GEORGE  IV. 


MEMORANDA. 

In  the  coarse  of  the  last  Vacatioiii  the  Right  HonoraUe  Sir 
Fiearjf  Gibbs,  Kuight,  late  Lord  Chief  Justice  of  this  Coorti 
died  at  his  boase  in  Riusett  Square. 


Ob  the  first  day  of  this  Term,  John  Fonblanque,  Esq. 
Thomas  Jervis,  Esq.  and  Charkt  Wetherell,  Esq.  whose  pa- 
tents of  precedence  had  expired  on  the  demise  of  his  late 
Majesty,  again  took  their  seats  within  the  Bar,  having  re- 
ceived fresh  patents  of  precedence  shortly  after  the  end  of 
die  last  Term;  and  Robert  Maiihew  Caiberd,  Esq.  on  the 

vot.  IV.  Y 
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1820.        same  day,  took  bis  seat  again  within  the  Bafi  as  one  of  his 
Majesty's  Counsel  learned  in  the  law. 

On  the  third  day  of  tbb  Term,  Henry  Brougham^  of 
LincolrCs  Inn,  Esq.  having  been  appointed  Attorney-General; 
and  Thomas  Denman,  of  Lincoln's  Inn,  Esq.  having  been 
appointed  Solicitor-General,  to  her  Majesty  the  Queen,  they 
t6ok  their  seats  within  the  Bar,  with  the  rank  belonging  to 
their  Mspective  oflicee. 

Mr.  Justice  Park  was  prevented  from  attending  the 
Court  during  the  whole  of  this  Term,  from  indisposition. 


Berney  v.  Vyner. 

A.  and  B.  be-  The  Lord  Chancellor,  by  interlocutory  order  in  this  cause, 
ship  as  traders^  dated  the  \  3th  of  November,  1819,  directed  the  opinion  of 
vent*drcum".  *®  Judges  of  this  Court  to  be  taken  on  the  following  case, 
•tances,  stop-     which  was  distinguishable  from  that  of  Berney  v.  Davison  Ca\ 

ped  payment,     .     ^.      -  „       .  ,         ,  ^ 

on  the  15th  of   m  the  followmg  respects  only : — 

FebruartfylBig, 
and  dissolved 

•hf^'^oTthlu '  After  stating,  that  preittoasly  to  February,  1819,  B^ebk 
day.   A.  being  was  4ieised  in  fee,  and  poaseased  of  and  entitled  to,  diveip 

sessed  of  fre^  freehold,  copyhold,  and  leasehold  estates  in  Engla»id;    *aatl 

hold  and  lease-  after  setting  out  the  indentures  of  lease  and  release,  of  the 
hold  estates,  ^  ' 

conveyed  the     13th  and  16th  t)f  that  month,  it  proceeded  to  state, 'ihat 

whole  of  tliem 

onthesameday,  -     ^  '      . 

by  indentures 

of  lease  and  re-  •  x  ^  .^   «••*»  <o/: 

lease,  to  trns-  ^">  ^"^^  P*?^  ^2^* 

tees  in  trust  for 

sale  or  mortgage,  for  the  p«ppose  of -coaTerthtg-aveh  estates  into  iiiaMT,it  botag 

convenient  to  A,  to  raise  money  at  an  early  period.  Subsequently  to  this  cbnvev- 

ance,  A.  and  B,  gmve  m,  pometJof  attiovney  lo  C. ^»C^j  to>  teco^Mr  all.defa(ta  which 

tiionld  be  dae  to  them,  together  witli  full  powers  for  them  to  act :— Held,  that  » 

thtse  eircoButahtts  did  not  constitate  an  act  of  banktaptcy  by  il. 
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fffifore  that  time,  Bo$hm  apd  Tay/or»  .being  in  partpersliip        lp90. 

together^  had  become  embarrassed,  and  were  indebted  to       Bbhiibt 

divers  persona  in  bills  of  exchange,  which  had  been  accepted       Vysib* 

jip  th0  nfuna  qf  tbe  partnen^ipi  ^nd  .o|i  other  n^otiable  se- 

tfi^^^  po  a  v^rj  la^e  ^pipunt,  and  jimi  the  p^rtner^up 

W/f  ^)^  C9n8iderfib^7  indebted  to  s^v^  piergo^,  en  ac- 

j;m^  qf  ffii^i^  Jeft  find   deposited  wijli  4em  at;  interest, 

,^94  fh»^  thpy  had  cwMa^cted  yanou^  <Mfrer  .debt?  in  jlhe  coursp 

jqf  caiTjipg  on  their  business  of  merchants ;  that  Boehm  was 

ff^  i^deh^  ;to  .diyen  p^nfons  on  hb  poivate  or  separate  ac- 

^vy\t,  ajq^  ^W^.^  assets  or  property  of  die  house  of  Boehm 

j^fji/i  Taylor  were  greatly  insufficient  to  dischaige  the  debts, 

jyid  miBf^  the  engagements  of  the  partnership;    that  thp 

^p;is^^  ^b<^t  jibe  .time  of  the  execution  of  the  indentures, 

f^   itKie  l^th  and  l^th  of  February,  was  insolvent,    and 

it)u|t  eitl^e^  previoi^slj  to,  or  shortly  afterwards,  they  atop- 

J>ed  pfiyinent,  and  wefe  in  fact  unaU^  .to  pay  the  d^^ 

.^len  due  jand  owii^  frona  them ;  that  subsequently  to  thfs 

.c^^cytioo  <)df  the  uidenUires,  fioehm  and  Taylor  ex^cutefi 

.a  die^7p9ll,  p/  power  of  attorney,  whereby  they  appointed 

ff.  fj^tc^i  /.  jfilexandjsr,  and  If.  Porc^,  iw  their  ajttor- 

nies,  to  fffoyei  sMsd  iiecieive  aU  debts  and  sums  of  .money 

for  goods,  chattels,  and  effects,  which  should  be  due  to  them, 

gtr  ^either  of  (kern,  upon  any  securities  or  otherwise,  and  they 

A^^y  also  gave  Fletcher,  Alexander,  and  Porcher,  all  audi 

DQwer^i  and  authorities  as  lyre  usually  found  in  instruments  of 

jtbe  Jike  description ; — that  Boehm. 9ni  Taylor  atopped  pay«- 

jR^t.  fdiottt  .the  l^^  ot  Feifruary,lQl99  and  also  dissolved 

J4h^  5:QPfli:ti^i:ship  on  that  day ;  and  that  Boebm,  as  an  in- 

4iFi4^al9  Also  atopped  payment  on  the  5th  of  March  fol- 


'T]he  qqe^tion  for  the  opinion  of  the  Court  was,  ^'  Wb^ 
iheo.by  Reason  pf  all  or  vuay  of.tio  matters  jsnd  t^uogsber 
fofp  stated.  Boehm  had  committed  an  act  of  bftnkmptqy  f 

T  S 
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1820.        And  if  so,  what  such  act  of  bankruptcy  was  ?  and  when  tte 
same  was  so  committed  f 


Bbkmbt 

■  •  «. 
▼tmik« 


<  ■  I' 


The  case  came  on  for  argument  in  the  course  of  tlMi  iMt 
Term,  when  Mr.  Seijeant  Lens,  for  the  plaintiff,  subABttWti 
that  although  no  mention  was  made  of  Bothnts  personal  jMh 
perty,  or  that  the  plaintiff  and  Thornton  were  not  bia  cKldi- 
tors,  or  his  motive  for  executing  the  deeds  of  conveyadte, 
and  although  no  notice  was  taken  of  the  abstract  of  the  oitf- 
executed  deed  furnished  to  the  purchasers,  and  it  was  fbrdiff 
stated^  that  Boehm  and  Taylor  were  insolvent  at  the  time  of 
the  execution  of  the  indentures  of  lease  and  release,  and 
stopped  payment  abobt  that  time,  and  were  then  msable  to 
pay  their  debts, — still,  it  did  not  alter  the  case>  as  tfiere  was 
nothing  to  shew  a  fraudulent  transaction,  or  an  intention  by 
Boehm  to  defraud  his  creditors,  or  that  hb  property  shMd 
be  distributed  in  contravention  of  the  bankrupt  laws,  and 
more  particularly  so,  as  every  trader,  before  an  act  of  bank- 
ruptcy, may  pay  his  most  urgent  creditors;  and  dispose  of 
part  of  his  property  for  that  purpose.  Besides,  all  the  cre- 
ditors were  benefited  by  the  conveyance,  which  did  not 
even  bear  the  semblance  of  a  fraudulent  preference. 


Mr.  Serjt.  Bosanquet,  contrd,  insisted,  that  this  case 
mainly  distinguishable  from  that  of  Berney  v.  Daviion,  fi 
here,  there  was  a  conveyance  of  all  Boehm*s  estates  in  gene- 
ral terms,  whilst  tliere  it  was  stated,  that  he  was  possessed 
of  personal  property  to  tlie  amount  of  27,000/.  besides  rail 
property.  Here  too,  it  does  not  appear  that  Bodum  was 
possessed  of  any  personal  property,  independently  of  hil 
partnership  assets,  which  were  insufficient  to  dischaife  die 
partnership  debts.  From  the  statement  in  this  case,  there* 
fore,  the  whole  of  his  property  might  be  placed  out  of  his 
controul,  which  would  clearly  amount  to  an  act  of  bimk- 
ruptcy.  De  non  appartntibm,  et  non  exutentibus, — eaiem 
est  ratio.    In  the  former  caae  too,  it  was  stated,  that  Boehm 
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Kas  induced  to  convert  his  estates  into  mooeyi  by  reason  of        18M. 
his  advanced  age,  and  to  obviate  difficulties  which  migh^      Bcrmby 
have  arisen,  if  he  had  died  without  executing  any  conveyance  v. 

of  such,  estates.      Thjat,  therefore,  negatived   the  intention 
gf.  fraud,  and  assigned  an  innocent  motive  for  his  so  dol- 
ing.   Another  strong  circumstance  here  is,  that  the  house 
gfBoehm  and  Taylor  were  insolvent,   and  stopped  pay** 
inent  at  the  tinie  of  the  execution  of  tlie  deed,  and  dis- 
aolved  their  partnership  on  that  day,  but  that  Boehm  did 
not  stop  payment  until  the  5th  of  March  following,  while 
in  Bemejf  v.  Davison  it  was  stated,  that  he  paid,  either  out 
of  his  own  separate  fuuds,    or  assets  of   the  partnership, 
till  that  day.     Although  no  fraudulent  intent  be  expressly 
found  in  this  case,  still  the  conveyance  of  the  property  by 
the  deed  in  question,  tended  to  prejudice  and  delay  Boeim's 
gjeoeral   creditors,    who   might    otherwise   have   proceeded 
against  his  real  estates  hy  elegit ,  and  against  his  personal 
property  under  a  writ  of  Jieri  facias.     But  all  his  property 
yras  by  the  deed  to  be  reduced  into  money,  which  was  to 
be  placed  in  the  hands  of  the  trustees,  so  that  a  judgment- 
creditor  could  not  touch  it  during  the  ti(^e  it  remained  ther^» 
This,  therefore,  falls  within  the  spirit  of  the  statute  \Jae.  1, 
c.  15.  s.  2,  as  the  conveyance  operated  to  delay  the  creditors 
•t  large,  and  defeat  the  judgment-creditors  from  the  reco- 
very of  their  debts.     From  the  terms  of  the  deed,  the  whole 
oiBoehnCh  property  was  put  entirely  out  of  his  disposition,  and 
the  trustees  having  converted  it  into  money,  were  bound  to 
provide  for  the  future  creditors,  who  might  advance  money 
or  bills  before  the  old  or  general  creditors.  So,  those  creditors 
would  be  equally  delayed,  and  unable  to  enter  up  execution 
on  any  judgments  they  might  have  obtained.  As  to  the  produce 
of  the  estates  the  trustees  might  have  vested  in  Government 
aecnrities  ;   although  the  te;rms  of   the  trusts  contained  in 
the  deed  might  be  beneficial  to  Boehm^a  creditors,  still,  if 
Wj  of  them  are  delayed  from  receiving  their  debts,  it  falls 
witiuu  the  statute  of  James ;  and  from  the  facts  as  stated  iu 
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1820.        this  casei  it  is  quite  clear  thkt  Boehm  has  comidldeS  ittHui 
i^Ei      ^f  bankruptcy. 


Mr.  Serjt.  Lens,  in  reply. — As  the  case  now  stknfls,  ii 
embraces  the  sio^le  questioti,  Whether  the  deed  of  the  ISoi 
and  15th  of  February  be  fraudulent  oh  the  fece  of  it  or 
not  i    If  any  fraudulent  intent  coiiTd  be  inierried  or  iniputed 
from  the  other  facts  Stated  in  it^  it  Mrould  have  been  a  qaes^ 
tion  for  a  Jury  to  detertnib^.     Eoehni*^  motives  for  con- 
veying his  property,  were  equally  innotent  in  Ais  case,  as 
in  Bemey  v.  Davison,  vix.  for  the  geiieral  betiefit  of  his  cre^ 
ditorsy  as  he  was  unable  to  jpay  his  debts — and  as  it  would 
be  convenient  for  liim  to  rai^  nioney  at  an  early  period. 
This  was  for  the  general  benefit  of  his  simple  contract  as 
ivell  as  all  his  other  creditors.      It   CAnriot   be   inferred, 
that  because  a  trader  conveys  his  estate  to  triistees,  it  miist 
necessarily  amount  to  an    act   of  bahkrUptcyi  particiilar^ 
ly  when  his  motive  for  so  doing  is  founded  bh  k  fair  and 
equitable  consideration ;  and  here,  the  sole  object  was,  to 
convert  Boehm*s  real  property  into  money,  for  the  i>urpose 
of  expiediting  the  ^payment  of  debts  due  frdm  tiim  to  Bis 
creditors  at  large.    In  point  of  fact,  therefore,  tLui  caisie  is 
liot  distinguishable  from  that  of  Bem^  v.  Hckiisdn,  as  ho 
fraudulent  intention  appears  on  the  hce  of  i't,  frbin  ^e  &cts 
as  stated  therein. 

Lord  Chief  Justice  Dallas. — It  Appears  to  tale,  at  die 
present  moment,  that  the  l^al  effect  of  tH'e  'deed  Wm  to 
provide  a  speedier  payment  to  Boehfn's  credit^r^  at  Jiiifge, 
by  converting  hb  real  into  personal  property,  fitoweverj 
the  Court  will  certify  to  the  Lord  Chancellor. 

Tlie  following  cl^ficate  wis  afferWirds  iJent  :^ 

''  This  case  has  been  argued  befoi^  us  bjr  fcoKoA^.  We 
b*ve  consid<ered  it,  ind  are  cf  opinion  that  BoOm  latft 
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not,  by  reason   of  all  or  any  of  the  matters  and    ihtoga        IdSO. 

stated  in  the  case^  committed  any  act  of  bankruptcy.  Bbriibt 

«. 
*'R.  Dallas.         ^"" 
"  J.  A.  Park. 
**  J.  BuRRouen. 

^*  J.    RlCUARBSON." 


James  Draoe  Merest,  and   Eunice  Anna  his 

Wife  V.  James. 

I 

A  CASEy  of  which  the  following  is  die  substance,  was  sent,  DevUe  of  aR 

tbc  flcviflot's 

by  the  direction  of  the  Master  of  the  Rolls,  for  the  opinion  nenaaget, 
of  the  Judges  of  this  Court :-  l^^lirf^ 

bold  and  copy- 

Samuel  Pearson,  tbt  grandfather  of  the  plaintiff  Emricf  teet,««tothe«M 

Jnma  Merest,  being  sebed  of  freehold  and  copyhold  estates,  fyj'^f^^^ 

in  the  county  of  Cum&^rAiiMl,  on  the  e4di  of  March,  1784,   "^^  fc«'  ^«- 
,  ,  ceuCf  to  the 

devised  them  to  his  son  John,  when  he  should  attain  Ae  use  of  ber  it- 
age  of  twenty-five  years,  for  life  only,  without  impeachment  f^\x  of  imqc/ 
of  waste,  and  after  his  decease,  to  the  issae  of  his  body,  and  Sr!lIiSb«ur* 
their  heirs ;  and  in  default  of  such  issue,  to  his  son  Samuel,  live  to  aiuin 
for  life,  his  issue,  and  their  heirs,    lliere  were  similar  lini*  twenty.ooe 
tatious  to  his  son  Henry,  and  daughter  EHzabeih.    The  t6s«  ovm^:— Hefd, 
tator,  Samuel  Pearson,  died  in  Jtfay,  1784,  without  having  J^'^,f^***" 
revoked  his  will,  leaving  John  Pearson,  then  an  infant,  his  bon^dal  iote- 
eldest  son  and  hek  at  law,  who  attuned  the  age  of  twenty-  mises^for  Eer 
five  inJIfay,  1790,  and   died  Uk  February,  1807,  leaving  J*^*«n*y- 
EUta  Pearson,  bis  widow,  and  the  plaintiff  Eunice  Anna 
Merest,  his  only  child  and  beiresa  at  law,  having  previonsly 
by  wiU,  dated  the  2Sd  of  March,  1604^  devised  to  two  traa* 
tees,  and  their  heirs,  aU  his  messu^es,  lauds,  teaemeafs. 
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1880.       wd  hereditameiits,   situate    at  Hawkadaies   HoMkitigiM, 
j^T^^      Skelton,  and  Wragmire,  in  the  county  of  CitmAeribsrf,  *toi 
«.  the  foUowiog  uses ;   (that  is  to  say),   as  to  the  dwcUbg/ 

house  theu  id  his  own  possession,  situate  at  Hooto- 
dakf  to  the  use  of  his  wife,  during  the  time  she  coottnded 
his  widow,  and  immediately  after  her  marriage,  to  the  use 
of  his  daughter  Eunice  Anna,  for  life ;  and  as  to  all  other 
hb  lands  and  hereditaments,  m  Cumberland  or  dsewbere, 
upon  trust,  that  the  trustees  should,  out  of  the  rents  and 
profits  of  all  or  any  of  the  said  lands  and  hereditamentSp  |hiy 
yearly  to  his  wife  Eliza,  the  clear  sum  of  £\0(^  witboat 
any  deduction  or  abatement  whatsoever. 

And  as  to,  for,  ai^  concerning  all  the  messuages^  UxmIo, 
tenements,  and  hereditaments  theran  before  given  or  limitei^ 
upon  the  trusts  aforesaid,  to  the  use  of  hb  daughter  Euaim 
Anna  Pearton,  for  and  during  her  natural  life^  an^^  fr^n 
and  immediately  after  her  decease,  then  to  the  use  of  tli0 
issue  of  her  body  lawfully  begotten ;  and  in  defanlt  of  'bsuc^ 
or  in  caee  none  of  such  issue  lived  to  attain  the  age  t^Jtmrntf* 
one  years,  then  he  gave  and  devised  all  the  lands  at  Hawkee^ 
dale  and  Hmkinghall,  to  his  brother  Samuel,  for  and  4mag 
hb  natural  life,  and  from  and  immediately  after  hb  decease^ 
then  to  the  use  of  the  issue  of  his  body;  and  in  difaulsof 
issue,  or  in  case  none  of  such  issue  lived  to  attain  ikei^ga 
of  twenty-one  years,  then  he  gave  and  devbed  tht«aaaae>lo 
hb  brother  Henry,  for  and  during  tlie  term  of  hb  aaliiral 
life,  and  from  and  immediately  after  hb  decease,  then  to  tha 
issue  of  his  body  lawfully  begotten ;  and  in  default  pf  issue, 
then  to  hb  sister  Elizabeth,  her  heirs  and  assigns  for  ever. 
Also,  after  the  death  of  his  daughter  Euniu  AnntL  witkaut 
issue,  (or,  if  issue,  they  should  not  live  to  attain  the  aga.of 
twenty-one  years  as  aforesaid),  then  he  gave  and  devised  to 
hb  brother  Henry,  hb  heirs  and  assigns,  all  hb  copybdld 
messuages  and  tenements  at  fVragmire.  Also,  be<  gaira  and 
deviled^  after  the  death  of  hb  daughter  Eunice  jAnM  wUh 
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Qiit,iit8ua<a»  aforesaid,  to  b»  sma  Elizabeth,  her  heirs        lOiO. 
and  MfligiUy   all  bis  ncssuagmi  and   tenenients   situate  at 


T        I 


.Mfi.Ssrjt*  Lens,  far  the  plaintiffs,  obsenred|  that  the  only 
question  was^  nvhat  estate  Eunice  Anna,  the  wife  of  the 
pUiiitiff  J.  IX  Merut,  tooft  under  the  wtU  of  facr  father,  John 


JSJMS* 

Eliza,  the  widow  of  the  testator  John  Pearson,  is  still 
liviog,  and  unmarried.  His  brother  Samuel  died  in  March, 
1814,  leaving  issue  two  daughters,  who  are  both  living;  and 
his  elder  brother,  Henry,  is  still  living,  and  hath  issue. 

The  sevsral  estates  devised  by  his  will,  are  the  same  as 
were  devised  by  the  will  of  Samuel  Pearson,  his  father,  and 
are  partly  freehold  and  partly  copyhold.  In  the  month  of 
April,  1814,  the  plaintiffs  intermarried,  and  have  had  issue 
two  sons  and  three  daughters,  neither  of  whom  are  alive ; 
aad,  in  October,  181 8^  they  entered  into  a  written  contract 
wilb  the  defendant  for  the  sale  to  him  of  all  die  freehold 
and  copybold  lands  of  the  plaintiffs,  situate  at  JVragmire, 
deiased  by  the  aforesaid  wills.  The  defendant  objecting  to 
tb*  plaintifiii'  title  to  the  premises  so  contracted  to  be  pur- 
cliasad  by^  him,  they  filed  a  bill  in  Chancery  against  bimi  for 
the  purpose  of  compelling  a  specific  performance  of  the 
QQolracCr  • 

The  question  for  the  opinion  of  the  Court  was^  ^*  What 
estate  did  the  plaintiff  Eunice  Anna,  the  wife  of  the  plaintiff 
James  Drage  Merest,  take  in  the  freehold  and  copyhold  te- 
nemeots  contracted  to  be  purchased  by  the  defendant,  under 
the  wills  of  Samuel  Pearson,  her  grandfather,  and  John 
Pearson,  her  falheri  in  the  pleadings  respectively  named  V 

Hie  case  came  on  for  argument,  in  the  course  of  the  last 
'  Tervi,  when 
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1830.        Pearson,  in  the  teneinents  devised  by  that  will — as  nothing 
lJ*^***        whatever  turned  oh  the  will  of  her  grandfather^  SamueL    By 
••  the  particular  expressions  used  in  the  former^  she  took  an 

estate  tail.  If  the  devise  over  to  the  testator's  brother, 
had  imidediately  followed  the  words  **  in  defoult  of  iasve," 
there  could  have  been  no  doubt  whatever  but  diAt  she 
would  have  so  taken ;  and  notwithstanding  the  adfition  of 
the  immediate  stibse^uetit  Words,  '*  ok*  iti  case  node  of  swh 
issue  live  to  attain  the  age  of  twenty-one  years,"  the  only 
anode  by  which  effect  can  be  giv6n  to  the  apparent  intention 
of  the  testator,  is  to  coiistriie  the  devise  to  Eunice  to 
amount  to  an  esthte  hiil.  This  is  c\eta  from  die  nature 
of  the  vifords  thednselfes.  It  must  b6  adinitted,  that,  in 
the  first  iiiMhce,  he  eonteteplnted  giving  his  datighter  an 
estate  for  life  only,  but  his  furdief  ititentioA  was  to  pro^de 
for  her  issile,  as  long  as  there  should  be  issue  .proceeifing  ' 
from  her,  i^nd  not  to  give  the  estate  oitt,  until  such  itsoe 
should  be  totally  extinct.  If  a  life  estate  only  be  given,  that 
intention  will  be  defeated,  and  the  effect  will  be  to  give  her 
an  estate  for  life,  and  her  issue  a  like  estate ;  nothing  being 
devised,  from  which  any  thing  beyond  such  an  estate  can  be 
inferred.  That  would  be  attended  with  this  consequence, 
that  taking  in  the  remaining  words,  **  or  in  case  none  of 
such  issue  live  to  attain  twenty-one,*  if  the  immediate  issue 
of  Eunice  should  marry  ahd  have  issue,  and  die  before  ar« 
living  at  that  age  (which  is  not  a  very  remote  contin- 
gency), such  issue  must  be  excluded,  as  diere  is  nothii^  to 
carry  the  estate  beyond  the  first  taker.  If  the  issue  took 
as  purchasers,  they  could  only  take  an  estate  for  life,  and  if 
even  it  should  be  extended  to  the  issue  of  such  further  issue, 
they  could  only  take  a  like  estate— as  life  estates  would 
be  created,  that  would  only  carry  it  for  one  life,  and  the  estate 
would  go  over  to  a  stranger,  while  the  immediate  children 
of  the  testator's  daughter  would  be  wholly  unprovided  for. 
The  only  mode  to  give  effect  to  the  intent  of  the  testator, 
that  the  estate  should  not  go  over  to  the  more  distant  de- 
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ftCendanto,  is  for  Us  diii^hM  E^nUeS  to  take  kn  ^ifate  ^Q ;       ^gso. 
f6r,  from  the  case  bf  Jb>e^  d.  Dodsoh  v.  Oriw(a),  td  Do«,  d; 
Cocft  V.  Cdopfr(&)>  it  bad  bten  tMforitoiy  held>  tUat  wberri 
there  are  two  apparent  Itit^iitldti^  in  e  #iU,  «ii.  li  geri^al  ahd 
8  porti^tar  iiitent,  and  both  ciitihot  bfe  ttthhd  into  effec<; 
the  kttet  must  ^f e  wify  to  ^ch  general  Intent,  ^htch  in  tUaf 
iflsunete  ymm  to  giV^  ah  Mat6  tuil,  rather  tUUi  for  lift.    IF 
diese  httet  wordit,  <'  ai^  to  the  iaHii  not  att^hdn^  llie  ag^  of 
twenty^ti^/'  b^  deeibeti  intdi»ulttatwitb  iin  estate  tAil,  iM^ 
thkr  diffiettlty  intervMerf,  th.  tfiilt  althon^  tUe  ttestAtcA^s 
partientar  inttotiob  tli%bt  be  eahi^  ifato  tBkct,  bj  giting 
his  dflugiillel'  Hh  kitm  Mr  life  only,  still,  tb*t  hii  nudif  and 
general  intetit  ebbid  oidy  be  dbsenred  by  {Arovidltig  for  \ikr 
kmn,  find  thetehj  creating  an  estate  tdil.     Et brt  if  siitll 
iMiib  should  ^Wirb  the  iigb  of  tifieiity-one,  there  are  no 
tiblrdd  bf  liihitatibri,  or  tranrilctilifa'  or  gMend  eipit^bnsi  frdm 
%hibh  it  cM  be  inferred  thiit  they  tc^dk  ihore  than  in  estittls 
Kt  HfCp  UHledi  the  j^nerU  con^triiciidn  bb  reported  fo^  ihiic 
die  testbtor  did  nbl  iritend  Hii^  eMte  to  go  oVe)-,— which  1^ 
ihfarbiMce  the  Mti^e  pririblt>Ie,  ihlt  aItfao\ij^  thdre  be  itolfini^ 
fhMh  ivhicfa  it  tail  be  cbllected  tfikt  tbii  cobstHibtik^ti  bhall  h6 
HnMWted  io>  tb  rehd^  it  efPebtihfl,  the  ^ords  ''  in  ddkolt  of 
litMV'  A^  not  standi  tf  ob^,  bnt  mbftt  be  tttlteti  widi  tht^te 
wHidi  ti^d  tb  briftg  thehi  tb  a  niArrbwer  cbnstrtictibn,  knd 
"frbich'eftpliihs  tte  ^hcit^Ir,  tbat  less  iinpbMht  iVords  bhist 
Ve  imcrificed,  dnd  imleiis  thkt  dofetrfiie  be  dieted  iipplicabfe 
to  tbiti  ca^,  thb  nDliil  bl^lsct  of  the  te^Utbr  ikrill  be  defeated. 
HieVe  is  fio  case  t>Helbif^y  i^pficabte  tb  the  piiedwt,  but 
in  King  f.MetUngije),  it  tim  h^ld^  ifaiat  H  devise  to  ^. 
fbr  life,  and  after  bis  de^th  tb  his  i^e,  lAttd  in  default  of 
issQe,  tb  B.  ttAi  his  heirs  fbr  eter^  d^atM  an  estate  tail  in  ^. 
But  die  tfute  that  fafeark  thb  tMM/t  iresemMknde  to  Ais>  b 


(a)  t  Wils,  S2t.      S.  C.  WUmo^B  Cases  and  Opinions,  S7S.« 
Qf)  1  £a«<,  St9,>  {c)  i  Fcklr.  Sli.  ti5.    S.  €•  S  L<v.  58. 
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1820.        that  of  Doe,  *d.  Davy  v.  Bvm$all  (a).     Still,  howefer,  it  k 
>^-^^        very    distinguisfaabley  for    there   the   inheritance'  wib    A»- 
V.  Vised,   and  the  children  taking  by  pnrchase  wottM  Ulto'M 

estate  in  fee,  while  here,  there  is  no  term  whatever  whieh 
will  cany  the  inheritance,  nor  words  of  limitation,  tior  geito^ 
ral  expressions'  tantamount  to  it     There  too,  the  devisot* 
contemplated,  that  the  children  would    only  take    8S  pur- 
chasers, and  mentioned  them  eo  nomine  as  children;  for  he 
devised  to  his  niece,  and  the  issue  of  her  body,  as  tenants 
in  common  (if  more  than  one),  and  then  devised  over,  ill  de- 
fault of  such  issue,  thereby  meaning  the  children  befbre  de- 
scribed.   Here,  however,  the  devise  over  is  general,  in  de* 
fault  of  issue.    There,  too,  the  children,  and   all  their  de» 
acendants  were  provided  for,  as  the  estate  could  not  htve 
gone  over  to  strangers,  until  they  had  all  died  without  leaving 
lawful  issue  of  their  bodies,  for  the  devise  over  was  onljlo 
operate  in  default  of  such  issue,  or  being  such,   if'  tb^ 
should  all  die  under  the  age  of  twenty-one,  withoat  lewfing 
issue.    That  case,  therefore,  was  different  from  the  ibvise 
of  an  estate  for  life  only,  as  there  the  limitation  over  wai  to 
operate  only  on  death  under  twenty-one,  without  leaving  issue  ( 
and  therefore  the  issue  of  such  issne  could  not  be  ezclodfad^ 
while  here,  no  provision  is  made  for  such  issue,  in  the  event 
of  the  death  of  the  immediate  issue  under  twenty-one  yean. 
The  devisee,  therefore,  in  that  case,  had  only  an  ■  estate  for 
life,  it  being  unnecessary  to  give  her  a  laiger  interest,  as  by 
the  express  provisions  of  the  limitation,  her  issue  took  estates 
in  fee.    The  fair  inference  to  be  drawn  in  this  case  is,  tbit 
the  testator  intended  to  pro^de  for  his    daughter  and  ber 
issue,  so  as  to  continue  the  estate  in  the  right  line,  before  It 
should  go  over  to  the  more  remote  descendants ;  and  al* 
diough,  in  terms,  he  has  only  given  a   life  estate    to    his 
daughter,    the  first  taker,    and    notliing    more  than  a  life 

(a)  6  Ttrm  Rtp.  30* 
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«8Ute  to.ber  issue,   and  ritboug^  be  hai^made  no  proit*.        UM. 
aion  for  an  event  which  might  happeo,  oamely,  that  abe      mbrsit 
night  ha!^e>  issae  who  might  die  before  twenty-one/  adll       .  ^* 
it  ivas   his  manifost    inteotion  that  an  estate   tail   shotikl 
be'  given    to  his    daughter  Euniceg   by  which,  accordinig 
to  the  doctrine  laid  down  in  Roe,  d«  Dodion  v.  Grew,  and 
the  later  casesi  the  miqor  intention  would  be  sacrificed  to 
the  greater. 

• 

Mr.  Serjt.  Hullock,  conird. — By  the  terms  of  the  will  of 
John  Pearson,  and  according  to  legal  principles^  his  daughter 
Eunice  took  an  estate  for  life,  with  a  contingent  remainder 
to  her  issue  in  fee,  as  joint  tenants,  determinable  by  execi^ 
tory  devise  over,  in  case  none  of  such  issue  should  attain 
the  age  of  twenty-one.  It  has  been  said,  however,  that  there 
are  no  words  of  limitation  to  give  a  larger  estate  to  the 
children  of  Eunice  than  a  life  interest.  But  thai  construction 
cannot  be  put  upon  the  will,  withoot  rejecting  the  words, 
«<  in  case  none  of  such  issue  live  to  attain  twenty-one ;"  for 
if  the  object  of  the  testator  was  to  give  them  a  life  interest 
only,  the  will  would  be  nugatory ;  but  his  primary  intent  was 
to  give  them  an  absolute  estate,  in  case  they  attained  the 
age  of  twenty-one,  and  that  if  diey  died  before  that  time,  then 
over  to  his  brothers  and  sister.  Admitting  that  there  are  no 
words  of  inheritance,  still,  ex  neceuitate  rei,  the  testator  intend- 
ed that  the  children  of  his  daughter  should  take  an  estate  in  fee. 
In  Frogmorton,  d.  Bramsione  v.  Holyday(a),  it  was  beld> 
that  circumstances  might  support  the  interpretation  of  a  de- 
vise to  be  in  fee,  which  on  the  face  of  it  was  only  for  lifo. 
There,  there  was  a  devisofto  J*  H.,  and  if  he  should  happen 
|o  die  in  his  minority,  then  over  to  the  devisor's  three  daugjb-  ^ 

ters;  and  Lord  Mansfield  observed  (&),    that  those  word^ 
"  if  he  should  die  in  his  minority,**  shewed  an  intention 


(a)  5  Btttr.  I61S.         »  (»)  Id.  1SS3. 


Mbrkst 


SS4  P*MfM  IN  |8A«rBJl  TMM. 

leio.  to»;fe  the  f/ee,  for  tf  4l|e  dcwee  Iwed  to  ^ev^y-piie,  hfi 
9i9ghjt  tbeD  d^pppe  ,qf  U  htmaelf,  ^ut  thf^  if  he  ^d  b^eCoKfi, 
be  coald  soojt,  n^d  tbem  thai  the  deviaor  had  diapo/it^  of  it? 

Jambs,  j^  ^q^  jinfer^p^  W  i^o  be  drfiwp  W  4^13  case^  as  tbe  Itc»t9r 
tpr  !CQntepipIati;4  ibe  dje^tti  of  b^  daiighKgr's  jssm  lyidflr 
IWMnj^qe.  Aad  hi9  JLoi^^p  fuiiUier  seid  (a),  tbut ,','  ibe  ar* 
g«meQt  holda  i^qwlk  hoffk  a  iUnutotjon  q^^,  if  the  fini 
taker  dies  in  his  minority^ — to  infer  that  he  was  iot^dcd 
to  have  the  absolute  property,  if  he  attained  his  minority.'' 
The  sa9ie  doctfv^m^  idopte^  ,by  L^rd  JE(/en^orot<$ft»  in 
Ihe,  d.  Wright  v.  Cwdall  (&)i  wbece,  Imying .  refeixed  to  ibe 
doe  of  Tomidns  v.  Tomldw  {c),  bis  tLordsbip  jconcluded  by 
sfiyu^y  <)u^  ^  tbore  ^e  olher  auUioriti^  which  might  be 
€^ifiif  dwt  a  gimg  Qyer  .on  a  .dying  hefore  tventy-ooep  shewa 
id  iptfintiomi  Ibat  if  Ihe  .paisty  attain  .twenty-one^  he  dboaU 
hffiFe  a  fee  absolufe.^  .  Adinitting,  that  there  axe  no  woida  of 
Umitl^Pi  fin  to  ]i»bat  estate  the  issue  of  Eunice  was  to  iako 
un4«r  th0  wUIy  it  19  ,qui(e  clear  that  the  prioiary  object.. of 
the  t^^tSitor  wio>  that  bis  daughter  should  not  Jbe  empoweced 
IQ  defesit  the  esiMe  of  her  issue,  by  disposing  of  it  in  her  life* 
tioBie,  which  she  might  do,  |f  she  can  be  deemed  to  take  an 
estate  tail — and  there  is  no  other  mode  of  preserving  it,  ^aad 
prdt^tirigber  issue,  thad  by  givmg  her  an  estate  for  life  only. 
The  dass  0/  cas^  fron^  Roe,  d.  Dodson  v.  Grsop,  to  Do€f  d. 
Cock  y.  Cooper,  merely  establish,  that  where  diere  is  m  gene- 
ral and  .particular  intention  ap[Mrent  on  a  will,  the  latter  mast 
he  sacrificed  to  give  effect  to  the  larger  and  more  general 
intent.  In  the  Ifitter  case,  the  Court  could  not  carry  into 
.efffcct'the  particular  intent  of  the  testator,  by  giving  an  estate 
for  life,  but  they  were  under  the  necessity  of  giving  the  first 
•taker  an  estate  tail,  in  order  to  effectuate  the  general  intend 
^md  leave  the  rule  of  law  untouched,  that  cross  remainders  can- 


(a)  3  Burr.  1624. (h)  9  Eattf  405,  4. (c)  Cited  by  Lord 

MtMtfield^  in  GaomOe,  d.  H^gwird  ▼.  Whiibft  1  JSmit.  234. 
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Qot  b^  implied  between  more  t}ia^  jtwp^  aofi  1^4  l^i^l^yWI       IBflKt 
there  founded  hi*  opiniop  dijiU^^t^  f|a4  c^llisMKjJiy'pB  m 


inability  of  effecting  t)ie  devi^or^  pvUcu}|ur  i^ts^^q,  jijkHtir  «• 

put  vibtati'9^  hi«  general  iutonj^  which  WfM^  iM  l^jy^e.^llr 
visee's  issue  should  inherit  the  ppUr^  fp^tt  l^t^^folif  i$.|ivjflDt 
over.  Roe^  <J.  Do(4oii  v.  Gr^  jppnfaip^  ^N^  W^  tmr 
ciples  as  those  on  wjiich  jhe  q^P  Pf  P<W|  f}r  (^P^.  iV» 
Cooper  was  decided.  &y|  both  thjej9a  gi|8^  tfifpfKl  /Qh 
grounds  wholly  different  frojn  tbfi  pm^^^f,  rf^  b^nsj  :ttie 
children  of  Eunice  would  \^  ^tit}ed  ^  Jqui^  fttW^ffy  1104 
not  as  tenants  in  common.  The  a»im  dM^4<W  WHP.cIni^ 
in  t)oe,  d.  Candler  v.  Smith  (fl)^  wbic^b  ^oi  90fi)i^p(»45Wi^ 
decision  of  the  Court  in  J)oe,  d.  Cock  t.  Cfc/fnerp  wlj^  jjibft 
fir9t  taicer  was  hdd  to  take  ^  ^jUito  .tl\|I^  for  ^9  dWfPf#^  Hf 
canning  into  effect  the  ^enen^  int^^op  .pf  ti^  t^s^itpir*  ^^ 
here,  the  intent  of  the  ^evj^pr  nvd^  i}v^t,t|ie.e9t»t9#l^ds^j(9 
the  children  of  hu  daughter,  apd  thai^^  if  .they  fit^f^^  ^ 
age  of  twenty-one,  th^y  ^Q]x{d  t^e  it  ip  f^.  I^ia  |P|rMSMr 
iar  intent,  therefore,  may  be  pforied  into  f^ect  conyJAteiitJf 
with  his  general  one,  pamely,  that  of  carryiiDg  lt^e^^b§l^ 
over  to  her  issue,  which  will  be  entijpeify  njefeatjed  byj;iyigg 
Iier  an  estate  tail.  The  case  of  Doe,  d.  JDftty  v.  fijirfuafl  ,^ 
expiaeesly  in  point,  but  is  ¥K>t  so  stroog  a$  the  preienli  94 
diere  the  issue  of  the  deviaee  were  to  .tajce.as  tenants  in  f^om^c 
oion.  Here,  tdie  fee  n^ght  arise  by  impliqition^  froip  ^^ 
circumstunce  thftt  the  i^aMe  of  the  iaa^^  ^y^a  jaot  fo  jd^r/r 
mine  on  their  deatb^  but  only  in  the  event  of  their  .d^fba 
under  twenty-one,  s^nd  th.at  case  is  an  ^uthority.for  avch^)^ 
construction  to  be  put  upon  the  present  will-^and  .t^ 
r^A^onit^  of  Lord  J^enjfqn  theie,  is  particularly  ap|]li*. 
cabk.  It  is  (rue  that  a  .contingency  .l|%ht  happen,  bj  Y^Jw^ 
the  issue  of  l^uuice  might  be  <jlepriy^  of  the  estate  f  for  ,|C 
she  should  have  a  child  who  had  issue,  and  such  child  should 


(a)  7  Term  Rtjf.  551. 
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1B20,        Eunice  would  take  a  fee  by  implicatioiii  but  that  cannot  be 
j^^"^^        laid  down  as  a  general  principle.     Still,  it  is  wholly  distin- 
9.  guishable  from  the  present,  as  the  estate  was  there  given 

to  the  son  by  name,  and  if  he  should  die  under  twentj- 
one,  then  over;  and  the  Court  proceeded  on  the  ground| 
that  it  could  not  go  over,  unless  the  first  taker  should  die 
under  that  age  : — If  he  attained  it,  the  estate  was  never  to  go 
over,  and  therefore  betook  a  fee  by  implication.  But  here, 
the  provision  is  not  confined  to  the  first  taker,  Etmice,  but 
extended  to  her  issue,  and  even  embraces  all  the  issue 
of  such  issue.  No  fee,  therefore,  can  be  raised  by  im* 
plication  in  the  children  of  the  devisee,  as  such  implication 
is  incidental  and  uncertain,  viz,  at  any  period  when  the 
issue  should  happen  to  die  under  twenty-one.  The  case  of 
Do€y  d.  Candler  v.  Smith,  merely  substantiates  the  general 
principle,  that  when  the  leading  object  of  a  testator  is  to 
preserve  an  estate  in  his  own  family,  the  Court  will  give  tfie 
words  effecting  it,  their  full  import,  and  sacrifice  those  which 
appear  to  be  inconsistent  with  such  general  intent.  That 
principle  is  applicable  to  the  present,  as  the  main  and  ge- 
neral object  of  the  testator  can  only  be  fulfilled,  by  giving  an 
estate  tail  to  his  daughter  Eunice,  the  first  taker,  he  not  hav 
ing  foreseen  what  has  in  fact  happened.  The  plaintiffs, 
therefore,  are  entitled  to  dispose  of  the  land^  in  question^ 
notwithstanding  the  inconvenience  that  may  follow  from  there 
being  no  issue  of  the  marriage,  who  have  attained  an  age  to 
join  in  the  conveyance. 

Cur,  adv,  vult. 

The  following  certificate  was  afterwards  sent  to  the  Mas- 
ter  of  the  Rolls : — 

*'  This  case  has  been  argued  before  us  by  counsel.  We 
have  considered  it,  and  are  of  opinion,  that  by  the  will  of 
John  Pearson,  the  fother  of  the  plaintiff  Eunice  Anna,  the 
legal  estate  in  the  freehold  and  copyhold  tenements,  con* 
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tracted  to  be  purchased  by  the  defendant,  is  vested  in  the 
'  devisees  in  trust,  therein  named ; — and  that  subject  to  the 
trusts  thereby  created^  the  said  Eunice  Anna  took  the  bene-, 
ficial  interest  in  the  said  freehold  and  copyhold  premises, 
for  her  life  only,  under  the  will  of  the  said  John  Pearson^ 
her  father  ; — and  that  she  took  no  estate  or  interest  therein 
under  the  will  of  Samuel  Pearson,  her  grand*father. 

"  R.  Dallas. 
"  J.  A.  Park. 

"   J.    BURROUGH. 

"   J.    RlCHAFfnSON." 
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1820. 


Merest 
James. 


VeNABLES   X'.  WiLKS. 

I* 

Mr.  Serjt.  Taddy  moved  for  a  rule  nisi,  that  the  sheriff  in 
this  cause  might  be  indemnified,  in  paying  over  a  sum  of 
money  to  the  plaintiff,  on  the  grounds  that  the  defendant  had 
become  a  bankrupt  nearly  two  years  since,  and  that  his  as- 
signees  had  refused  to  indemnify  the  sheriff,  or  acquiesce 
in  his  paying  over  to  the  plaintiff  the  sum  received  by  him 
in  this  action.     He  observed,  that  five  successive  applica- 
tions had  been  made  to  the  Court  by  the  sheriff,  in  the  course 
of  the  last  five  Terms,  to  enlarge  his  return  to  the  writ  of 
venditioni  exponas,  under  which  the  defendant's  property  bad 
been  sold,  and  that  it  was  altogether  a  useless  and  unneces- 
sary expence. 


Wedoesdaj, 
April  19. 

A  sheriff  may 
apply  to  tli« 
Court  for  m 
rule  to  eplftrge 
bis  return  to  m 
vfndttumt  cx- 
poiM«,  from 
Term  to  Term, 
if  the  defend- 
ant  become 
bankrupt,  un- 
less he  be  in- 
demuifted  by 
the  assignees  in 
paying  o?er 
the  money  le- 
vied under  it, 
or  the  rule  for 
such  enlarge- 
ment be  duly 
discharged* 


But,  Mr.  Justice  Burrough,  (the  only  Judge  in  Court) 
observed,  that  the  usual  course,  in  cases  of  this  description, 
was  for  the  sheriff  to  move  the  Court  for  an  enlargement  pf 
his  return ;  that  he  was  not  compelled  to  make  a  return,  till 

z  2 
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1820.        the  rule  for  such  enlargement  be  discharged ;  and  that  die 
Venablcs     enlargement  was  always  allowed^  as  a  matter  of  course. 


V. 

Wiucs. 


Tlie  learned  Serjeant  took  nothing  by  his  motion. 


Tliursday,  BuRNELL   V.   Ml  NOT. 

April  120. 


The 
and 
entered  into  a 


plaintiif      J  ins  was  an  action  of  assumpsit  for  money  paid.     At  the 
rc^^^intoa*  *"*'  ^^  ^^^  ^^"s®  before  Mr.  Justice  Burrough,  at  Guilds 
joint  and  writ-  f^alL  at  the  adjourned  Sittings  after  the  last  Term,  it  ap- 

ten  contract  >  ^  o  '  r 

with  the  owner  peared  that  the  plaintiff  and  deftndant^  on  the  18tb  of  Aprils 
BupplvbeTwith  1817^  entered  into  the  following  joint  undertaking,  with  a 

byagiventime. 

not  being  com-      "  To  Mr.  George  Faith. 

plied  wiUi,  the  «<  o* 

owner  made  a  ^" » 

^h?^ff  ^?  ^^  "  ^"  consideration  of  your  allowing  your  afaip,  the 

who  agreed  to  Mary  Ann,  to  receive  in  the  West  India  Docks  such  goodt 
amount  of  the  ^'  ^^y  he  sent  alongside,  and  proceed  with  the  same  to 
tainelby"nch  ^^''g^^o/i,  Jamaica,  to  the  address  of  Messrs.  William  Har^ 
owner  to  an  ar-  ris  and  Co.  we  hereby  engage  to  give  the  vessel,  after  she 
ont  the  know-  has  discharged  the  whole  of  her  outward  cargo,  four  hundred 
•ent^of  "the  d'e-  ^"^  ^^^^  c?l%Vs  of  colonial  produce,  at  the  current  rates  of 
fendant.  The  freight  given  to  other  ships  then  loading  at  Kingston ;  and 
iog  awarded  a  we  do  further  engage,  that  the  same  shall  be  ready  for  iba 
be  due  to  the  vessel,  so  that  .  she  shall  have  sufficient  time  to  depart 
plfOntVpaid     ^^^^^  Kingston  for  London,  prior  to  the  Ui  August ,  1817; 

the  amount,  and  should  we  not  be  able  to  obtain  the  four  hundred  and 
and  brought  an  ^^  ,        -  , 

action  for  mo-  "fty  casks  of  produce  for  the  vessel  in  due  time,  we  do 
againsrthe  de-  ^^^^^7  engage  to  pay  freight  on  any  deficiency  of  that  quaiK 

fendant  for  a     tlty.'' 
moiety  there-        ''* 

tewaVemWed  ^'8«>ed  by  the  plaintiff  and  defeodant. 

to  recover. 


IN   THE  FIRST  YEAR  OF  GEO.    lY.  341 

The  plaintiflf  stipulated  with  the  defendant  to  perform  the        1820. 
agreement,  and  was  the  only  acting  person  under  it.  However,      b^^^^^bll 
he  did  not  procure  the  produce  within  the  time  stipulated  by  «• 

the  agreement,  and  the  ship  in  consequence  brought  home  ano- 
ther cai^o,  which  was  loaded  after  the  1  st  of  August,  and  which 
was  not  consigned  either  to  the  p]ainti£f  or  defendant    Some 
time  afterwards,  Faith  applied  to  the  plaintiff  to  make  com- 
pensation for  the  delay,  and  not  shipping  the  produce,  as 
stipulated  by  the  agreement — and  threatened  him  with  an  ac- 
tion in  case  of  refusal.     The  plaintiff  not  choosing  to  de- 
fend an  action,    he  and  ]Vlr.  Failhf  without  the  privity  or 
concurrence  of  the  defendant,  entered  into  bonds  of  submis- 
sion for  an  arbitrator  to  determine  what  payment  should  be 
made  to  Faith  for  tlie  breach  of  the  agreement.     The  arbi- 
trator awarded  £l05l.  7s.  to  be  due,  which  the  plaintiff  ac- 
cordingly paid,  and  brought  the  present  action  against  the  ^ 
defendant  to  recover  £5^5.  Us.  being  a  moiety  of  that  sum. 
The  learned  Judge  observed  to  the  Jury,  that  the  award  was 
entirely  out  of  the  question,  except  as  to  the  ascertaining  the 
damages  due  to  Faith^  and  that  the  plaintiff's  demand  was 
wholly  distinguishable  from  an  ordinary  partnership  claim ; 
and  they  accordingly  found  a  verdict  for  the  plaintiff  for  tlie 
amount  of  his  demand. 

Mr.  Seijt.  Vaughan  now  moved  for  a  rule  fttsi,  that  this 
verdict  might  be  set  aside,  and  a  new  trial  granted,  on  the 
ground  that  the  present  action  was  not  maintainable,  as  this 
was  a  joint  transaction,  in  which  the  plaintiff  and  defendant 
were  partners,  and  that  the  matters  between  them  were  only 
cognizable  in  a  Court  of  Equity; — that  the  plaintiff's  being 
merely  awarded  to  pay  a  sum  of  money,  afforded  no  evi- 
dence that  the  same  result  would  have  taken  place  if  the 
question  between  him  and  Faith  had  been  tried  before  a 
Jury; — that  at  all  events,  the  siun  paid  by  the  plaintiff  to 
Faith  was  not  conclusive,  so  as  to  bind  the  defendant,  inas- 
much as  he  was  not  bound  by  the  award,  and  that  tlie  da- 
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1820.         mages  were  unliquidated,  as  it  was  merely  an  unascertained 
BuRNBLc      demand  or  balance,  for  which,  as  between  partners^  pio- 
V.  ceedings  ought  to  have  been  had  recourse  to  in  Equity,  and 

not  at  Law. 


Lord  Chief  Justice  Dallas. — It  is  at  all  times  ex- 
tremely dangerous  to  lay  down  a  more  extensive  rule  than 
occasion  requires.  Confining  myself,  therefore,  to  this  par- 
ticular case,  I  think  that  my  Brother  Faughan  is  not  en- 
titled to  the  rule  he  now  applies  for.  What  are  the  facts  ? 
The  plaintiff  and  defendant  entered  into  a  joint  contract 
with  a  third  person,  to  supply  a  vessel  of  his  with  colo^ 
nial  produce  at  Jamaica,  so  that  she  might  be  dispatched 
with  the  same  for  this  country  on  a  given  day.  In  case 
therefore,  such  produce  were  not  supplied,  or  put  on  board, 
as  stipulated,  the  owner  of  the  ship  had  a  claim  on  both 
the  plaintiff  and  defendant.  The  contract  between  (hem 
was  joint,  and  they  were  consequently  jointly  Ifable.  Tlie 
owner  of  the  vessel  made  a  demand  on  the  plaintiff  alone, 
as  one  of  two  joint  contractors,  who,  in  consequence  of 
such  demand,  declined  defending  an  action,  but  referred 
the  amount  due  to  the  owner  to  the  decision  of  an  arbi- 
trator. This  was  the  most  beneficial  course  he  could  pos- 
sibly adopt,  both  for  himself  and  the  defendant.  Under 
that  award,  he  paid  the  whole  of  the  sum  stated  to  be 
due  to  the  owner  by  the  arbitrator,  a  moiety  of  which  he 
now  seeks  to  recover  from  the  defendant  by  the  present 
action.  It  was  stated  to  the  Jury  by  my  Brother  Burroughf 
at  the  trial,  that  the  award  was  out  of  the  question,  except 
as  to  the  apportionment  of  damages.  It  has  been  said,  that 
tliis  being  an  action  for  money  paid,  it  is  not  maintainable  by 
one  partner  against  another,  on  a  joint  contract ;  but  the 
only  questions  are.  Whether  there  has  been  a  breach  of  that 
contract  ?  and  whether  the  damages  found  by  the  arbitrator 
were  commensurate  therewith.  Both  these  points  the  de- 
fendant might  have  taken  at  the  trial,  and  he  might  also  have 
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disputed  the  coDtract,   or  denied  his  liability.      But  a  breach        1820. 
of   the  contract  has  been  most  clearly  established ;    and  as      jj^J^^u, 
to  what   proportion  the  defendant  was  liable  to  pay,  he    ,  ^* 
might  have  litigated  at  the  trial ;   but  he  then  made  no  ob* 
jections  of  this  nature.      ConBning  myself  strictly  to  the 
facts  of  this  case^    1  thiuk  the  plaintiff  is  entitled  to  re- 
cover. 

• 

Mr.  Justice  Bur  rough. — I  was  perfectly  satisfied  with 
the  finding  of  the  Jury,  and  now  see  no  reason  to  alter  my 
opinion. 

Mr.  Justice  Richardson. — I  am  of  opinion  that  the 
present  action  is  maintainable.  The  only  question  is, 
whether  this  be  money  paid  by  the  plaintiff  to  the  de- 
fendant's use  ?  I  think  the  former  paid  the  sum  awarded, 
for  himself,  conjointly  with  the  latter.  It  has  been  said^ 
that  this  may  be  considered  in  the  nature  of  unliquidated 
damages ;  but  the  facts  of  the  case  do  not  warrant  such  a 
conclusion. 

Rule  refused. 


Walker  v.  Mills.  ^'^TlHf' 

April  to. 

This  was  an  actjon  of  debt,  and  brought  to  recover  from  A  servant  of  a 
the  defendant  two  penalties, under  the  5 Anne,  c,  14.  5. 4, and  ton&MutHbii 

9  An/ie.  c.  25.  s.  2,  the  one  for  using  a  snare  for  the  destruc-  ™*«tcr  iniet- 
,  .  .      ^  ting  a  trap  on 

tion  of  game,  he  not  being  qualified  so  to  do,  the  other  for  bU  land  lor 

teking  rabbtts 
and  vermiDy 
and  he  ordered  such  servant,  if  a  hare  should  be  canght,  to  bring  it  to  him.  A 
hare  being  afterwards  canght  in  the  trap,  in  the  absence  of  the  master,  it  was 
accordingly  killed,  and  carried  to  him  1^  the  servant  z-'-Held,  that  he  waa  not 
liable  to  tlie  penalties  for  using  snares  for  the  destruction  of  game,  or  having 
it  in  liis  po».ics8ion,  fio  as  to  constitute  an  exposure  to  sale  under  the  statute 
9  Anne,  e,  tb,  s,  S. 
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1620.        exposing  to  sale,  a  hare.    At  the  trial  of  the  cause  before 
^"^^^^        Mr.  Baron  Garrow,  at  the  last  Assizes  for  Suuex,  it  ap- 
V.  peared   that  the  plaintiff  was  a  gentleman  of  large  landed 

MiLLt.  property  in  that  county,  and  that  his  gamekeeper,  at  five 
o'clock  in  the  morning  of  Sunday,  the  5th  of  Jugust  last, 
while  watching  for  poachers  on  his  master's  grounds,  beard 
the  cry  of  a  hare  from  a  hedge  adjoining; — that  he  after- 
wards saw  the  defendant,  who  was  a  cottager,  and  watched 
him ; — that  he  saw  him  take  up  a  hare,  and  fold  something 
up  and  put  it  in  his  pocket,  on  which  the  gamekeeper  and 
another  person,  went  to  him,  when  he  said,  that  if  be  took 
hares  by  his  master's  direction,  it  was  nothing  to  them.  He 
then  shewed  them  the  hare,  which  he  had  killed,  and  was 
carrying  away.  The  defendant's  master,  who  was  duly 
qualified  to  kill  game,  proved  tliat  he  had  traps  set  in  dif- 
ferent parts  of  his  estate,  as  he  was  annoyed  by  rabbits  and 
vermin,  and  that  the  trap  in  which  the  hare  in  question  was 
caught,  was  set  by  his  order,  on  his  own  land,  and  in  his 
presence,  on  the  preceding  Thursday,  and  that  he  bad  or- 
dered the  defendant,  if  any  hares  were  caught,  to  bring  them 
to  him,  and  that  he  had  accordingly  brought  a  hare  to  him, 
about  eight  o'clock  on  the  Sufiday  morning  on  which  the  above 
transaction  took  place.  Under  these  circumstances,  the 
learned  Baron  was  of  opinion,  that  as  the  trap  was  set  by 
the  defendant,  by  the  order  and  assistance  of  his  master,  he 
M'ould  not  be  liable  to  the  first  penalty ;  and  as  he  carried  the 
hare  to  his  master  shortly  after  it  was  caught,  tliat  it  was  in 
fact  a  possession  of  the  master,  and  not  of  the  defendant  as 
his  servant.  The  Jury  accordingly  found  a  verdict  for  tbe 
defendant. 

Mr.  Serjt.  D'Oyley  now  moved  for  a  rule  nisi,  that  this 
verdict  might  be  set  aside,  and  a  new  trial  granted,  on  the 
ground  of  a  mis-direction  by  the  learned  Judge.  He  con- 
tended, that  the  defendant  was  liable  to  both  the  penalties ; 
first,  for  using  a  snare ;  and  secondly,  for  exposing  a  hare  to 
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sale^  be  not  being  qualified  to  kill  game.  Tbe  latter  pe- 
nalty wfis  clearly  incurred  witbin  the  words  of  tbe  statute 
9  Anne^  c.  5.  s.9»{a).  In  MoUon  y.Cheesley{b),  it  was  proved, 
that  a  pheasant  had  been  killed  by  accident,  by  the  defend-* 
anv's  dog ;  but  as  the  defendant  had  afterwards  carried  it 
away,  and  was  not  qualified,  he  was  held  liable  to  the  pe- 
nalty. The  rights  of  qualified  persons  cannot  be  extended 
to  the  protection  of  those  unqualified,  unless  the  former  are 
actually  present  at  the  time  the  game  is  taken  or  pursued,  as 
in  coursing  or  hunting.  A  qualified  person  can  in  no  in* 
stance  send  out  one  unqualified  to  kill  game,  and  order  him 
afterwards  to  bring  it  to  him.  If  the  defendant's  master 
had  ordered  him  to  kill  a  hare  with  his  dc^s,  instead  of  his 
traps,  the  defendant  would  clearly  have  been  liable.  But, 
on  the  other  hand,  if  his  master  had  placed  the  trap  in  ques- 
tion, and  taken  the  defendant  with  him  as  his  servant  to  exa- 
mine what  was  in  it,  tlie  latter  would  have  been  protected. 
But  the  trap  was  set  three  days  before,  and  his  master's 
house  was  more  than  two  miles  distant  from  it,  and  he  was 
not  present  at  the  time  the  hare  was  taken  by  the  defendant, 
and  found  in  his  possession. 

Lord  Chief  Justice  Dallas.— Cases  of  tliis  description 
generally  run  into  very  nice  distinctions — and  if  I  enter- 
tained any  doubt  in  the  present  instance,  I  should  wish  to 
look  into  previous  decisions ;  but  I  entertain  no  doubt  what- 
ever, and  I  must  say,  that  I  think  this  action  was  most  im- 
properly brought.  Hie  facts  of  the  case  are  these  : — ^The 
defendant  is  a  servant  of  a  person  duly  qualified  to  kill  game, 


«4§ 

182Q. 

Walker, 

«• 
Mills* 


(a)  By  whicb  it  is  enacted,  that  if  any  hare,  pheasant,  partridge,  &c. 
shaU  be  fonnd  in  the  shop,  honse,  or  posAession  of  any  person  not  quali- 
fied in  his  ovm  ri^ht  to  kill  ^me,  or  being  entitled  thereto,  under  some 
person  so  qualified,  the  same  shall  be  adjudged  to  be  an  exposing  to  sale 
vithin  the  meaning  of  Uiat  statute. 

(6)  1  £*/>.  Rep.  n$. 


Walkbr 

V. 
MiLU. 
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1830.  ^^o  was  called  as  a  witness  at  the  triali  and  who  said  that 
'the  land  on  which  the  trap  in  question  was  set,  was  hit 
property ;  that  he  had  been  annoyed  by  hares,  rabbits,  and 
vermin,  and  that  he  had  accordingly  ordered  the  trap  to  be 
set  by  the  defendant,  and  had  even  assisted  him  in  placii^  i^ 
in  order  to  destroy  them.  It  is  quite  clear,  that  the  master, 
being  qualified,  had  a  right  to  set  the  trap ;  and  I  even 
think  that  his  servant,  if  ordered,  had  a  right  to  do  so  during 
his  absence.  But  in  this  case  it  was  proved,  that  the 
master  was  present  at  the  time  the  trap  was  set,  and  gave 
directions  to  the  defendant,  his  servant,  to  bring  him  any 
hares  that  might  be  caught  therein.  The  trap,  therefore, 
though  set  by  the  servant,  may  be  considered  as  set  by  the 
hands  of  the  master — and  consequently,  that  the  hare  in 
question  was  caught  in  a  trap  which  was  placed  by  the  mas- 
ter on  his  own  land.  As  to  the  possession  of  the  hare  by 
the  defendant,  as  soon  as  it  was  caught,  he  took  it  to  his 
master,  when  it  must  be  considered  as  in  his  possession, 
as  tlie  placing  the  trap  in  which  it  was  taken,  was  not  only 
done  by  his  authority,  but  was  in  fact  his  own  act. 

Mr.  Justice  Burrough. — Actions  of  this  description 
are  generally  productive  of  great  mischief.  Here,  the  set- 
ting the  trap  was  the  act  of  the  defendant's  master,  and  the 
possession  of  the  hare  was  in  him,,  as  his  servant  took  it 
to  him,  according  to  his  order,  shortly  after  it  was  caught. 

Mr.  Justice  Richardson. — In  this  action,  two  penal- 
ties were  sought  to  be  recovered  from  the  defendant,  the 
one  for  setting  a  snare,  the  other  for  exposing  a  hare  to  sale. 
But  the  snare  was  in  fact  set  by  the  master,  by  whose  order 
the  hare  was  caught.  When  it  was  caught,  it  did  not  re- 
main in  the  possession  of  the  defendant,  but  he  took  it  to 
his  master,  according  to  directions  given  him  by  the  latter  so 
to  do.    This  case  bears  a  strong  analogy  to  that  of  Warne* 
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ford  V.  Kendall  (a),  where  it  was  held,  that  the  possession  of 
game  by  a  servant  employed  to  detect  poachers,  who  took  it 
up  after  it  had  been  killed  by  strangers  on  the  manor,  in 
order  to  carry  it  to  the  lord,  was  not  a  possession  within  the 
penalty  of  the  Game  Laws. 

Rule  refused  (6). 

(a)  10  Eatt^  19. 

(6)  See  also  Spurrier  v.  Vale^  10  Eaat,  413,  where  the  Court  hcld» 
that  it  might  be  presnmed,  that  if  a  gamekeeper  kill  game,  he  does  so 
for  the  use  of  his  lord. 


1820. 


Walkba 

V, 

Mills. 


Ex  parte  Jones. 

Mr*  Serjt.  Onslozc,  on  the  first  day  of  this  Term^  had  ob- 
tained a  rule  nisi,  that  the  clerk  of  the  warrants  might  enter 
and  file  the  certificates  of  the  applicant,  from  tlie  year  1815 
to  1819>  on  an  affidavit  which  stated,  that  he  had  long 
previously  been  admitted  an  attorney  of  this  Court,  and  that 
his  certificate,  for  the  last  four  years,  had,  by  mistake,  been 
filed  in  the  Court  of  King's  Bench ;  that  from  the  time  of 
his  admbsion  to  1815,  his  certificates  had  been  regularly 
filed  in  this  Court,  when  he  changed  his  agent,  who  had  in- 
advertently taken  out  his  certificates  in  the  Court  of  King's 
Jiench,  where  he  had  not  been  admitted. 

Mr.  Jtistice  Burrougii  (the  only  Judge  in  Court)  di- 
rected a  notice  to  be  given  to  the  Stamp  Office,  to  ascertain 
whether  the  duties  had  been  regularly  paid  during  these 
four  years ;  which  having  been  accordingly  done,  and  no 
cause  shewn,  the  rule  was  this  day  made 


Tuetdajy 
April  i5. 

If  the  certill- • 
cate  of  an  at- 
torney of  tUt 
Court  be, 
through  mis- 
take  of  bit      * 
ageot,  filed  ia 
A.  B»  where 
he  was  not  ad* 
mltted,for  fmur 
■nccesiive 
years,  such 
certificate  may 
be  entered  and 
filed  here,  on 
a  notice  of  the 
fact  being 
ffiven  to  Um 
Stamp  Ofllee. 


Absolute. 
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Wednesday,         HiNDE^  Demandant;   HiNDEi  Tenant;    Bland, 
^P'"*^-  Vouchee. 

A  warrant  of    Mr.  Segt.  Onslow  moved,  that  this  recovery  might  pass, 

??**"^'^il     under  the  following  circumstances  : — 
recovery  was  o 

taken  and  ac- 
knowledged 

before  two  The  warrant  of  attorney  was  taken  and  acknowledged  al 

Commission*       /-»        m  •  i  ^^ 

ers,  at  Cme      Cape  Town,  m  the  Cape  of  Good  Hope,  before  two  Com- 

wraud'affidavit  missioners,  on  the  19th  July,  1819.  One  of  the  Commis* 
•dmwled"***  signers,  George  Cadogan,  made  the  usual  affidavit  of  caption, 
mentwas  and  acknowledgment    before    the  Deputy  Fiscal  at  Cape 

«f  them,  be-  Town,  which  aflSdavit  was  there  sworn,  on  theSlst  Jiify 
^^^U«l"  following ;  and  indorsed  on  the  affidavit  was  a  certificate  of 
tiiere.  En-  a  notary  public  residing  in  Cape  I'own,  that  the  Commis- 
affidavit  was  a  sioner  who  had  made  the  affidavit  of  the  caption  and  ac- 
notary,  that  *  knowledgment,  was  sworn  in  his  (the  notary's)  presence,  to 

theCommis-  fl,^  ^^^i^  ^f  ^ig  g^n^g  affidavit,  before  P.  B.  Borchend,  on 
■loner  wlio  had  '  ; 

made  it  was       the  day  of  9  1819*     And  he  further  certified, 

pretence,  on  ^^^  the  said  P.  B.  Borchend  was  Deputy  Fiscal,  and  as 

™^  ^^y  such,  usually  administered  oaths,  and  had  power  to  administer 

Ow»ittog  t^  such  oaths ;  and  that  the  name  George  Cadogan,  subscribed 

and  month),  to  the  said  affidavit,  and  also  the  name  P.  B.  Borchend, 

of  the  certifi-  subscribed  to  the  jurat,  were   of   their  respective  bands- 

S^^^Se*^  writing.       At  the  bottom  of   this  certificate,    the  notaiy 

date,  which  public  making  it,  had  put  the  date  of  the  Slst  of  July, 

ap  the  Jurat  of  1819>   his  name  and   description,  and  also,   as  supposed, 

Aft  ^KmJM  *  A  

Held  tlntthe  (f*^^  *®  ^'^^  ^^^  E^^^)f  ^^^  notarial  seal.  The  only 
recoverymight  question  was,  whether  the  recovery  should  pass,  there  be- 
■tanding  such    ing  a  blank  in  the  body  of  the  certificate  for  the  day  and 

month  when  George  Cadogan  was  sworn  to  the  truth  of  the 
affidavit  of  caption  and  acknowledgment. — ^Tfae  learned  Ser- 
jeant contended,  that  the  recovery  should  be  allowed  to  pass, 
notwithstanding  this  blank,  and  urged,  that  the  fact  of  the 
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date  of  the  certificate  (Slst  July\  being  the  same  day  as 
that  of  the  jurat  of  the  affidavit  of  caption,  it  was  evidence, 
prima  facie^  that  the  certificate  was  a  certificate  of  the  oath 
being  taken  on  the  same  Slst  Julj/^  and  that  it  could  not  be 
of  a  subsequent  day ;— that,  by  the  statute  23  Eliz.  c.  3.  5. 2, 
it  was  enacted,  **  that  no  recovery  should  be  reversed  for 
false  or  incongruous  Latin,  rasure,  interlining,  inserting  of 
any  warrant  of  attorney  or  proclamation,  omission  of  the 
return  of  the  sheriff,  or  any  odier  want  of  form  in  words, 
and  not  in  matter  of  substance,**  and  that  in  Pigoti  on  Re- 
coveries (a),  it  is  stated,  that ''  recoveries  being  judicial  exe- 
cutions of  the  agreement  of  parties,  the  law  gives  them  all 
favourable  construction  imaginable;  and  that  the  Judges 
even  extend  their  powers  to  serve  the  parties'  intentions.** 


84» 


18M. 


HlMDBy 

DemaiMUuit, 


The  Court  observed,  that  it  wvls  a  careless  proceeding; 
but  were  of  opinion,  that  as  the  date  was  inserted  at  the 
bottom  of  the  certificate,  it  was  sufficient  to  supply  the 
defect. 


(a)  Cap.  10,  page  167. 

(6)  But  see  S3  Eliz,  c,  3.  «.  5,  by  which  it  ii  enacted,  that  ''  every 
person  who  shall  take  the  knowledge  of  any  fine  or  warrant  of  attorney, 
of  any  tenant  or  vouchee,  for  suffering  any  common  recovery,  or  shaU 
certify  them,  or  any  of  them,  shall,  with  the  certificate  of  the  award, 
or  warrant  of  attorney,  certify  also  the  day  and  year  wherein  the  tame 
was  acknowledged." 
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Wednesday, 
April  26. 

The  affidavit 
on  which  to 
move  for  judg- 
ment agahist  a 
casaal  ejector, 
in  the  case  of  a 
vacant  posses- 
■ion,  where  one 
copy  of  the  de- 
claration was 
■worn  to  have 
been  fixed  on 
the  premises, 
and  another 
served  on  the 
lessee,  bnt  not 
on  the  pre- 
mises. It  is  ne- 
cessary to  state 
that  sach  les- 
see was  tenant 
in  possession  at 
the  time  of  the 
service. 


Doe,  on  the  demise  of  Seabrook  r.  Roe. 

jVIr.  Seijt.  Ileywood  moved  for  a  rule  nki,  for  judgment 
against  the  casual  ejector  in  this  case,  on  an  affidavit,  stating 
that  the  premises  were  shut  up ;  that  one  copy  of  the  decla- 
ration had  been  fixed  on  the  gate-way  of  the  yard,  and  another 
delivered  to  the  lessee,  on  the  14th  instant,  being  before  the 
essoign  day  of  this  Term ;  but  it  did  not  state,  that  the 
copy  was  served  on  him  on  the  premises.  It  was  further 
sworn,  that  two  years'  rent  was  in  arrear,  and  that  the  lessor 
had  power  to  re-enter  under  the  lease. — But  as  the  affidavit 
did  not  state  that  the  lessee  was  the  tenant  in  possession  at 
the  time  of  the  service. 

The  Court,  on  consideration,  refused  the  rule  (a). 

(a)  See  Docy  d.  Tarhury  v.  Roty  1  Chit,  Tltp,  506,  where  it  appears 
necessary  to  state  in  the  affidavit,  that  a  copy  of  the  declaration  lias 
been  left  oyi,  as  well  as  affixed  to  the  premises. 


Thursday, 
Aprils?. 


DiNSDALE,  Assignee  of  the   Sheriff  of  Middlesex  r. 

Eames. 


Where,  in  an  Mr.  Seijt.  Pellf  on  a  former  day  in  this  Term,  obtained  a 

anas^i^mcnt  ''"^^  "«/,  that  tlie  sum  ofcf51,   paid  under  a  writ  of  capias 

wa*tok!Jn**^"h  ^^  satisfaciendum,  might  be  restored  by  the  plaiutiff's  at- 
defendant  not 

K?nv"*  perfected  bail,  and  an  action  being  bronsrht  on  the  bond,  he  became 
wmitniptbetween  plea  and  verdict,  and  obtained  his  certificate  after  final  judir- 
ineni :— Held,  that  he  wan  discharged  from  the  damages  and  costs  of  the 
laiier  action,  as  the  debt  on  die  bail  bond  was  proveable  under  Uie  commis- 

•'OH. 
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toniey,.  to  the  defendant  or  his  attorney.  Tlie  payment  had  1820. 
been  made  under  the  following  circumstances : — ^ITie  de-  -n"^^"^^ 
fendant  was  arrested,  at  the  suit  of  the  plaintiff,  in  Easier  «• 

Term,  ISlQy  in  an  action  of  debt,  and  bail  not  having  been 
duly  perfected,  an  assignment  of  the  bail  bond  was  taken, 
on  the  dd  of  June  in  that  year.  Process  was  accordingly 
served  on  the  defendant,  in  an  action  on  the  bond,  to  which 
an  appearance  was  entered,  and  a  declaration  having  been 
delivered,  a  plea  was  filed  on  the  17th  of  that  month.  In 
November  following,  a  commission  was  issued  against  the 
defendant,  and  he  was  declared  a  bankrupt.  In  Hilary 
Term,  1820,  the  action  on  the  bail  bond  was  tried,  and  the 
plaintiff  obtained  a  verdict  Judgment  was  accordingly 
signed  in  the  same  Term,  and  the  defendant  taken  in  execu- 
tion for  the  damages  and  costs  of  such  action,  on  the  29th 
of  March  last,  on  which  day  his  certificate  was  allowed  by 
the  Chancellor,  havuig  been  previously  signed  by  the  major 
part  of  his  creditors,  on  the  8th  of  February  preceding. 
The  ca.  sa.  under  which  the  defendant  was  arrested,  was 
indorsed  to  levy  £73,  and  the  above  sum  of  £51  was 
accordingly  given  to  the  plaintifif's  attorney,  in  part  pay- 
nieut. 

Mr.  Serjt.  Taddy  now  shewed  cause. — The  only  question 
is,  whether  a  defendant  in  an  action,  who  gives  a  bail  bond 
to  the  sheriff,  and  becomes  bankrupt,  but  after  plea  pleaded 
and  verdict  obtained,  in  a  suit  on  the  bond,  is  discharged 
from  the  damages  and  costs  of  such  suit,  if  he  obtains  his 
certificate  after  final  judgment  is  signed  i  The  debt  on  the 
bail  bond  could  not  be  proveable  under  the  commission, 
because  judgment  was  not  obtained  until  long  after  it  had 
issued.    The  cases  since  Langford  v.  Ellis  (a),  of  Ex  parte 


(a)  1  H.  Bl.  99,  B. 


M 


DiNSDALB 
V. 


3&S  CASES   IN   EASTER  TERM, 

1820.  Hill{a\  Ex  parte  Charles  ib\  Walker  v.  Barnes  (€),  mi 
Buss  V.  Gilbert  {d),  establish  this  principle,  that  if  the  came 
of  action  be   not  complete  or  perfect,  even  although  die 

Eames.  mere  costs  are  only  necessary  for  its  completion,  the  liebt 
cannot  be  proveable  under  the  commission.  [Mr.  Justice 
Burrough. — Ex  parte  Charles  is  the  leading  case,  but  there, 
the  damages  were  unliquidated,  and  incapable  of  being  le* 
duced  ta  certainty,  until  after  judgment.]  In  that 
there  was  a  verdict  before  the  bankruptcy,  but  in  this  it 
afterwards,  which  makes  it  still  stronger.  If  this  had  been 
an  action  of  tort,  and  a  verdict  had  ascertained  the  amoont 
of  the  damages,  before  an  act  of  bankruptcy  committed  by 
the  defendant,  still  the  debt  could  not  be  proved  under  the 
commission.  The  case  of  CorXrere// v.  Owston(e)  bears  the 
strongest  resemblance  to  the  present,  where  it  was  decided, 
that  if  a  bail  bond  to  a  sheriff  be  not  forfeited  until  after 
the  bankruptcy,  the  debt  cannot  be  proved  under  the  com* 
mission,  for  it  is  a  new  and  distinct  cause  of  action.  The 
case  of  BoutefleiiT  v.  Coats  (f),  where  it  was  determined, 
that  a  certificate  discharges  a  bankrupt  from  a  debt  accruing 
before  the  commission,  although  judgment  be  dot  obtained 
till  after  the  certificate  allowed,  is  contrary  to  principle 
and  law ;  for  costs  cannot  be  proved  under  a  commission, 
when  a  verdict  is  given  after  the  bankruptcy ;  and  JLord 
Mansfield  held,  that  the  penalty  being  forfeited,  the  debt  wae 
due,  although  execution  could  not  be  taken  out  for  more 
than  the  damages ;  and  Uie  case  of  The  Overseers  of  &• 
Martin  in  the  Fields  v.  JVarren(g),  decided,  that  an  unli- 
quidated demand  arising  on  a  bastardy  bond,  was  not  prove^ 
able  under  a  commission,  as  it  was  in  the  nature  of  debt 
upon  a  contingency,  incapable  of  valuation,  and  coose* 
quently,    that    the   penalty  could    not    be    considered  as 


(o)  11  Ves.  646 {b)  14  East,  197.     S.  C.  16  Ves.  «56.« 


(c)  1  Marsh.  346 {d)  S  Mauk  fy  Selw.  70. («)  1  Burr.  436. 

(/)  Cotrp,  t5.  (g)  1  Bamew.  ^  Aid.  491. 
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the   debt^    for  the  purpose    of    proof    uuder    a    commis- 
sion. 

Mr.  Serjt.  Pe//,  in  support  of  the  rule. — ^The  case  of 
Cockeri/l  v.  Owston  is  distinguishable  from  the  present,  as  it 
did  not  appear  there,  whether  the  bond  was  forfeited  or  not  be- 
fore the  bankruptcy,  and  if  it  was  not  forfeited  until  after- 
wards, it  is  quite  clear  that  it  could  not  be  proved  under  the 
commission.  The  case  of  Bouteflour  v.  Coats  is  not  only  in 
point,  but  is  also  undistinguishable  from,  and  must  govern 
the  present;  and  the  doctrine  contained  in  that  case  has 
never  since  been  impugned.  The  question  in  the  case  of 
Tfic  Overseers  of  St.  Martin  in  the  Fields  v.  fVarren,  arose 
on  a  bastardy  bond,  on  which  it  was  necessary  to  assign 
breaches  ; — but  here,  the  original  debt  was  created,  and  its 
amount  ascertained  on  the  forfeiture  of  the  bond,  if  the 
damages  had  been  unliquidated,  the  argument  for  the  plain- 
liflF  might  prevail.  The  general  principle  is,  that  if  a  de- 
mand in  the  nature  of  damages,  be  capable  of  being  li- 
quidated and  ascertained  at  the  thne  of  the  bankruptcy^ 
so  that  a  creditor  can  swear  to  the  amount,  he  may . 
prove  it  as  a  debt  under  the  commission,  as  in  an  action 
of  assumpsit  on  a  quantum  meruit.  So,  in  ix  parte 
Day  (a)  it  was  held,  that  if  a  bond  be  given  to  replace 
stock  on  a  given  day,  it  may  be  proved,  if  the  bond  is 
forfeited  before  the  bankruptcy  of  the  obligor.  The 
statute  5  Geo,  2.  c.  30.  s.  7,  is  confirmatory  of  tliis  prin- 
ciple^ as  bankrupts  are  thereby  discharged  from  all  debts 
due  or  owing  by  them  at  the  time  of  their  bankruptcy. 
Here,  the  original  debt  was  due  at  the  time  of  the  bank- 
ruptcy, and  as  bail  were  not  perfected,  the  bail  bond  was 
assigned    to   the  plaintiff.       If,    therefore,    the    defendant 


1820. 


DiVSDALS 

r. 
Eaxis. 


\ 


VOL.  IV, 


(a)  7  Vea,  301. 
A   A 
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18^0.        might  be  discharged  from  the  original  debt,   he  mi^t  be 
equally  so^  from  this  subsequent  and  substituted  debt.     In 


I>I.N»DAI,B 


ft.  Scott  ^,  Ambrose  {a\  it  was  determined,  that  coats  io 


KAMBf. 


action  bear  relation  to  the  original  debt,  and  are  to  be  rec- 
koned parcel  of  it.      If,  therefore,  tlie  debt  is  discharged, 
by  the  debtor's  having  become  a  certificated  bankrupt,  so  are 
the  costs ;    and  it  was  there  further  held,  that  costs  in  error, 
have  the  same  relation  as  costs  in  the  action.     Independ- 
ently of  that  case,  however,  Bouleflour  v.  Coats  is  of  itself 
sufficient,   to  shew  that  the   defendant  is  discharged   by  his 
certificate  from  the  damages  and  costs  incurred  in  the  action 
on  the  bail  bond,  and  that  of  Ex  parte  Charles,  and  the 
others  which  have  established,  that  where  the  cause  of  ac- 
tion  is   incomplete,   the   debt   is  not  proveable  under  the 
commission,   are  wholly  beside    the    present    question,  as 
here  the  debt  might  have  been  sworn  to  at  the  time  of  the 
bankruptcy. 

Lord  Chief  Justice  Dallas. — ^The  rule   that  mutt  go- 
vern cases  of  this  description  is  perfectly  clear,  viz.  that  no 
debt  can  be  barred  by  the  certificate  of  a  bankrupt,  unless 
such  debt  be  contracted  with  certainty  before  his  bankruptcy. 
Here,  the  defendant  had  given  a  bail  bond,  and  bail  not 
having  been  perfected  in  the  original  action,  which  had  been 
commenced  against  him,  the  amount  of  the  original  debt 
was  clearly  ascertainable  before  the  bankruptcy,  and  therefore 
might  have  been  proved  under  the  commission.  Independently 
of  this,    however,  the  case  of  Bouteflour  v.  Coats  is  pre- 
cisely in  point,    and   decisive  of  the  present  question — die 
principle  of  which  has  never  since  been  over-mled,   or  even 
questioned  ;  and  in  Scott  v.  Ambrosej  it  was  held,  that  costs 
in  a  suit  have  relation  to  the  original  debt.     If,  therefore, 
the  debt  be  discharged,    the   same   rule    applies   to  costs, 


(a)  3  Mau,  if  Selw,  S26. 
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and  it  appears  that  even  costs  in  error  may  be  assimilated  1820^ 

to  costs  in  a  cause,  and  as  constituting  part  of  the  original  pmsDAta 

debt.     On  the  decision  of  both  these  cases,  therefbre.  I  am  _  «• 
of  opinion,  that  this  rule  must  be  made  absolute.                  ' 

Mr.  Justice  Burro  ugh. — I  am  of  the  same  opinion. 
The  case  Ex  parte  Charles  is  wholly  inapplicable  to  the 
present.  That  was  an  action  for  a  breach  of  promise  of 
marriage ;  and  after  verdict,  but  before  judgment,  the  plain- 
tiff took  out  a  commission  of  bankrupt  against  the  de^ 
fendant,  and  it  was  held  not  to  be  a  good  petitioning 
creditor's  debt.  There,  too,  the  damages  were  unliqui- 
dated until  the  judgment ; — on  which  principle  the  decision 
of  the  Court  turned.  Here,  however^,  there  was  a  penalty 
which  constituted  a  debt,  proveable  under  die  commission. 
In  cases  of  annuities,  the  Court  of  Chancery  has  admitted  the 
amount  of  the  contingent  debt  to  be  valued  and  proved ;  the 
estimation  being  made  according  to  the  duration  of  the  life 
of  the  annuitant  (a).  If  this  bad  been  an  action  of  tort,  the 
case  might  have  been  different ;  but  the  substance  of  the 
action  on  the  bail  bond  is  to  enable  the  plaintiff  to  recover 
the  amount  of  his  debt  in  the  original  suit.  I  fully 
concur  with  my  Lord  Chief  Justice,  in  thinking  that  the 
case  of  Bouteftour  v.  Coati  is  precisely  in  point,  the  deci- 
sion of  which  cannot  now  be  doubted,  and  therefore,  the  de- 
fendant is  discharged  by  his  certificate,  from  the  damages  and 
costs  incurred  in  the  action  brought  against  him  by  the  plain- 
tiff on  the  bail  bond. 

Mr.  Justice  Riohardson. — I  am  of  the  same  opinion^ 
The  action  on  the  bail  bond  was  brought  to  recover  the 
amount  of  the  original  debt.     It  is  therefore  the  same  in 


(«)  See  £x  T^te  U  Comfti,  1  Atk.  t5U 
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substance  ;  and  from  the  case  of  Scott  v.  Ambrose,  it  ap- 
pears tliat  the  costs  are  accessorial,  and  bear  relation  to 
the  original  debt.  In  Mr.  Ford^s  MS.  note  of  the  case  of 
Graham  v.  Benton  (a),  where  an  action  was  brought  against 
the  defendant,  a  bankrupt,  for  a  debt  due  before  his  bank- 
ruptcy, and  judgment  was  given  diereon,  and  a  writ  of  error 
was  brought;  and  then  he  obtained  his  certificate,  and  after- 
wards judgment  was  affirmed  on  the  writ  of  error,  and  the 
defendant  taken  in  execution  for  the  debt  and  costs,  the 
Court  are  made  to  say,  "  The  defendant  being  a  bankrupt, 
and  having  delivered  up  his  effects,  it  was  unjust  to  prose- 
cute the  original  action ;  and  as  he  had  no  defence  against 
that  for  want  of  his  certificate,  the  writ  of  error  was  ne- 
cessary to  suspend  execution  till  the  certificate  could  be 
had ; — and  though  the  costs  on  the  affirmance  are  strictly  a 
new  demand,  yet  they  ought  to  be  considered  as  attendant 
upon,  and  springing  from  the  original  one  :  so  the  defendant 
ought  to  be  discharged  from  both." 

Rule  absolute. 


(a)  Cited  14  East,  201. 


Thursday, 
April  ^7. 

A  plaintiff  re- 
sident in  Irc' 
land  is  bound 
to  give  security 
for  costs,  al- 
though he  may 
some  times 
come  over  and 
sojourn  in  this 
country. 


Mahon  V.  Martinez. 

Mr.  Scrjt.  Peli,  on  a  former  day  in  this  Term,  had  ob- 
tained a  rule  nisi,  that  the  proceedings  in  this  cause  might  be 
stayed,  until  the  plaintiff  gave  security  for  costs,  on  an  affidavit 
which  stated,  that  he  was  resident  in  Ireland^  or  elsewhere, 
out  of  the  jurisdiction  of  this  Court. 

Mr.  Serjt.  Onsloiv  now  shewed  cause,  on  ao  affidavit  of 
the  clerk  to  the  plaintiff's  attorney,  who   sworei   that  the 
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plaintiff  was  alternately  residing  in  London  and  Dublin,  and 
contended^  that  he  therefore  did  not  come  within  the  rule 
requiring  him  to  give  such  security. 

But  the  Court  held,  that  the   affidavit  in  support  of  the 
rule  was  sufficient ;  and  it  was  consequently  made 

Absolute  (tf). 

(a)  See  1  Tidd,  7  th  edit.  552. 
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Cromack  v.  Heathcote. 


Saturday, 
April  je9. 


J  HIS  was  an  action  of  trespass,  brought  against  the  de-  ComiDniiica- 
fendant,  as  sheriflp  of  the  county  of  Herfford,  for  break-  a  party  to  an 
ing  and  entering  the  plaintiff's  house,  and  seizing  and  sell-  ^o'fid^^^t^P 

ing  his  stock  and  furniture,   under  a  writ  of  fieri  facias.  although  they 

do  not  relate 
to  a  canse  ex- 

At  the  trial  of  the  cause  before  Chief  Baron  Richards,  prog^ew  a"the 
at  the  last  Assizes  at  Hertford,   the  question  was,  whether  ^'™«  they  were 
the  property  belonged  to  the  plaintiff  or  his  father,  who  had  fore,  where  an 
assigned  it  by  bill  of  sale  to  the  former,   shortly  before  the  applied  to^by 
execution  had  issued  against   him  (the  father)  ?     To  prove  *  f*^®""*  ^® 
that  the  assignment  was  fraudulent,  the  defendant  offered  to  by  which  his 

II  I         1   -     'n-i     4*    I        >     1  ft   property  was 

call  an  attorney,  to  whom  the  plaintiff  s  father  had  applied  to  be  assigned 

to  prepare  it,  which  he  had  declined  doing,  as  he  was  aware  stated  *that*" 

that  an  execution  had  been  previously  issued  ascainst  him.  there  was  no 

'         ^       "^  ^  °  ^  consideration' 

llie  father  told  him,  that  no  consideration   had  been  given  for  the  assign- 

for  the  assignment  by  his  son,  but  that  he  was  to  consider  the  attorney 

refused  to  pre- 
pare it,  and  it 
was  afterwards  drawn  by  another : — Held,  that  snch  attorney  was  precluded 
froni  giving  evidence  of  that  fact,  in  an  action  brought  by  the  son,  in  which  the 
vaVidity  of  the  deed  was  atteoipted  to  be  disputed,  although  he  was  not  em- 
ployed iii  the  cause. 
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ISM.        thai  duclosure  as  a  confidential  communicatioiK    The  mtCor- 

^^^'^        ncy  then  absolutely  refused  to  draw  the  deed,  which  was  afc 

«.  terwards  prepared  by  another  attorney,  who  was  also  em* 

OIATBCOTB.   pj^jygj  jQ  conduct  the  present  action.    The  learned  Baroo 

thought  that  this  was  a  confidential  communication,  made-by 

a  client  to  his  attorney,   and  therefore  did  not  aUow  the 

latter  to  be  examined  as  a  witness ;  and  the  Jury  foond  a 

verdict  for  the  plaintifi;  damages  ,£300. 

Mr.  Serjt.  Taddy  now  moved  that  this  verdict  might  be 
set  aside,  and  a  new  trial  granted,  and  submitted,   that  the 
evidence  of  the  attorney  ought  to  have  been  received,  as 
the  rule,  that  confidential  communications  between  attorney 
and  client  are  not  to  be  revealed,  is  confined  to  such  com* 
munications  only  as  are  made  with  reference  to  professional 
business,  during  the  relation  of  attorney  and  client,  in  the 
progress  of  a'  cause.     Lord  Chief  Justice  Abbait,  in  a  late 
case  (a),  allowed  an  attorney  to  be  examined  as  to  a  deed  he 
had  drawn  respecting  a  dissolution  of  partnership.  So,  in  Duf- 
Jin  V.  Smith  (6),  which  was  an  action  of  debt  on  bond,  the 
plaintiff's  attorney  was  admitted  by  Lord  Kenyan  to  prove 
that  the   bond  bad  been  given  on  an  usurious  considcta- 
tion.    In  Cobden  v.  Kendrick{c),  where,  after  a  compro- 
mise,  though  before  the  final  conclusion  of  a  cause,  a  party 
told  his  attorney,  by  way  of  exultation,  that  he  had  suc- 
ceeded in  recovering  a  sum  of  money  to  which  he  was  not 
entitled,  it  was  held,  that  the  attorney  might  prove  this  fad, 
because  it  was  not  a  confidential  commuaicaUon ;  and  die 
Court  there  observed  (cf),  that  the  difference  is,  whelher  die 
communication  was  made  by  the  client  to  his  attomej,  ui 
confidence,  as  instructions  for  conducting  his  cause,  or  a 
mere  gratis  dictum.     In  The  Duchess  of  Kingston*$  aueie)^ 


(a)  ITtdnnra  ▼.  flcnOov,  SittiiifB  after  HiUnf  Tenn,  1819.* 
(6)  Petke't  N.  P.  C.  3d  edit  146>  (c)  4  Term  Rep.  «Sl.- 

{i)  li.  iSt.     ■  (g)  11  9.  IV*  tJ5. 


Cromack 

V. 

Heatucoti. 
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Lord  Mansfield  said,  that  an  attorney  may  be  called  and  1020. 
questioned  as  to  a  collateral  fact  within  his  own  knowledge, 
or  to  a  fact  which  he  might  have  known,  without  being  en- 
trusted as  an  attorney  in  the  cause.  The  case  of  Wilson  v. 
Rastall  (a)  decided,  that  an  attorney,  not  employed  as  such, 
in  the  particular  busbess  which  is  the  subject  of  enquiry,  is 
not  within  the  rule,  although  he  may  have  been  consulted 
confidentially.  Tliat  case  bears  a  strong  analogy  to  tlie 
present ;  and  Du  Barre  v.  Livette  (6),  merely  decided,  that 
a  person  who  acts  as  interpreter  between  an  attorney  and  his 
client,  stands  precisely  in  the  same  situation  as  the  attorney 
himself.  Still,  however,  the  rule  is  confined  to  com- 
munications made  by  a<:lient  to  his  attorney  within  the  pro- 
gress of  the  cause  in  which  the  parties  may  be  engaged. 

Lord  Chief  Justice  Dallas. — In  this  case,  the  plaintiff's 
father  applied  to  an  attorney  to  prepare  a  deed,  the  effect 
of  which  was,  to  assign  his  property  to  his  son.  The 
attorney,  however,  being  aware  of  his  circumstances,  and 
that  an  execution  had  previously  issued  s^inst  him,  refused 
to  draw  it.  In  fVilson  v.  Rastall,  Lord  Kenyan  said  (c), 
that  '^  in  order  to  see  whether  the  party  offered  as  a  witness 
were  privileged  or  not,  it  was  necessary  to  enquire  whether 
he  was  in  the  situation  which  he  assumed  to  himself,  viz. 
whether  he  was  in  a  situation  over  whose  conduct  his 
client  had  an  interest  ?  and  his  Lordship  observed,  that  it 
expressly  appeared  from  his  own  evidence,  that  he  was 
not,  nor  could  he  be  employed  as  an  attorney."  Here, 
however,  the  party  was  an  attorney,  and  the  father  went 
to  consult  him  on  professional  business.  I  own,  however, 
I  was  at  first  rather  staggered  as  to  what  fell  from  my 
Brother  Taddy,   that  protection  can  only  be    extended  to 


(a)  4  Term  Rep.  753.  (6)  Peaki^t  N.  P.  C.  Sd  edit  108. 

(c)  4  Term  Rep,  748. 
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those  communications  >¥hich  are  made  between  attomies 
and  their  clients,  relative  to  a  cause  existing  at  the  time, 
or  about  to  be  commenced  when  such  communications 
are  made.  It  does  not  appear  to  me,  however,  that  the 
cases  cited  in  support  of  that  proposition  bear  it  out. 
But  it  is  quite  clear,  that  they  are  inapplicable  to  the  pre- 
sent, where  the  plaintiff's  father  went  to  an  attorney,  to 
prepare  a  deed,  by  which  his  property  might  be  conveyed 
to  his  son,  and  having  given  him  the  necessary  directions, 
he  observed,  that  no  consideration  had  been  given  for  the 
assignment,  on  vliich  the  attorney  refused  to  draw  it.  Tljis 
must  be  considered  as  a  confidential  communication,  anJ 
whether  the  attorney  were  employed  in  the  cause  or  not, 
seems  to  me  to  be  wiiolly  immaterial,  and  consequently,  I 
have  not  the  least  doubt  but  that  his  rejection  as  a  witness 
at  the  trial,  was  not  only  perfectly  right,  but  consistent  with 
the  long-established  principles  of  law. 


Mr.  Justice  Bureough. — I  entertain  no  doubt  what- 
ever, but  that  the  testimony  of  this  witness  was  most  pro- 
perly rejected.  It  would  be  most  mischievous,  if  a  commu- 
nication of  this  nature  could  be  disclosed,  and  I  take  the 
rule  to  be,  that  wherever  an  attorney  is  consulted  profes- 
sionally by  his  client,  the  communications  made  to  him  must 
be  considered  as  confidential,  whether  they  relate  to  a  cause 
tl^n  in  progress  or  not. 


Mr.  Justice  Richardson. — If  a  party  employ  an  attor- 
ney to  sell  an  estate,  and  it  turns  out,  on  consulting  him, 
that  the  title  is  defective,  can  such  attorney  disclose  the  de- 
fect ?  I  never  before  heard  that  communications  made  by 
a  client  to  his  attorney  were  to  be  confined  to  those  made 
in  the  progress  of  a  cause ;  on  tlie  contrary,  I  have  always 
understood  that  they  cxtertded  to  all  professional  business 
tliat  may  be  conducted  between  them,  and  1  therefore  fully 
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concur  with  the  Court  in  thinking,  that  the  testimony  of  this 
witness  was  most  properly  rejected  at  the  trial. 

Rule  refused. 
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An  appliratioD  was  also  made  for  a  new  trial  in  this  cause,  on  two 
other  grounds : — first,  that  tho  a!>si$;nroent  was  in  itself  fraudulent ;  se- 
condly, that  there  had  been  no  change  of  possession,  so  as  to  vest  the 
property  in  ilu*  plaintiff.  Both  these  questions  tlic  Lord  Chief  Baron 
left  to  the  Jury,  on  the  evidence,  and  they  found  a  general  verdict  for  the 
plaintiff.  Mr.  Serjt.  Taddtjj  in  support  of  the  latter  objection,  now  cited 
the  CiLso  of  iVordall  v.  Smith  (a),  \iherc  it  was  held,  that  an  assignment  of 
personal  property  was  void  as  against  creditors,  unless  there  be  a  com- 
plete change  of  possession,  and  that  it  is  not  enough  that  a  person 
is  put  in  to  keep  possession  jointly  with  the  assignor,  and  he  relied  on 
the  expressions  used  by  Lord  EUenh<n-ough  \u  that  case.  But  the  Court 
held,  that  they  were  preclnded  from  disturbing  the  verdict  on  those  ob- 
jections, as  it  negatived  fraud,  and  observed,  that  the  case  of  H'ardall 
V.  Smith  had  beeu  frequently  dissented  from,  and  that  from  Kidd  v. 
Ruu'li7isnH{h)y  an<l  smeral  sulisequent  decisions,  the  question  whether  a 
bill  of  sale  be  fraudulent  in  its  concoction  or  not,  is  a  matter  of  fact 
for  a  Jury  to  decide  ;  and  they  intimated,  that  they  would  confer  with 
the  Chief  Haron  as  to  tlic  chanj:jc  of  possession — and  on  this  day  Lord 
<'liief  Justice  Dallai  s;iid,  that  that  learned  Judge  was  perfectly  satis- 
fied with  the  vei  diet.    The  rule^  therefore,  as  to  those  objections,  was 

also 

Refused. 

(o)  1  Campb.  333.  (fr)  2  Bos,  tf  Put,  59. 


HossACK  and  others,  Assignees  of  Osbourne,  a  Bank-      Saturday, 


rupt  r.  Masson. 


April  29. 


This  was  an  action  of  trover,  brought  by  the  plaintiffs,  as  The  owner  of 

assignees  of  Osbotirne^  a  bankrupt,  to  recover  from  the  de-  signed  *her 

to  persons 
abroad,  who 
hypothecated  her,  and  directed  the  Captain  to  sign  a  bottomry  bond.  On  her 
arrival  in  London,  he,  by  their  direction,  delivereti  the  register  to  the  defendant 
(the  agent  of  the  consi{;nees),who  gave  it  to  their  solicitor,  to  institute  proceedings 
in  the  Court  of  Admiralty,  on  tlie  bottomry  bond.  The  ship  was  sold,  by  order  of 
that  Court,  and  the  register  decreed  to  be  given  np  to  the  purchaser.  Tlie  owner 
became  bankrupt,  and  his  assignees  brought  an  action  of  trover  for  the  regi- 
ster :--Hel<l,  that  they  could  not  reeover,  as  they  might  have  appeared  in  ue 
Admiralty  Court,  and  prevented  the  sale  of  tlie' vessel,  and  as  tne  delivery  of 
the  register  to  the  purchaser,  under  the  decree  of  tliat  Court,  was  not  a  con- 
version. ' 
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1820.       fendant  the  certificate  of  register  of  the  ihip  ^talania,  of 
HoMAcs:     ^^^  ^  bankrupt  was  the  owner  at  the  time  of  bis  bank- 

»•  ruptcy. 

MAfsoir. 

At  the  trial  of  the  cause  before  Mr.  Justice  Burroughs 
at  GuUdhall,  at  the  Sittings  after  the  last  Term,  it  appeared 
that  the  bankrupt,  in  July,  1817|  had  consigned  the  ship  to 
West  and  Co.  in  Jamaica,  by  the  recommendation  of  the 
defendant,  their  agent  in  London,  and  who  employed  her 
improperly,  and  eventually  obtained  a  bottomry  bond  on  her, 
for  her  full  value.  The  master  swore  that  such  bond  was 
unnecessary,  and  that  he  was  compelled  to  sign  it,  under  the 
directions  of  West  and  Co,  On  her  arrival  in  this  country, 
he  quitted  her,  and  delivered  her  certificate  of  register,  and 
.  other  papers,  to  the  defendant  (being  directed  to  do  so  by 
West  and  Co.),  who  having  got  the  vessel  reported  and  en- 
tered at  the  Customhouse,  handed  the  papers  over  to  the 
attorney  of  West  and  Co.  to  enable  proceedings  to  be  taken 
on  the  bottomry  bond  in  the  Admiralty  Court.  A  suit  vras 
afterwards  commenced  there  by  West  and  Co.  as  the  holders  of 
the  bond,  and  a  proctor  appeared  for  the  plaintiffs,  as  assignees 
of  Osbourne  the  owner.  The  ship  was  eventually  sold  by  the 
order  of  that  Court,  who  decreed  the  register  to  be  delivered 
up  to  the  purchaser,  which  was  accordingly  done. — For  the 
plaintiffs  it  was  contended,  that  the  defendant  was  not  justi- 
fied in  delivering  over  the  register  to  West  and  Co.V  attorney, 
who  gave  it  to  the  officer  of  the  Admiralty  Court,  they  havii^ 
demanded  it  before  the  sale  of  the  vessel — and  that  the  de- 
tention by  the  defendant,  in  the  first  instance,  was  illegal, 
and  consequently,  that  the  delivery  was  a  conversion.  Tlie 
learned  Judge,  however,  was  of  opinion,  that  the  plaintiffs 
were  not  entitled  to  recover,  as  they  had  not  opposed  the 
sale  of  the  ship  in  the  Admiralty  Court,  and  that,  even  if 
they  had,  they  might  afterwards  have  objected  to  the  delivery 
of  the  register ;  and  he  accordingly  directed  a  nonsuit 
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Mr.  Seijt.  Faughan  now  applied  for  a  mle  nisi,  that  this 
nonsuit  might  be  set  aside,  and  a  new  trial  granted,  or  that 
a  verdict  might  be  entered  for  the  plaintiffs,  and  submitted, 
that  although  they  might  have  objected  to  the  delivery  of 
the  register  to  the  purchaser  of  the  vessel,  under  the  decree 
of  the  Admiralty  Court,  still,  that  the  defendant  was  guilty 
of  a  conversion,  by  receiving  it  fropi  the  captain,  and  hand- 
ing it  over  to  the  attorney  of  fVett  and  Co.  The  proceedings 
there,  afford  no  answer  to  the  present  action,  as  at  the  utmost, 
they  can  only  go  in  mitigation  of  damages.  The  Admiralty 
decree  did  not  apply  to  the  register,  to  which  the  plaintifi 
were  unquestionably  entitled,  at  the  time  the  defendant  re- 
ceived it  from  the  master  of  the  vessel.  Had  it  been  delivered 
to  them,  they  must  have  been  cited  to  bring  it  into  the  Court 
of  Admiralty,  and  they  would  then  have  had  an  opportunity 
of  objecting  to  the  sale.  The  reason  for  their  not  appear- 
ing there  was,  because  they  had  incurred  the  expence  of 
bringing  the  present  action.  Besides,  tte  suit  there  was 
ultimately  dismissed,  which  amounted^  an  acknowledgment 
that  the  bottomry  bond  was  fraudulent  and  void,  and  had 
been  improperly  obtained  from  the  captain,  who  had  beeo 
compelled  to  sign  the  same.  Until  a  libel  had  been  given 
by  the  defendant  in  the  Admiralty  Court,  the  plaintifis  could 
not  enter  into  the  merits,  and  the  suit  there  was  dismissed 
before  libel,  which  is  equivalent  to  a  non-pros.  Although, 
therefore,  the  plaintiffs  may  have  avoided  the  opportunity  <^ 
contesting  the  validity  of  the  bottomry  bond,  and  objecting 
to  the  l^ale  of  the  ship,  still,  those  circumstances  afford  no 
answer  to  the  conversion  of  tlie  register,  which  had  been  f>re- 
viously  consummated. 


1890* 


HOSSACK 

V. 

Massov* 


Lord  Chief  Justice  Dallas. — I  am  of  opinion  that 
under  the  facts  of  this  case,  there  is  no  ground  whatever  for 
the  present  application.  It  appoars  that  the  defendant  was 
agent  to  West  and  Co.  who  were  resident  in  Jamaica^  and 
to  whom  the  bankrupt  had  consigned  a  vessel,  of  wiucfa  be 


HOSSACK 


Masson* 
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1820.        was  the  owner.     While  there,  she  was  hypothecated,  and 
although  the  master  said  it  was  unnecessary,  he  signed  a 
«.  deed  of  hypothecation^  as  well  as  a  bottomry  bond.     On  the 

arrival  of  the  vessel  in  this  country,  the  register  and  other 
papers  belonging  to  her,  were  delivered  by  the  master  to  the 
defendant,  by  the  direction  of  West  and  Co.  who  afterwards 
instituted  a  suit  in  the  Admiralty  Court  on  the  bottomiy 
bond.  The  defendant,  in  the  first  instance,  delivered  over 
the  register  to  their  attorney,  for  the  purpose  of  commencing 
proceedings  there,  and  it  was  afterwards  handed  over  to  a.i 
officer  of  that  Court,  who  had  competent  jurisdiction  to 
order  such  delivery,  for  the  purpose  of  completing  the  sale 
of  the  vessel.  That,  therefore,  was  not  an  unlawful  coo- 
version,  for  the  party  would  be  liable  to  contempt  if  he  had 
disobeyed  such  order.  The  plaintiffs  had  notice  of  the 
proceedings  in  the  Admiralty  Court,  and  might  have  opposed 
the  order  for  the  sale  of  the  vessel,  and  it  appears  they 
might  have  interpotted  subsequently  to  that  event.  If  this 
did  not  amount  to  an  acquiescence  of  the  sale  on  their  parts, 
still,  they  took  no  steps  whatever  to  oppose  it.  Afterwards, 
however,  the  Jndge  of  that  Court  ordered  the  register  to  be 
delivered  up,  as  being  necessary  to  complete  the  title  to  the 
vendee  on  the  sale  of  the  ship.  He  bad  a  competent  juris* 
diction  so  to  do,  and  I  therefore  think  that  such  a  delivery 
.cannot  be  deemed  an  unlawful  conversion.  At  all  events, 
the  plaintiffs  may  have  their  remedy  by  bringing  another 
action. 

Mr.  Justice  BurrouGh. — When  the  facts  of  this  case 
were  fully  understood  at  the  trial,  I  entertained  no  doubt 
whatever.  At  first,  they  appeared  to  be  complicated ;  but 
the  proceedings  in  the  Admiralty  Court  were  eventually 
proved  to  have  been  regular.  The  plaintiffs,  as  assignees 
of  tlie  bankrupt,  demanded  the  register  from  the  defendant, 
on  tlie  5th  of  December,  1818,  when  the  supposed  conver- 
sion took  place,  but  the  suit  was  commenced  in  the  Admi- 
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ralty  Court  on  die  28th  of  November  preceding.  After  1820. 
the  commencement  of  that  suit,  the  ship  was  seized^  and  hossack 
the  parties  were  cited  to  appear.  The  plaintiffs  might  have 
appeared  three  days  after  that  citation,  and  it  was  proved 
that  a  proctor  was  present  on  their  behalf.  They  might  then 
have  contracted  for  the  vessel,  or  given  bail,  and  disputed  or 
prevented  the  sale ;  but  they  did  neither.  After  the  ship 
had  been  sold,  it  became  necessary  to  give  up  the  register  to 
the  vendee,  for  the  purpose  of  completing  his  title.  No  ob- 
jection was  even  then  made  by  the  plaintiffs,  and  the  sale 
could  not  be  perfected  without  the  delivery  of  the  register, 
which  was  ordered  by  the  Court  of  Admiralty,  hamg 
full  jurisdiction  to  make  such  an  order.  The  Captain  had , 
a  property  in  the  vessel,  although  he  was  not  an  equal  part 
owner  with  the  bankrupt,  and  when  he  delivered  the  register 
to  the  defendant,  nothing  whatever  was  said  as  to  the  bot- 
tomry bond.  I  therefore  am  of  opinion,  that  the  plaintiib 
are  not  entitled  to  recover  in  this  action. 

Mr.  Justice  Richardson. — I  am  entirely  of  the  same 
opinion.  The  defendant,  in  the  first  instance,  received  the 
register  tlirough  the  directions  of  fVest  and  Co,  and  it  was 
eventually  delivered  over  to  the  purchaser  of  the  ship,  in 
pursuance  of  a  decree  of  the  Court  of  Admiralty,  which  had 
competent  jurisdiction  to  make  such  an  order.  That  cannot 
amount  to  a  conversion. 

Rule  refused. 
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April  «9. 

Hie  Coprt  vr'iXL' 
gnnttLhabeai 
eorpui  in  the 
first  instance* 
to  bring  np  an 
infant*  wno 
had  absconded 
from  his  ft- 
ther^  and  was 
detained  by  a 
third  person 
withont^his 
coDfent. 


In  Re  Pearson. 

Mr*  Serjt.  Blosset  moved,  diat  Peanon  the  yoanger^  inq;ht 
be  brought  up  on  a  habeas  corpus,  on  an  affidavit  which 
stated,  that  he  had  absconded  from  his  father,  without  hia 
knowledge  or  consent,  to  the  house  of  a  person  by  die  name 
of  Richardson,  who  was  then  resident  inYorkshire;  that  the 
father  went  to  enquire  for  him  there,  when  Richardson  aaid, 
that  he  was  gone,  and  not  then  an  inmate  in  his  house ;  that 
a  constable  afterwards  wrote  the  father,  that  his  son  was 
still  there ;  that  the  former  again  went  there,  when  Richardr 
son  confined  his  son,  and  said  that  he  was  his  {Richardson^s) 
apprentice ;  that  the  son  was  only  thirteen  years  of  age,  and 
that  his  father,  although  assisted  by  the  constable,  could  not 
take  him  out  of  Richardson's  house,  he  having  locked  him 
up  for  the  purpose  of  preventing  them  from  so  doing. 

On  the  Court's  enquiring,  whether  this  was  not  in  the  na- 
ture of  an  application  for  a  rule  nisi,  that  the  writ  might 
issue?  the  learned  Serjeant  referred  to  fVooifs  CBse(a),  to 
shew  that  this  Court  has  a  general  jurisdiction  to  grant  writs 
of  habeas  corpus,  in  all  cases  whatsoever,  in  the  first  ib- 
stance.  He  also  cited  the  case  of  The  King  v.  ^enehpe 
Smith  (b),  on  which  the  application  was 

Granted  (c). 


«ii*i 


(a)  3  JVils,  172.  .(6)  2  Stra.  982. 

(c)  In  the  case  of  The  Kingv.DeUnai;  Lord  Mavt^ld  said,  that 
"  lu  cases  of  writs  of  habeas  corpusy  directed  to  private  persons,  *  to 
bring  up  infants,'  the  Court  is  bound,  ex  debUo  jtutitia,  to  set  the  inlhnt 
free  from  an  improper  restraint,  but  they  are  not  bound  to  deKver 
them  over  to  any  body,  nor  to  give  them  any  privilege ;— that  tibis  nitist 
be  left  to  their  discretion,  according  to  the  circiunstances  that  shall  np« 
pear  before  them." 

•  3  Bmr.  Ii36. 
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Brandon  and  another  v.  Hcbbai^d*  Tnendar^ 

May  2d. 

This  was  an  action  of  assumpsit,  for  work  and  labour.    At  i4. and B. were 
the  t(ial  of  the  causci   before  Mr.  Justice  Holroyd,  at  die  u  attoniie*. 
last  Assizes  at  Stafford,  it  appeared  that  the  plaintiffs  were  appoCitedre- 

in  partnership  as  attomies.  and  had  commenced  this  action  P'^T!?  ^^^  ^ 
.  the  Sheriff:— 

against  the  defendant^  for  the  costs  of  preparing  a  replevni  Held^  that  an 
bond  by  one  of  the  plaintiffs,  and  for  the  attendance  of  the  ^^l^^'of 

other  as  a  witness  at  the  trial.     Brandon  had  been  appointed  Pf^parfoKarc* 

•^"^  plevm  bond 

a  replevin  clerk  to  the  Sheriff,  and  all  the  business  relating  must  be 
to  the  duties  of  that  office  was  transacted  by  him  alone.    It  alone^althou^ 
was  proved,  that  the  defendant  came  to  the  plaintiffs'  office,  coted'in  the 
where  their  general  business  was  transacted,  for  the  porpoae  ^^  where 
of  replevying  goods,  and  directed  a  bond  to  be  taken  in  suf*  riedon  their 
ficient  sureties,  which  was  accordingly  filled  up,  and  the  ^       i>a»"»e«i. 
stamp    provided    in    their  office.        For   the  defendant  it 
was  insisted,  that  the  present  action  was  not  maintainable 
at  the  suit  of  both   the  plaintiffs,  as  partners,  but  should  ^ 
have  been  brought  in  the  name  of  Brandon  only,  as  he  alone 
had  been  appointed  replevin  clerk  to  the  Sheriff,  and  conse- 
quently that  the  expences  of  preparing  a  replevin  bond  could  • 
be  paid  to  him  only.    The  learned  Judge  was  of  opinion  that 
the  objection  was  well  founded,  and  accordingly  directed  a 
nonsuit.     Leave,  however,  was  given  the  plaintiffs  to  move 
that  it  might  be  set  aside,  and  a  verdict  entered   for  them 
for  £^.  135.  6d.  being  the  amount  of  the  costs  of  preparing 
the  replevin  bond. 

Mr.  Serjt.  Peake  accordingly  now  moved,  that  the 
nonsuit  might  be  set  aside,  and  a  verdict  entered  for 
the  plaintiffs  for  that  sum.  By  the  statute  \  ic  2  Ph.  Sf 
M.  Cn  12.  s.  3,  it  is  enacted,  that  the  Sheriff  shall  ap« 
point  four  deputies,  whp  shall  have  authority  in  his  name 


A 
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1020.         to  make  replevies,   in   such  manner  as  the   SheriflF  ought 
Brandon      ^^  ^^>  ^"^  "^  replevin  bond  is  directed  to   be  taken  by  that 

f-  statute:    and  by  the  11  Geo.  2.  c.  19-  s.  23,   SheriflFs,  and 

Hubbard.         ,         /«         .      .  ,      •  i     •  «  i 

other  omcers  having  authority  to   grant  replevins,  may  take, 

in  their  own  names,  from  the  plaintiff,  and  two  responsible 
persons  as  sureties,  a  bond  in  double  the  value  of  the  goods 
distrained,  Sec.  and  such  Sheriff,  or  other  officer,  shall, 
at  the  request  and  costs  of  the  avowant,  assign  such  bond 
to  him,  by  indorsing  and  attesting  the  same.  Neither  of 
those  statutes,  which  are  the  only  ones  relative  to  officers  in 
replevin,  contain  any  direction  respecting  a  remuneration  to 
be  made,  either  to  the  Sheriff,  replevin  clerk,  or  other  oiBcer 
M'ho  should  prepare  the  bond.  Although,  therefore,  one  of 
the  plaintiffs  only  was  the  replevin  clerk,  still,  as  he  Mas  in 
partnership  with  the  other,  the  costs  of  preparing  it  consti- 
tuted a  debt  due  to  both,  as  the  stamp  was  provided  by 
them  jointly,  and  the  business  done  relative  to  the  bond 
formed  part  of  the  joint  account  of  the  partnership.  In 
IVilUtt  V.  ChambcrsXo),  it  was  held,  that  if  two  are  partners 
as  attornies  and  conveyancers,  and  one  receive  money  to  be 
laid  out  on  mortgage,  the  other  is  liable  for  the  amount,  al- 
though his  partner  give  a  separate  receipt  for  it.  Both  the 
plaintiffs,  therefore,  might  join  in  bringing  the  present  ac- 
tion. If  it  had  been  brought  against  them  by  the  distri* 
butor  of  stamps,  for  any  matter  or  deficiency  as  to  the 
stamp  on  tlie  bond,  it  would  have  been  no  answer  for  one 
of  them  to  have  stated,  that  he  alone  was  liable  as  a  re- 
plevin clerk. 

Lord  Chief  Justice  Dallas. — It  appears  tliat  tlie  learned 
Judge  who  tried  this  cause  thought  the  objection  taken  by 
the  defendant  was  well  founded,  and  therefore  directed  a 
nonsuit;  and  I  entertain  no  doubt  whatever  that  his  direc- 
tion was  perfectly  right.     It  was  the  duty  of  Brandon  alone 


(a)  Catr/i.   814. 
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tb  make  out  and  prepare  the  replevin  bond,  lie  alone  being 
the  replevin  clerk,  and  his  partner  having  no  right  whatever 
to  interfere ; — although  no  remuneration  is  given  by  statute  to 
a  replevin  clerk,  for  the  expences  of  preparing  a  replevin 
bond,  still,  as  Brandon  alone  acted  in  that  capacity,  tiie 
action  should  have  been  brought  in  his  name  only* 

■ 

Mr.  Justice  ButtuouGH  concurred. 

Mr.  Justice  Richardson. — The  defendant  applied  toi 
liraudon  only,  for  the  purpose  of  having  a  replevin  bond 
prepared,  and  such  application  was  made  to  him  in  his  ca- 
pacity of  replevin  clerk,  and  not  as  a  partner  with  the  co- 
plaintiff,  for  business  conducted  by  them  on  their  general 
account. 

Rule  refused. 


3G0 

1820. 


Brandon 
r. 

HUDBAItD. 


MonLET  r.  Law  and  Baruett. 

Mr.  Serjt.  Cross,  on  a  former  day  in  this  Term,  had  ob- 
tained a  rule  nisi,  that  the  testatum  capias  ad  respondendum^ 
on  which  the  defendants  had  been  arrested  iri  this  cause,  and 
the  proceedings  thereon,  might  be  set  aside  for  irregularity, 
and  that  the  bail  bond  which  had  been  given,  might  be  deli- 
vered up  to  be  cancelled,  on  the  ground  of  a  misnomer  in  the 
plaintiff's  christian  name.  He  founded  his  motion  oil  an  affi- 
davit which  stated,  that  she  had  sued  by  the  christian  name  of 
Mary,  her  real  name  being  Martha,  and  that  she  had  never 
been  known  by  the  former  appellation.  He  observed,  that 
as  no  declaration  had  been  filed,  the  proceedings  might  bi^ 
Set  aside  on  payment  of  the  costs  of  this  motion ;  and  relied 

VOL.  IV.  n   B 


Tiieiday, 
May  i. 

The  misnomer 
of  a  plaint itf 
in  a  writ  under 
Mrbich  the  de- 
fendant is  ar- 
rested, can  on- 
ly be  taken  ad- 
vantage of  by 
plea  in  abate- 
ment. 


Law. 
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1820.  on  the  csLse  of  fVilks  v.  Lorck  (a),  where  it  was  held,  tbflt 
^^'"'^^  if  a  defendant  be  arrested  by  a  wrong  christian  name^ 
r.  the   Court  will  interfere,   and  discharge  him    on    motioii^ 

and  not  leave  him  to  plead  his  misnomer  in  abatement* 

Mr.  Seijt.  Vaughan  now  shewed  cause. — ^Here,  there  is  a 
misnomer  in  the  plaintiff's  christian  name ;  the  defendants 
therefore  might  have  treated  the  process  as  a  nullity :  or,  if 
the  plaintiff  had  declared,  they  might  have  pleaded  in  abate- 
ment; but  such  misnomer  affords  no  grouud  for  setliDg 
aside  the  proceedings  on  a  motion  of  this  description. 

Mr.  Serjt.  Cross^  in  support  of  the  rale. — The  defendants 
are  not  bound  to  wait  until  the  plaintiff  has  declared,  in 
order  to  put  in  their  plea  in  abatement; — the  irregularity 
might  have  been  waived  by  appearance. — In  Wilks  v.  Lorckp 
the  defendant  was  in  custody,  and  shewed  by  affidavit  that  he 
was  never  called  by  the  name  of  Bernard,  until  the  sheriff  bad 
arrested  him  by  that  name ;  and  no  distinction  can  be  drawn 
between  a  misnomer  of  the  plaintiff  or  of  the  defendant. 

Lord  Chief  Justice  Dallas. — ^This  is  a  case  of  a  mis- 
nomer in  the  christian  name  of  the  plaintiff.  In  The  Clerk 
of  the  Trustees  of  Taunton  Market  v.  Kimberley  (6),  it  was 
.  held,  that  a  misnomer  of  the  plaintiffs '  should  be  pleaded  in 
abatement,  and  could  not  be  moved  in  arrest  of  judgment. 
In  Hole  V.  Finch  (c),  where  a  defendant  had  a  wrong  christian 
name  and  addition  given  him  in  a  writ  of  capias,  and  ap- 
peared, and  put  in  bail  by  his  right  name  and  addition, 
and  the  plaintiff  declared  against  him  by  such  right  name  and 
addition,  the  Court  would  not  interpose^  and  set  aside 
the  proceedings  for  irregularity.     In  Gardner  v.  Walker  (i). 


(a)  2  Taunt,  399.— — (6)  t  Sir  W.  £1.  ItfO.  (c)  S  WiU.  393.- 

{d)  S  Anstr.  935. 
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where  the  name  of  the  plaintiff  was  mistaken  in  the  pro- 
cess and  subsequent  pleadings,  and  the  mistake  was  disco- 
vered before  trial,  the  Court  of  Exchequer  gave  leave  to 
amende  while  all  was  in  paper,  and  a  distinction  was  there 
drawn  between  the  misnomer  of  a  plaintiff  and  defendant ; 
and  Mr.  Baron  Thompson  doubted  whether,  if  the  amend- 
ment had  not  been  moved  for,  the  misnomer  would  have 
been  a  ground  of  nonsuit,  as  he  observed  the  objection 
might  have  been  taken  by  a  plea  in  abatement,  which 
seemed  a  proper  mode  to  take  advantage  of  it.  In 
JVilks  V.  Lorck,  the  defendant  Was  discharged,  on  the 
ground  that  the  process  on  which  he  was  arrested  was  void 
ab  initio^  and  that  the  sheriff  who  took  him  was  a  tres- 
passer, and  liable  to  an  action  of  false  imprisonment.  I 
therefore  think  that  the  misnomer  in  this  case  can  only  be 
taken  advantage  of  by  a  plea  in  abatement. 
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MORLIT 

Law. 


Per  Curiam. 


Rule  discharged  {a). 


(fl)  See  Kingston  t.  Uewellyn,  ante,  page  3ir. 


Gray  and  Others  v.  Shilling.  Wedneiday, 

Mays. 
Xhis  was  an  action  on  the  case,  brought  by  the  plaintiffs,  as  Where,  by  a 
proprietors  of  a  stage  coach,  against  the  defendant,  a  toll-  aTt  /ceil^sf 

c.  67,  a  certaiii 
toU  wai  im- 
posed on  carriai^es,  and  not  on  the  horses  drawing  them^  with  a  provision  that 
no  persons  having  paid  such  tolU,  and  producing  a  ticket,  should  be  again 
liable  on  the  same  day — and  by  a  subsequent  local  act,  49  Geo,  5.  e,  28,  re* 
citing  the  former  one,  the  old  tolls  were  repealed,  and  others  imposed  in 
respect  of  the  horses  drawing,  and  not  on  the  carriages,  but  all  the  provision^ 
of  the  former  act  were  to  be  continued  as  fully  as  if  they  had  been  re- 
enacted  : — Held,  that  toll  having  been  paid  on  horses  passing  with  a  carriage, 
no  new  toll  was  demandable  on  the  same  horses  returning  the  •mnf  day,  al- 
though drawing  a  different  carriage* 

B    B    t 
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Gray 

V, 

Shillitic. 


gate  keeper,  for  detaining  ttieir  coach  and  horses,  tor  tum^ 
payment  of  toll  alleged  to  be  due  under  the  2  Geo.  S.  c.  67/ 
and  49  Geo.  3.  c  28.     The  declaration  stated,  that  a  cer- 
tain toll-gate,  situate  in  the  parish  of  Lamberhursif  in  the 
county  of  Keni,  commonly  called  Lamberkurst  Pound  Gaie/ 
erected,  standing,    and    being    upon  and  across  a  certain 
public  highway  in  that  parish,  was  and  is  a  gate,   erect- 
ed    by  virtue  of  a  certain  act    of  parliament,   made   and 
passed  in  the  2  Geo.  3.  intituled,  ''  An   act  for  continuing, 
enlarging,  and  rendering  more  effectual,  so  much  of  an  act 
made  in  the  14  Geo.  2.  as  related  to  the  amending  and  re- 
pairing the  roads  leading  from  Kipping^s  Cro8»  to  Lamber^ 
hurst  Pound,   PuUen^s  Hill,    and  Flimwell,  in   the    said 
county  of  Kent ;"  and  that  the  plaintiffs,  after  the  passing  of 
the  said  act,  and   after  the  passing  of  a  certain  other  act  of 
parliament,  made  and  passed  in  the  49  Geo.  3.    intituled, 
''An  act   for  continuing  the  term,  and  enlarging  the  powers 
of  two  acts  of  his  present  Majesty,  for  repairing  the  roads 
from  Kipping^s  Cross  to  Lamberkurst  Pound  and  PullerCs  Hilly 
in  the  county  of  Kent,  and  to  Flimwell  Fent,  in  the  county 
of  Sussex,'^  and  certain  other  roads  in  the  said  acts  described ; 
to  wit,  on  theSlst  of  June,  18199atthe  parish  of  Lamberkurst 
aforesaid,  in  the  county  aforesaid,  were  lawfully  possessed  of 
divers,  to  wit,  four  horses,  which  then  and  there  drew  a  cer- 
tain coach  of  the  plaintiffs',  in  and  along  the  said  highway, 
and  through  the  said  toll-gate,  and  that  for  their  so  passing 
through  the  same^  the  plaintiffs  paid  to  the  defeildant,  being 
the  toll-gate  keeper  appointed  to  collect  the  tolls  at  the  said 
gate,  the  toll  by  him  demanded  and   due  in  that  behalf,  by 
force  of  the  statute  in  such  case  made  and  provided,  and 
obtained  and  received  from  the  defendant,  so  being  such  toU- 
gate  keeper,  a  proper  and  sufficient  ticket,  denoting  the  due 
payment  of  such  toll ;  and  tliat  afterwards,  and  before  twelve 
o'clock  at  niglit  of  the  same  day,  to  wit,  at  three  o'clock  of 
the  afternoon  of  that  day^  the  same  horses  were   lawfully 


Shillimo* 


IN    THE  FIRST  YKAR  OF  C£0.   IT.  373 

drawing  another  and  different  coach  of  the  plaintiffs,  in  and  1020, 
along  the  said  highway,  and  near  to  the  said  gate,  for  the  ^^ 
purpose  of  passing  through  the  same  free  of  toll,  and  for  ^  v. 
that  purpose  the  plaintiffs  then  and  there  presented  and 
shewed  to  the  defendant  the  aforesaid  ticket,  and  demanded 
permission  of  the  defendant,  as  and  still  being  such  toll-gate 
)ceeper,  to  pass  through  the  said  gate  with  the  said  horses, 
and  the  said  last-mentioned  coach,  free  of  toll,  according  to 
the  form  of  the  statute,  &c. : — yet  that  the  defendant,  well 
knowing  the  premises,  but  contriving  to  injure  the  plaintiii's, 
did  pot  nor  would,  suffer  or  permit  the  said  horses,  with  the 
last-mentioned  coach,  so  to  pass  through  the  said  gate  free 
of.  toll,  but  whoUj  refused  so  to  do,  and,  on  the  contrary 
thereof,  falsely  and  deceitfully  pretending  that  a  certain  toll, 
to  wit,  the  sum  of  1;.  4d.  was  due  aild  payable  to  the  de- 
fendant, under  and  by  virtue  of  the  statute,  &c.  to  wit,  on, 
&c.  at,  &c.  aforesaid,  wrongfully  and  injuriously,  closed  and 
fastened  the  said  gate,  and  kept  and  coqtinqed  the  same  so 
closed  and  fastened,  for  a  long  space  of  time,  to  wit,  for 
the  space  of  one  hour,  and  thereby  wrongfully  and  injuri- 
ously stopped  and  detained  the  said  horses,  and  last  men- 
tioned coach,  and  prevented  the  same  from  passing  through 
the  said  gate,  for  the  said  space  of  time,  and  until  the  plain- 
tiffs paid  to  the  defendant  the  said  sum  of  money,  so  pre- 
tended to  be  due  and  payable  as  aforesaid,  contrary  to  the 
form  of  the  statute,  &c. :  By  means  whereof  the  plain-* 
tiffs  have  been  and  are  greatly  injured  and  damnified, 

To  this  declaration  the  defendant  demurred  generally,  and 
the  plaintiffs  joined  in  demurrer.  The  cause  now  came  on 
for  argument,  when 

Mr.  Serjeant  Taddy,  in  support  of  the  demurrer,  ob- 
served, that  the  only  question  was,  whether  a  person  who 
has  paid  toll  once  for  horses  drawing  a  carriage  on  th^ 
joad  in  question,  is  bound   to  pay  toll  a  second  time  on  tbd 
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•ame  day,  for  the  same  horses,  on  repassing  or  retomiiig  oo 
the   same  road,  with  a  diflferent  carriage?      That  will  de- 
pend on  the  construction  of    the    49  Geo.  3.  c.   28(fl)f 
which  was  passed  for  continuing  the  term  and    enlargmg 
the  powers    of    two   former  acts    for   repairing  the  same 
road.     There  is  no  clause  in  that  statute  exempting  horses 
returning  or  passing  a  second  time  through  the  same  gate, 
on  the  same  day,  but  drawing  a  different  carriage,  from  the 
payment  of   a   new   toll; — ^ihe  only  exemptions  being  on 
horses  drawing  materials  for  the  use  of  the  road,  or  the  pur- 
poses of  agriculture — and  where  exemptions  are  expressly 
mentioned,  others  cannot  be  implied.     The  49  Geo.  3.  con- 
tains a  general  re-enactment  of  all  the  provisions  in  2  Geo.  5, 
(C.  67  (b),  subject  only  to  amendments  and  alterations  coo- 


(a)  By  which  (after  reciting  the  2  Geo,  3.  c.  67 ,  and  S7  Geo.  5.  c.  80.), 
it  was  enacted^  that  those  acts,  and  all  and  every  the  powers,  antbo- 
ritieSy  provisions,  regulations,  penalties,  forfeitures,  claoses,  mmtten 
aud  things,  therein  respectively  contained,  except  such  as  relate  to  ex* 
emptions  from  stamp  duties,  and  except  such  as  are  thereby  Taried,  al- 
tered, or  repealed,  should  be,  and  they  were  thereby  further  continued 
for  and  during  the  term  thereinafter  mentioned,  as  fully  and  effectually, 
to  all  intents  and  purposes,  as  if  the  same  were  repealed  and  re-enacted 
in  the  body  of  that  act,  but  subject  nevertheless  to  the  amendments, 
alterations,  variations,    and    additions  Uierein  contained,    and  whkh 
should  commence  and  take  effect  immediately  upon  the  pasting  of  that 
act:  And  after  reciting  that  it  was  deemed  expedient  that  the  tolls  in  and 
by  the  said  recited  acts  granted  or  authorized  to  be  taken  on  the  said 
roads,  should  be  repealed,  and  other  and  greater  tolls  granted  imtead 
thereof,  it  was  enacted,  that  all  and  singular  the  tolls  granted  or  antho- 
rized  by  the  said  recited  acts  to  be  taken  on  the  said  roads,  should,  from 
and  after  the  second  Monday  next  after  tlie  passing  of  that  act,  be,  and 
the  same  were  thereby  repealed,  and  that,  instead  tliereof,  there  shoold 
be  demanded  and  taken,  at  all  the  gates  and  turnpikes  erected  or  cod- 
' tinned  by  virtue  of  the  said  recited  acts,  or  that  act,  the  several  tolls 
following,  viz.— For  every  horse,  mare,  geldiug,  mule,  or  other  beait 
drawing  any  carriage,  the  sum  of  four-pence  ;  for  every  horse,  mare, 
gelding,  mule,  or  other  beast,  laden  or  unladen,  and  not  drawing,  the 
sum  of  one  penny. 

(6)  By  which  (after  reciting  the  14  Geo,  f .)  it  was  enacted,  that,  fron 
and  after  the  1st  of  Junf,  1762,  it  should  be  lawful  for  the  tmstees  ap- 
pointed to  pnt  that  act  in  execution,  to  demand  and  take  the  sevml 
tolls  and  duties  thereinafter  mentioned,  instead  of  the  tolls  and  daties 
laid   and  made  payable  by  the  former  act,  of  the  14  Gm.!,    befbis 
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tained  in  the  former.     The  only  pointy  therefore,  is,  whether 
the  exemptions    in    the   2  Geo.  3.  are    re-enacted    in    the 
49  Geo.  3.  It  is  quite  clear  they  are  not,  as  they  are  varied  by 
the  latter  statute,  and  even  if  they  were  re-enacted,  it  would 
be  beside  the  present  question,  as  by  the  2  Geo.  3.  the  toll  was 
imposed  on  carriages  passing  through  the  gate,  and  by  the 
49  Geo.  S.  on  the  horses  drawing   them ;   and  the   former 
contained  a  provision,  that  no  person  who   had  paid  tolli 
should  be  liable  to  pay  again  for  returning  through  the  same 
gate  on  the  same  day,  but  that  if  they  passed  with  a  carriage 
a  third  time  on  the  same  day,  then  that  they  should  be  liable 
to  pay  the  toll  imposed  on  such  carriage,  and  receive  ano- 
ther ticket,   which  should  entitle  them  to  return  once  more 
toll  free.      As,  therefore,  there  is  no  clause  in  either  act  ex- 
empting horses  passing  a  second   time    through    the  same 
gate,  drawing   a   different  carriage,  every  such  carriage   is 
liable  to  a  distinct  toll,  although  it  may  be  drawn  by  horses 
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any  cattle  or  carriage  whatsoever  shonld  be  permitted  to  pass  through 
any  bar   or  gate   to    be  erected   by  virtue  of  that  act,  on  any  part 
of  the  roads  leading  from  Kipping*a  Cross,  to  Lamberhurst  Poind,  Put" 
ieiCs  HiUy  and  FUmweU  Vent,  iu   the  county  of  Kent,  riz. — For  every 
coach,  &c.  drawn  by  more  than  four  horses,  one  shilling ;  and  drawn 
by  three  or  four  horses,  nine-pence ;  and  by  two  horses,  sixpence ; 
and  by  one  horse,  tliree-pcnce  ; — For  every  waggon,  &c.  the  tolls  therein 
mentioned ; — For  every  horse,  laden  or  unladen,  and  not  drawing,  one 
halfpenny :  Provided,  that  no  persons  having  paid  the  tolls  and  duties 
thereby  directed  to  be  paid,  at  any  of  the  gates  or  turnpikes  erected  by 
virtnc  of  that  act,  through  which  such  persons  should  pass  with  any 
horse  or  cattle,  and  producing  a  ticket  that  such  toll  was  paid,  (which 
ticket  the  collector  was  required  upon  demand  to  give),  should  be  liable 
to  pay  again  for  returning  ever  so  often  through  the  same  gate  or  turn- 
pike  the  same  day,  or  before  twelve  of  the  clock  at  night,  witli  the  same 
horse  or  other  cattle ;   but  if  any  persons  should  pass  the  same  day 
through  the  said  turnpike  a  third  time,  with  any  carriage  whatsoever 
(with  wood  for  firing  excepted),  then  such  persons  should  be  liable  again 
to  pay  the  said  toll  or  duty  thereby  imposed,  on  such  respective  car- 
riage, and  to  receive  another  note  or  ticket,  which  the  collector  was  re- 
quired to  deliver,  which  should  entitle  tliem  to  return  through  the  same 
gate,  with  the  same  carriage,  upon  the  same  day,  once  more,  toll  free, 
and  so  totiex  tfiiotiea,  for  every  third  time  the  said  persons  should  pass 
the   same  day  through  the  same  gate  or  turnpike,  on  any  of  the  said 
roadsy  with  the  said  carriage  as  aforesaid. 
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M  liich  have  prcvioii<j|y  passed  through  the  toll-gate  with  ano? 
ther  carriage  on  the  same  day. 

Mr.  Serjt.  Bosatfquei,  cojitra, — Where  acts  of  parliameDft 
of  this  description  impose  duties  on  a  subject,  ihey  must  be 
construed  according  to  their  plain  meaning,  and  with  reference 
to  their  subject-matter  ; — and  the  intention  must  be  clear  be- 
fore  the  Court  will  allow  such  duties  to  be  imposed.  By  the 
Q.  Geo,  3  (fl),  a  toll  was  imposed  on  carriages,  and  not  on  the 
horses  drawing  them,  and  for  every  horse  not  drawing,  the  toll 
of  one  halfpenny  was  to  be  taken.  The  tolls,  therefore,  to  be 
taken  by  that  statute  for  carriages  and  horses  were  perfectly 
distinct,  and  it  was  thereby  provided  (A),  that  tolls  were  to  be 
paid  but  once  a  day,  by  persons  passing  through  the  gate 
with  horses,  but  that  if  carriages  passed  a  third  time  through 
the  gate,  such  persons  should  be  liable  to  pay  a  second  toU^ 
which  should  entitle  them  to  return  with  the  same  carriage  once 
more  toll  free,  on  the  same  day.  If,  therefore,  the  same  horses 
had  returned  with  a  different  carriage,  or  the  same  carnage 
had  passed  through  with  different  horses,  on  the  same  day,  such 
carriage  would  be  exempt  from  the  payment  of  toll ;  for  in 
Williams  v.  Sangar  (c),  it  was  held,  that  an  exemption  in  a 
turnpike  act  from  the  payment  of  toll  more  than  once  in  a 
day,  for  passing  or  repassing  with  the  same  carriage  or  horse, 
exempted  a  traveller  from  paying  a  second  time  in  the  day, 
for  the  passage  of  the  same  carriage,  though  drawn  by  dif- 
ferent horses,  being  the  same  in  number ;  and  the  reasoning 
of  Mr.  Justice  Grose  and  Mr.  Justice  Le  BlanCf  in  that 
case,  is  precisely  in  point.  Here,  the  49  Geo,  3.  makes  two 
material  alterations  from  the  former  statute,  the  one,  by  the 
increase  of  tolls,  and  the  other  by  imposing  them  on  horses 
instead  of  carriages;  but  the  powers  contained  in  the 
Q  Geo,  S,   except  certain  matters  which  were  varied  or  re- 
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pealed  by  ihe  49  Geo.  3.  were  to  continue  as  if  the  same  trcre 
repealed  and  re-enacted,  but  subject  to  the  alterations  therein 
contained,  it  was  the  intention  of  the  legislature,  that  the  pror 
visions  in  the  latter  statute  should  be  carried  into  effect  as  in 
the  former.  As,  therefore,  carriages  form  no  object  of  the 
provisions  in  the  latter  act,  the  horses  drawing  them  may  be 
exempted  on  returning,  by  virtue  of  the  provision  containing 
the  exemption  in  the  former  statute.  It  has  been  con- 
tended, however,  that  there  is  no  clause  in  either  of  the 
statutes,  exempting  horses  passing  a  second  time  through  the 
same  gate,  and  therefore  that  every  different  carriage  is  liable 
to  a  distinct  toll  every  time  it  passes  through  the  gate,  al- 
though it  may  be  drawn  by  the  same  horses  on  which  a  toll 
had  been  before  paid.  If  such  an  alteration  had  been  in* 
tended  by  the  latter  statute,  that  carriages  or  horses  returning 
the  same  day  should  pay  toll  a  second  time,  there  would  have 
been  an  express  provision  to  that  effect ;  but  the  only  dis- 
tinction between  the  two  statutes  is,  that  in  the  latter,  tolls 
are  to  be  imposed  on  the  horses  instead  of  the  carriage ;  and 
it  is  further  enacted  by  that  statute  (a),  that  the  tolls  to  be 
taken  by  virtue  of  that  act,  are  to  be  vested  in  the  trustees^ 
and  collected  and  disposed  of  in  the  same  manner  as  if 
contained  in  the  previous  acts,  respecting  the  tolls  thereby 
authorized  to  be  taken. 
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Mr.  Serjt.  Taddj/^  in  reply. — ^Tlie  case  of  IVilliams  v. 
San  gar  is  inapplicable  to  the  present,  as  it  was  decided  on 
a  different  act  of  parliament,  relating  to  a  different  road, 
and  the  exemption  there  was,  that  no  person  should  be 
subject  to  the  payment  of  toll  more  than  once  in  any 
one  day,  for  passing  and  repassing  with  tlie  same  horse  or 
carriage.  In  this  case,  there  was  no  express  exemptiop 
of  tliat  nature,  and  even  if  the  exemptions  in  the  2  Geo.  3. 


{a)  Page  4. 
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1820.        had  been  re-enacted,  they  would  not  be  applicable   to  die 
present  case.      Here,  too,  the  horses  returned  with    a  dtf> 


Gray 

r.  ferent  carriage ;  they  would  therefore  not  be  exempted  by 

the  2  Geo.  3. ;  for  the  toll  was  thereby  imposed  on  such  re* 
tpective  carriage j  which  must  imply  the  same  carriage  which 
had  previously  passed  on  the  same  day.  The  defendant^ 
therefore,  is  entitled  to  judgment. 

Lord  Chief  Justice  Dallas. — I  think  the  plaintiffs  ire 
here  exempted  from  the  payment  of  the  tolls  in  question. 
This  case  must  be  governed  by  the  decision  in  that  of 
JVilliams  v.  Sangar.  There,  a  toll  was  imposed  on  every 
carriage  and  on  every  horse  passing  through  the  gate,  and 
exempted  any  person  from  paying  more  than  once  in  a 
day,  for  passing  or  repassing  with  the  same  carriage  or 
horse ;  and  it  was  held,  that  a  traveller  was  exempted  from 
paying  a  second  time  in  the  same  day  for  the  passage  of  the 
same  carriage,  though  drawn  by  different  horses,  being  tbe 
same  in  number.  It  was  therefore  there  deemed  immaterial 
whether  the  carriage  was  drawn  by  different  horses  or  not* 
Here,  by  the  49  Geo.  3.  a  toll  is  imposed  on  every  horse 
drawing  any  carriage.  The  merely  imposing  a  toll  on  a 
horse,  instead  of  a  carriage,  makes  no  difference  what- 
ever as  to  the  exemption.  The  clauses  of  exemption  in 
the  2  Geo.  5.,  are  fully  adopted  and  re-enacted  by  die 
49  Geo.  3,  except  where  they  are  varied,  altered,  or  repealed. 
It  would  be  putting  too  extensive  a  construction  on  the  latter 
statute,  to  infer  that  tlie  legislature  intended  that  an  altera* 
tion  should  be  made  as  to  those  exemptions ;  and  even  if 
the  case  of  Williams  v.  Sangar  had  not  been  decided,  I 
should  have  thought,  from  the  construction  of  both  these 
statutes,  that  horses  having  drawn  a  carriage  through  the 
gate  in  question,  for  which  toll  had  been  paid,  would  not  be 
liable  to  pay  a  second  time  on  the  same  day,  although  they 
repassed  through  the  gate  with  a  different  carriage. 
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Mr.  Justice  BuRROUOH. — In  this  case,  it  must  be  con* 
sidered^  that  the  clauses  of  exemption  in  the  2  Geo.  3.  c.  67^ 
are  adopted  and  re-enacted  by  the  49  Geo.  3.  c.  £8,  so  as  to 
be  applicable  to  the  same  subject ;  and  this  appears  to  me 
to  be  the  intention  of  the  legislature,  by  the  spirit  of  the 
latter  statute ;  and  by  the  provision  in  the  former,  it  is 
clearly  expressed,  that  no  person  having  paid  toll  shall  be 
liable  to  pay  again  for  returning  through  the  same  gate  on 
the  same  day. 


1020. 


Gray 
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Mr.  Justice  Rfchardson. — I  am  of  the  same  opinion; 
and  think  that,  by  the  provisions  of  the  latter  statute,  all 
the  exemptions  from  the  payment  of  toll  mentioned  in  the 
former,  are  adopted  and  re-enacted.  It  is  true,  that  the 
latter  has  introduced  a  new  subject-matter,  by  imposing  a 
toll  on  horses,  instead  of  carriages.  By  the  former  act^ 
horses  returning,  or  repassing  through  the  gate  a  second 
time,  were  exempted  from  such  payment ;  and  by  the  latter 
no  toll  whatever  was  imposed  on  carriages,  but  was  trans- 
ferred to  horses  alone.  I  therefore  concur  with  the  Court 
in  thinking,  that  the  plaintiffs  are  exempted  from  the  pay- 
ment of  the  toll  in  question,  on  the  construction  of  both 
these  statutes,  as  well  as  on  the  decision  of  the  Court  of 
Ji^ing't  Bench,  in  the  case  of  Williams  v.  Sangar. 


Judgment  for  the  plaintiffs. 


QSO  eASES   IN   EASTER  TERM, 
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Thursday,  Gbimes  V.  JosEPH,  a  Prisoner. 

May  4. 

Where  a  de-  Mr.  Scrjt.  Faughan,  on  a  former  day  in  this  Term,  had  obr 

tody  bad  been  tained  a  rule  nisi,  that  the  defendant  might  be  dischargec| 

«*'declaratiMi  ^"*  ^^  custody,  as  to  the  plaintiff  in  this  cause,  he  not  bav- 

aa  of  Trinity  Jng  proceeded   to  final  judgment  against  him  in  due  time. 

Bconded  dnr-  He  founded  his  motion  on  an  affidavit,  which  stated,  that 

Vacaifon*"but  ^'^^   defendant   being  in  the  custody  of  the  Warden  of  the 

did  not  re-  F/eeL  was   charged  with  a  declaration  at  the  suit  of  the 

turn  into  cus-  .  ° 

tody  until  Hi-  plaintiff,  on  the  20th  of  Julj/  last,  as  of  the  preceding 
lowing,  fhe  '  Trinity  Term ;  that  he  was  shortly  afterwards  removed  by 
to^dUchariir*^    AflAeas  corpus  to  the  King's  Bench,  where,  having  procured 

bim,  although    the   rules,  he,   in   the  beginning  of  October  last,  absconded 

the  plaintin 

had  not  signed  to  France,  and  did  not  return  until  the  last  Term  ;  and  that 

fore^ie"end  of  ^^^  plaintiff  had  not  signed  Judgment  against  him  up  to  th^ 

wicii  Hilary        jast  day  of  that  Tern?. 
>  crm,  * 

Mr.  Serjt.  Peake  now  shelved  cause,  and  submitted,  that 
the  plaintiff  had  two  Terms  after  the  defendant's  ret^rD,  in 
which  he  might  cause  judgment  to  be  signed  against  him ; 
tliat  if  the  plaintiff  had  proceeded  in  the  action,  he  must 
have  demanded  a  plea  from  the  defendant,  and  served  the 
usual  rules  on  him,  whiph  could  not  be  done  during  hia 
absence  from  this  country ;  and  that,  even  if  final  judgment 
had  been  entered  up,  he  could  not  have  charged  the  de* 
fendant  in  execution. 

Mr.  Serjt.  Faughan,  in  support  of  the  rule,  insisted,  that 
the  rules  might  have  been  left  with  the  turnkey  of  the 
prison,  and  that  the  Marshal  would  have  been  liable  if  the 
defendant  was  not  within  his  custody,  so  as  to  be  charged  ill 
cj^pcution. 
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But  the  Court  observed,  that  the  rule  as  to  signing  judg<^ 
inent  within  a  certain  time,  against  defendants  in  custody^ 
did  not  apply  in  this  instance,  as  the  only  object  of  that  rule 
was  to  prevent  unnecessary  custody.  The  omission  of  the 
plaintiff  to  sign  judgment  did  not  produce  the  effect  of 
detaining  the  defendant  in  custody  ;  and  they  therefore  or- 
€lered  the  rule  to  be 

Discharged* 
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Halford  V.  Dillon.  Hiursday, 

May  4. 

This  was  an  action  of  replevin,  brought  by  the  plaintiff,  for  By  a  mairiagd 
taking  and  detaining  his  corn  and   goods.     The  defendant  lands  were  li- 
avowed  for  four  years  rent  in  arrear,  of  certain  premises  jJil^f  [he^et- 

which  he  alleged  to  have  been  holden  by  the  plaintiff  as  te-  ^^o""  ^®'"  *i^e» 

.  .  4  remainder  to 

nant  to  him.     Plea  in  bar,  traversing  the  tenancy  modo  et  his  first  and 

other  sons  in 
tail  male,  with 
rever»icn  to  tiic  settlor  in  fee.  A  son,  the  issue  of  the  marriage,  devised  the 
«amc  lands  to  liis  father  (the  settlor)  for  life,  with  remainder  to  his  two  sisters 
of  the  half-blood  in  fee,  and  died  withont  issue  in  the  life-timeof  the  settlor, 
who  accepted  certain  benefits  nnd(!r  his  will,  and  afterwards  devised  the  estate 
after  the  respective  deaths  of  his  daughters  without  issue  male,  (which  event 
took  pkce),  to  A,  for  life,  with  divers  remainders  over,  under  which  latter 
will  the  plaintitf  claimed  to  be  entitled.  On  the  part  of  the  defendant,  it  was 
contended,  that  the  son  having,  by  will,  taken  upon  himself  to  devise  the 
eSitatc  to  his  father  (the  settlor)  for  life,  with  remainder  to  his  sisters  in  fee, 
and  that  the  father  having  accepted  certain  benefits  devised  to  him  by  the  said 
will  of  his  son,  had  thereby  elected  to  confirm  the  will,  and  by  such  acceptance 
and  election  had  either  divested  himself  of  the  reversion  limited  to  himself 
by  the  original  settlement,  or  was  estopped  from  setting  up  that  settlement, 
or  controverting  the  right  of  his  son  to  dispose  of  the  fee  to  his  two  sisters  j 
and  further,  that  the  father  having  admitted  an  agreement  by  him  to  convey  the 
estate  immediately  to  his  son,  in  consideration  of  the  payment  of  a  certain 
sum,  and  an  annuity  to  the  father,  with  a  proviso,  that  if  the  son  died  ia 
the  life-time  of  the  father,  the  conveyance  was  to  be  wholly  void  ;— -the  Jury 
should  have  been  directed  to  presume  some  conveyance  enabliilg  the  son  to  dis- 
pose of  the  fee  by  his  will : — Held,  however,  that  the  sisters  took  no  estate 
nndor  the  will  of  their  brother ;  it  being  clearly  the  intention  of  the  settlor  to 
avoid  the  alleged  conveyance  in  the  event  which  had  happened,  and  the  Court 
would  rather  presume  such  a  conveyance  as  was  consistent  with  that  intention, 
and  which  might  have  operated  under  the  statute  of  uses,  by  re-vesting  the 
use  in  the  father,  jn  the  event  contemplated,  without  the  necessity  of  any 
entiy : — Held  also,  that  letters  of  a  party  under  whom  the  plaiBtiffdkl  not  claims 
were  inadmissible  in  evidence  to  affect  the  title  of  the  latter* 
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V. 
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1820.  forma,  on  ^hich  issue  was  joined.  At  the  trial  of  the 
cause  before  Mr.  Justice  Richardson,  at  the  Summer  As- 
sizes at  Worcester,  1819i  it  appeared  that  die  plain ti£f  was  a 

DiLLoir.  mere  nominal  party,  but  that  the  real  plaintiff  in  the  action 
was  Sir  William  Parker,  Bart,  to  whom  the  present  plaintiff 
had  attorned  and  paid  rent.  The  circumstances  of  the  case 
were  as  follows : — 

Sir  Henry  John  Parker,  Bart,  being  seised  in  fee  of  tlic 
manor  of  Talton,  and  of  a  house  in  Salisbury  Court,  Fleet 
Street,  and  being  possessed  of  a  farm  in  the  manor  of  Tred'^ 
ington,  held  under  a  lease  for  lives  from  the  Bishop  of  Wor- 
cester,  by  indentures  of  lease  and  release,  dated  the  1st  and 
2d  of  October,  1741,  he^  in  consideration  of  marriage  with 
Catherine  Page,  his  second  wife,  conveyed  the  before  men- 
tioned estates  to  trustees,  to  the  use  of  the  said  Sir  H.  J. 
Parker,  for  life,  with  remainder  to  his  first  and  other  sons  in 
tail  male ;  remainder  to  the  use  of  Sir  H.  J.  Parker  in  fee.  The 
issue  of  the  marriage  were,  a  son,  John  Parker,  and  two 
daughters,  Catherine  and  Margaret  Sophia.  John  Parker, 
on  attaining  the  age  of  twenty-one,  in  the  beginning  of  the 
year  1766,  became  seised  of  and  entitled  to  certain  other 
estates,  and  also  took  an  estate  tail  in  remainder  in  those 
comprised  in  the  settlement  of  1741  ;  and  by  his  will,  dated 
the  2d  of  August,  1769^  he  devised  all  his  freehold  and 
other  estates  to  his  father.  Sir  //.  J.  Parker,  for  life,  and 
after  his  decease,  the  estate  he  had  lately  became  entitled  to, 
upon  trust,  for  the  benefit  of  his  sisters,  Catherine  and  Mar* 
garet  Sophia,  and  their  issue.  He  also  devised,  after  the 
decease  of  his  father,  the  manor  of  Talton,  &c.  and  all 
other  estates  whatsoever,  which  descended  to  him  from. his 
father,  to  his  two  sisters,  Margaret  and  Ann  Parker 
(daughters  of  Sir  H.  J.  Parker  by  his  first  wife),  their 
heirs,  executors,  &c.  for  ever,  as  tenants  in  common.  John 
Parker  died  in  September,  1769,  unmarried,  and  without 
issue  J — his  father,  and  Margaret  and  Ann  Parker,  his  sisters 
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of  the  half-bloody  and  Catherine  and  Margaret  Sophia^  his        1820. 
sisters  of  the  whole-blood,  and  co-heiresses  at  law,  surviving.      Halfobd 
Sir  H.  J.  Parker,  on  the  death  of  his  son,  proved  his  will,  «. 

and  enjoyed  the  estates  devised  to  him  during  his  life.  By 
his  will,  dated  the  10th  of  November,  1769,  Sir  H.  J. 
Parker  devised  his  manor  of  Talton,  and  all  other  his  free- 
hold estates,  to  trustees,  with  remainder  as  to  one  undivided 
moiety  of  all  the  premises,  to  the  use  of  his  daughter  Mar^ 
garet,  for  life,  with  limitations  to  her  first  and  other  sons 
successively,  in  tail  male,  and  as  to  the  other  moiety,  to  the 
use  of  his  daughter  jinn,  with  like  limitations  to  her  first 
and  other  sons,  with  divers  ulterior  remainders,  includ- 
ing a  limitation  to  Sir  William  Parker,  for  life,  and  to 
his  first  and  other  sons,  in  tail  male,  declaring  it  to  be 
the  meaning  of  his  will,  that  the  above-mentioned  estates 
should,  after  the  decease  of  his  daughters,  Margaret  and 
Ann,  without  issue  male,  constantly  descend  to  die  right  heir 
male  of  the  Parker  family,  in  the  manner  he  had  above  li- 
mited the  same,  as  such  heir  male  would  inherit  his  title ; 
it  being  his  intent,  that  such  his  estates  and  title  should 
descend  and  be  enjoyed  together,  as  long  as  the  laws  of 
England  would  permit.  The  testator  bequeathed  the  resi- 
due of  his  personal  estate  to  his  daughters,  Margaret  and  Annf 
and  appointed  them  his  executrixes — and  died,  in  October, 
1771,  leaving  them,  and  his  daughters,  Catherine  vluA  Marga^ 
ret  Sophia,  his  co-heiresses.  On  his  decease,  Margaret  and 
Ann  proved  his  will,  and  entered  into  possession  of  the 
estates  devised  to  them  by  their  father  and  brother.  Mar^' 
garet  died  in  May,  1785,  unmarried,  having,  by  her  will, 
dated  \st  of  Mat/,  1780,  devised  to  her  sister  u^ai//,  in  fee, 
her  moiety  of  the  estates  devised  to  her  and  herself  by  their 
brother  John,  and  all  other  her  estates,  and  appointed  her 
residuary  legatee  and  executrix.  On  the  death  of  Margaret, 
Ann  entered  into  possession  of  the  whole  of  the  estates  de- 
vised to  her  by  her  father,  brother,  and  sister ; — ^and  by  her 
will,  dated  the  1st  o(  August,   1811,  she  devised,  among 
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1820.         other  estates,  tlie  house  in  Salisburi/  Court,  to  tlie  defendani^ 
HaTford      *"^  '"*  heirs,  and  the  manor  of  Talion,  and  other  estates,- 
_  ^'  to  Harry  Parker,   father  of  Sir  William  Parker,  in   fee ; 

and  bhe  appointed  Sir  fVilliam  Parker  executor  of  her  will, 
uith  a  legacy  of  500/.  bequeathing  the  residue  of  her  per- 
sonal property  to' the  defendant  and  his  sister.  Ann  Parker 
died  on  the  26th  of  January ^  1814,  unmarried,  leaving  the 
defendant  her  heir  at  law,  and  Sir  William  Parker  proved 
her  will.  Tlie  devise  to  Harry  Parker  lapsed  by  his  death, 
in  the  life  of  Ann^  the  testatrix. 

The  defendant  put  in  evidence,  at  tlie  trial,  a  bill  in  equity 
filed  by  him  against  Sir  William  Parker,  and  his  answer 
thereto,  in  which  answer  the  latter  admitted  that  he  be- 
lieved that  articles  of  agreement,  in  writing,  had  been  exe- 
cuted between  Sir  //. «/.  Parker  and  his  son  John,  in  the 
year  1766,  in  consideration  of  which,  and  of  a  conveyance 
of  his.  Sir  H.  «/.  Parker*s,  interest  and  reversion  in  tiie 
estates  comprised  in  the  settlement  of  1741,  his  son  agreed 
to  pay  him  the  sum  of  <£700,  and  an  annuity  of  ^200 
during  his  lifb,  but  that  such  agreement  was  subject  to  a 
proviso,  making  it  void  in  the  event  of  the  death  of  the  sou 
in  the  life-time  of  the  father,  and  which  event  had  actually 
happened.  It  also  appeared,  that  the  plaintiff  {Halford^s) 
farm,  consisting  of  the  estate  at  Talton,  was  demised  to  him 
by  lease,  in  1803,  by  Ann  Patker,  to  hold  from  Michaelmas 
in  that  year,  for  a  term  of  fourteen  years,  and  that  she  re* 
ceived  rent  from  him  till  the  time  of  her  deaths 

For  the  real  plaintiff,  Sir  William  Parker,  it  was  insisted, 
that  he  was  legally  entitled  to  the  premises  in  question, 
under  the  will  of  Sir  //.  J.  Parker,  all  the  intermediate 
devisees  being  dead.  The  Jury  found  a  verdict  for  the 
plaintiff,  but  the  learned  Judge  reserved  the  point  for  the 
consideration  of  the  Court,  whether,  under  the  above  circuoH 
stances,  he  was  entitled  to  recover  i 
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Mr.  Dillon f  in  person,  in  the  last  Michaelmas  Tefm,  had 
obtained  a  rule  nisif  that  this  verdict  might  be  set  aside,  and 
a  new  trial  granted ;  and  observed,  that  the  question  was, 
whether  Ann  Parker  was  tenant  in  fee  of  the  premises,  un- 
der the  will  of  her  brother  John?   in  which  case  they  would 
descend  to  him  as  her  heir  at  law ;  or,  whether  she  was  te- 
nant  for  life  only  under  the  will  of   her  father  Sir  IL  J. 
Parker?     He  submitted,  that  Sir  U,  J.  Parker  having  ac- 
cepted certain  benefits  devised  to  him  by  the  will  of  his  son 
John,  had  thereby  given  validity  to    that  will,  amounting 
to  an  election  to  take  under  it,  and  that  by  such  election  he 
was  either  divested  of  the  reversion  in  fee  reserved  to  him  by 
the  settlement  of  1741,  or  estopped  from   setting  up  that 
settlement,  or  disputing  the  right  of  his  son  to  dispose  of 
the  fee  to  his  two  sisters.     First,  Because  no  man  can  claim 
under  and  against  the  legal  construction  of  the  same  instru- 
ment, if  it  be  duly  executed,  whether  it  be  a  deed  or  will. 
Secondly,  That  an  acceptance  of  benefits  under  any  instru- 
ment, operates  at  law  as  an  extinguishment  of  all  title  para- 
mount to  any  of  the  subjects  disposed  of  by  such  instru- 
ment, and  estops  the  party  by  whom  such  acceptance  is 
made  from  claiming  in   any  adverse  character.      Thirdly, 
That   a  party  cannot  himself  claim  under  or  against  the 
same    instrument,    so    as  not  to  confer  similar  rights  oa 
others  to  do  so.      Fourthly,  That  when  a  party,  by  will  or 
deed,  attempts  to  reduce  an  estate  in  fee  to  an  estate  for 
life,  such  deed,  so  far  as  it  regards  such  an  attempt,  is  not 
only  ineffectual,  but  absolutely  null  and  void.     It  is  a  well 
known  principle  in  a  court  of  equity,  that  he  who  accepts  a 
benefit  under  a  deed  or  will,  must  confirm  the  whole  instru- 
ment, conformably  to  all  its  provisions,  and  renounce  every 
right  inconsistent  with  them ;    and  here.  Sir  H.  J.  Parker 
most  clearly  elected  to  confirm  his  son's  will   in  all   its 
parts.    The  doctrine  of  election  is  founded  on  a  principle 
of  the  comnnon  law.    That  appears  from  the  cases  of  Wil" 
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1820.  son  V.  Lord  John  Totvnshend  (a),  and  Birmii^ham  v.  Kir- 
^^^^  wan{b).  In  Noys  V.  Mordaunt  (c),  it  was  esublisbed,  that 
V*  _  where  a  person  claims  in  one  of  two  inconsistent  clianictef% 
he  forfeits  all  the  rights  incident  to  the  other;  nor  is  it  ant 
ficient  that  he  makes  compensation  to  those  whom  bia  eke-* 
tion  disappoints — the  consequence  of  election  is  forfeiturs* 
He  also  referred  to  StreatfUld  v.  Streatfield(d)f  Cooper  f. 
Scott  ie),  Morris  v.  Burrotcs(f),  Pugh  v.  Smith (g),  and  Car 
V.  Car  (A),  as  to  the  doctrine  of  election  with  reference  to 
the  Custom  of  London : — J  lien  v.  Poulton  (f),  with  respect  to 
election  as  to  copyholds  : — and  Clarke  v.Guite(k),  Villa  Re^ 
v.LordGalwayit),  Gosling  v.  Warburton{fn\  Macnamm* 
V.  Jones  (w),  Blake  v.  Bunbury  (o),  Broome  v.  Monck  {p\ 
Thelluuon  v.  Woodford{q\  Whistler  v.  Webster(r\  and  Do€»d. 
Duke  of  Devonshire  v.  Lord  George  Cavendish  (s),  to  shew 
that  Sir  H.  J.  Parker  had  made  an  election,  and  that,  by  tak* 
ing  the  benefit  of  his  son's  will,  he  renounced  all  his  rights  in 
the  estates,  the  assertion  of  which  would  have  been  incoMist- 
ent  with  its  provisions,  and  that  such  election  was  conclnsifta 
on  him  and  his  representatives.  Remitter  is  a  favourite  of 
the  common  law,  but  not  so  estoppel ;  for  the  latter  over- 
powers the  former. — He  referred  to  Littleton (t\  and  CoAe's 
Commentaries  (u),  to  shew,  that  a  person  is  estopped  from 
claiming  under  or  against  the  same  instrument,  or  exdn- 
guishing  the  rights  thereby  given. — Jenkinis  Centuries  {v). 
Lane's  case(jr),   Coke-Littleton  {y),    Tey's  case(«),   IFefo- 


(«)  Per  Lord  Lovghhorovgh,  t  Ve$,  jan.  696. (6)  Per  Lord  JRfte- 

dmUy  iSiA^al,  ^  1^.  450. (c)  ft  Fem.  581. (J)  Cojet  Tmtf. 

3Vil6. 176.  (e)  3  P.  tVnu.  119. (/)  2  Atk.  628. (g)  Id.  43. 

(A)  Id.  S78.  (0  1  Vea.  ISl. (fc)  2  Vet,  617. (0  1  BrwwtTs 

Cham.  Ca.  SQ9,  n. (m)  Cro.  Eliz,  128. (»)  iBmcm't  CAcm.  Gi. 

481.  («)  4  Brown's  Ckan.  Ca.  21.     5.  C.  1  Fm.  Jan.  514.———— 

(p)  10  Ff#.  jun.  597. (g)  13  F«.  jan.  209.  220.— (r)  2  Fet.  Jim.  .^0f . 

(«)  4  Term  Ref,  741,  n (I)  S€cU.  664.  665.  666.  667.  67t.  682.  ■ 

(«)  202*. (c)  252 {X)  2  ii*l».  17. (^)  2306. 

(s)  5  Rep.  38. 


IN  THS  FlItST  TBAR  OP  OBO.  IV.  JllSt 

den  V.  Elkhgtott  (a),  Paule  v.  Moodie  (b),  Mounts  case  (c%        1820. 
Hinson  v.  Button  {d),  Colt  v.  TAe  BUhop  of  Coventry  and 
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Ltic/ifield  {e)f  Heyward^s  ca8e(y),  Clere^s  ca8e(g),  JtJc's  _  «. 
case(A)y  Goodtitie,  d.  Edwards  v.  Bailey  {i),  and  3%e 
Attorney^General  v.  TAe  JBtiAop  of  Litchfield  (Jc),  illustrate 
tJie  position,  that  a  person  may  lose  his  better  title  to  an 
estate,  by  accepting  a  conveyance  from  another.  He  further 
submitted,  that  from  the  answer  to  the  bill  in  equity,  the 
conveyance  from  Sir  H.  J.  Parker  to  his  son  must  be 
presumed  to  have  been  operative,  so  as  to  pass  the  freehold 
to  the  latter,  and  insisted,  that  certain  letters  which  had  been 
written  by  the  father  of  the  present  Sir  William  Parker, 
ought  to  have  been  admitted  in  evidence  at  the  trial;  in 
support  of  which  latter  position  he  relied  on  the  cases  of 
Hagedorn  v.Reid(J),  Hetkerington  v.  Kemp{m),  and  Pritt 
V.  Fair  dough  {n). 

]Vlr.  Serjt.  Xfitj,  and  Mr.  Seijt.  Bloiset,  m  the  course  of 
the  last  Term,  shewed  cause,  and  submitted,  in  the  first 
place,  that,  at  all  events,  the  letters  stated  to  have  been 
written  by  the  father  of  Sir  W.  Parker,  were  not  receivable 
in  evidence  against  him,  as  he  did  not  claim  under  his  fa- 
ther, but  under  the  devise  of  Sir  H.  J.  Parker.  Besides, 
the  principal  document  attempted  to  be  put  in  evidence  by 
the  defendant,  as  affecting  the  plaintiff's  tide,  was  a  copy  of 
a  letter,  purporting  to  be  written  by  SirfFi//tam*s  father,  and 
which  was  found  in  a  large  bundle  of  letters  of  that  description, 
in  the  office  of  hb  attorney.  The  cases,  therefore,  of  Hage^ 
darn  v.  Reid,  and  Pritt  v.  Fairclough,  bear  no  analogy  to 
the  present,  as  there,  the  copies  of  the  letters  adduced  in 
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evidence  related  to  mercantile  transactions,  and  were  teg^ 
larlj  copied  and  filed  by  the  merchants*  clerks.  The  first 
stood  on  its  own  peculiar  circumstances,  and  in  the  latfeTi  k 
appeared  that  tlie  defendant  acknowledged  the  rec^pt  of  a 
letter  of  a  particular  date,  which  he  refused  to  prodaee  at 
the  trial ;  and  Lord  Ellenborough  held,  that  an  entry  m  a 
letter^book,  purporting  to  be  a  copy  of  a  letter  of  the  same 
date,  from  the  plaintiff  to  the  defendant  and  inserted  by  a 
deceased  clerk,  who  kept  the  book  according  to  the  course 
of  business,  and  with  great  punctuality,  was  admissible  evi- 
dence of  the  contents  of  the  letter  in  question.  But  here,  it 
was  not  even  attempted  to  be  proved  that  this  was  a  tme 
copy  of  the  original,  or  that  copies  of  any  of  the  letters  of 
the  plaintiff's  father  had  been  regularly  filed  or  kept  in  .tbe 
ofiice  of  his  attorney.— The  question  as  to  the  election  of 
Sir  H,  J.  Parker  under  his  son's  will,  is  purely  a  question  of 
equity,  and  cannot  operate  as  an  estoppel  in  a  court  of  law. 
The  doctrine  relative  to  it,  was  first  introduced  in  the  case  of 
Noys  V.  Mordaunty  where  it  is  clearly  riiewn  that  a  couit 
of  law  cannot  entertain  the  question.  Lord  Eldtm,  in 
Broome  v.  Monck  (a),  said,  ''  Election  is,  where  the  testa- 
tor  gives  what  does  not  belong  to  him,  but  does  belong  to 
some  other  person,  and  gives  that  person  some  estate  of 
his  own ;  by  virtue  of  which  gift  a  condition  is  implied, 
either  that  he  shall  part  with  his  own  estate,  or  shall  not 
take  the  bounty/'  All  the  cases,  therefore,  from  Noy  ▼. 
Mordannt  to  (hat  decision,  shew,  that  a  court  of  law  cannot 
interfere  in  the  slightest  degree  as  to  the  question  of  election. 
The  section^  cited  from  Littleton^  and  Lord  Cokt^s  Com- 
mentaries thereon,  are  equally  beside  the  present  question,  as 
the  cases  there  put,  relate  to  different  rights  to  the  same 
estate,  while  here,  there  are  two  distinct  titles  to  two  different 
estates.  The  case  of  Gosling  v.  Warburton{b),  is  the  exact 
converse  of  this.    There,  a  person  devised  his  lands  to  his 


(a)  10  F-e<.jun.609 (6)  Cro.EUz.199. 
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(<i)  Cowp.  597.. {b)  Dillon  v.  Parker,  iSwnnston^  359.       Si.  €• 

a  IViUuns  Ilep.  in  Chanc.  «d3. (c)  4  Term  Rep,  J41,  n. 


wife,  until  his  daughter  should  be  nineteen,  then  to  her,  in         1820. 
tail,  remainder  over  in  fee ; — and  devised  further,  that  the      haifor» 
daughter  should,  after  her  being  nineteen,  pay  the  wife  £\Q  *• 

per  annum,  in  recompense  of  her  dower,  and  that  if  the 
daughter  failed  of  payment,  the  wife  should  have  the  land 
for  her  life.  The  wife,  before  the  daughter  was  nineteen, 
brought  a  writ  of  dower,  and  recovered  her  third  part ;  and 
it  was  held,  that  she  should  not  have  the  «£  12  per  annum 
after  the  daughter  was  nineteen,  for  that  the  acceptance  of 
the  one  was  a  waiver  of  the  other.  In  GoodtUle,  d.  Ed- 
wards  v.  Bailey  (a),  it  was  held,  that  the  lessor  of  the  plain- 
tiff, in  ejectment,  should  not  be  permitted  to  defeat  a  so- 
lemn deed  under  his  own  hand,  covenanting  that  the  de^ 
fendant  should  enjoy  the  premises,  and  also  for  further  as- 
surance ;  and  the  question  there  was,  whether  the  instrument 
could  operate  as  a  release,  or  a  grant  of  the  reversion  ?  and 
the  Court  were  of  opinion  that  it  might  be  construed  as 
such  grant,  in  order  to  effectuate  the  intention  of  the  parties. 
Here,  however,  there  is  no  release,  or  other  instrument  by 
deed,  and  the  only  question  is,  whether  a  court  of  law  will 
compel  a  party  to  make  an  election,  or  whether  his  only  re- 
medy is  in  equity  ?  The  legal  title  of  the  plaintiff,  Sir  fF, 
Parker,  cannot  be  affected  by  Sir  H.  J.  Parker^s  having 
accepted  certain  benefits  under  the  will  of  his  son,  nor  can 
it  amount  to  a  forfeiture  in  law.  Besides,  the  Master  of 
the  Rolls  has  expressly  decided,  that  the  circumstances,  as 
stated  in  this  case,  do  not  amount  to  an  election  in 
equity  (i).  In  Doe,  d.  The  Duke  of  Devonshire  v.  Lord 
George  Cavendish  (c),  the  doctrine  as  to  election  was  carried 
by  Lord  Mansfield  to  too  great  an  extent.  His  Lordship 
seems  to  have  founded  his  decision  on  three  grounds.  First, 
that  the  parties  could  not  dispute  the  will,  or  whether  the 
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1820.        mppointment  under  it  was  made  legally  or  Slegally ;  and  M 
Halfoeo      ^^^  P^^°^  ^^^  Lordship  observed,  that  the  plaintiffs  were 

«•  tenants  in  tail  under  the  will  of  Lady  B.  and  tenants  for 

Puxoir* 

life  under  the  Duke  of  B. ;  that  they  claimed  great  property 

under  the  Duke's  will,  and  have  taken  it.    If  they  reject  his 
will,  they  must  renounce  all  benefit  under  it;  but,  he  added, 
that  they  were  therefore  bound  to  suffer  a  recovery,  or  make 
the  title  complete.     He  therefore  considered,  that  the  oUi- 
gation  on  the  party  to  suffer  a  recovery,  was  equivalent  to  a 
recovery  actually  suffered.     The  second  and  third  gronndi 
were,  that  the  appointment  was  good,  and  that  the  power 
was  well  executed,  or  at  all  events,  to  such  an  extent  aa  to 
give  the  defendant  an  estate  for  life.    There  too,  as  weH  as 
in  Goodtitle,  d.  Edwards  v.  Bailey,  the  action  of  ejectment 
was  considered  as  fictitious ;  but  it  has  since  been  invariably 
held,  that  the  lessor  of  a  plaintiff  in  that  action  can  only 
i^ecover  on  a  legal  title.    The  general  rule  as  to  election  ia  a 
court  of  equity  is  laid  down  by  Lord  Eldon,  in  Broome  v. 
Monck  (a),  and  by  Lord  Commissioner  Eyre,  in  Blake  v« 
Bunbury  (6),  where  he  observed,  that  ''  it  is  the  settled  doc- 
trine of  a  court  of  equity,   and  agreed  on  all  sides,  that  no 
man  shall  be  allowed  to  disappomt  a  will  under  which  he 
takes  a  benefit.    To  put  the  strongest  instance  at  once,  if  a 
man  takes  upon  himself  to  devise  to  B.  lands  to  which  he 
has  no  colour  of   title,    and  which  are  in  the  potesaioil, 
or  are  the  inheritance  of  ^.  to  whom    some   part  of  the 
testator's  estate,  real  or  personal,  is  also  devised,  ji.  most 
either  renounce  to  the  extent  of  his  own  estate,  the  estate 
devised,  or  must  convey  his  own  estate  to  JB."    How,  there- 
fore, is  a  court  of  law  to  ascertain  the  value  or  extent  of  an 
estate  i   And  his  Lordship  there  added,  that  *^  putting  a  de- 
visee to  his  election,  however  reasonable  and  just  it  mq;ht 


(a)  10  Ves.  jun.  609.  (6)  1  Vts.   jun.  52S.     S.  C.  4  Bnmm** 
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be,  was  certainly  a  strong  operation  of  a  court  of  equity.*^ —         1620. 
But  whether  such  an  election  amounts  to  an  estoppel  at  law,      Halfobd 
or  vests  a  l^al  title  in  the  party,  has  never  yet  been  pre-  *• 

sumed.  In  Thellusson  \.  Woodford  {a)^  hord  Eldon  said, 
that  *^  if  a  testator,  intending  to  dispose  of  his  property,  and 
making  all  hb  arrangement  under  the  impression,  that  he  has 
the  power  to  dispose  of  all,  that  is  the  subject  of  his  will, 
mixes  in  his  disposition,  property  that  belongs  to  another 
person,  or  property,  as  to  which  another  person  has  a  right 
to  defeat  his  disposition,  giving  to  that  person  an  interest 
by  his  will,  that  person  shall  not  be  permitted  to  defeat  the 
disposition,  where  it  is  in  his  power,  and  yet  take  under  the 
will.  The  reason  is,  the  implied  condition,  that  he  shall  not 
take  both,  and  the  consequence  follows,  that  there  must  be 
an  election ;  for  though  the  mistajce  of  a  testator  cannot  af- 
fect the  property  of  another  person,  yet  that  person  shall 
not  take  the  testator's  property,  unless  in  the  manner  intended 
by  the  testator.''  The  doctrine  of  election,  therefore,  has 
never  been  put  on  the  footing  of  estoppel  or  forfeiture.  The 
cases  of  election  at  law  are  those  where  a  deed  may  enure 
in  different  ways,  so  that  the  grantee  shall  have  his  election 
how  to  take,  namely,  either  by  demise  at  the  common 
law,  or  by  bargain  and  sale,  as  in  Heyward'3  case  (6).  The 
cases  as  to  election,  according  to  the  custom  of  Londonj  or 
in  respect  of  copyholds,  are  wholly  beside  the  present  ques- 
tion, as  they  are  referrable  only  to  the  jurisdiction  of  a  court 
of  equity,  and  consequently  there  is  no  ground  whatever  for 
the  defendants  application  for  a  new  trial. 

Mr.  Dillon,  in  support  of  his  rule,  observed,  that  the 
first  question  was,  whether  Sir  H.  J.  Parker  took  any  in- 
terest under  his  son's  will,  and  if  so,  what  interest,  and 
whether  he  had  not  reduced  it  into  possession.     Secondly, 


(a)  13  VV«.  jun.  220.  (6)  t  Rep,  Sob. 
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1820.        years  agO|  by  encroachment  on  the  Crown  in  the  time  of  the 
"'"'^         lessor  of  the  plaintiff's  father,  maintained  by  the  father  till 
V.  his  death,  nineteen  years  ago,  and  afterwards  continued  lor 

^  two  years  by  his  widow,  when  the  defendant  obtained  the 
possession,  would  be  sufficient,  evidence  from  the  Crown  to 
the  lessor's  father,  if  the  Crown  were  capable  of  making 
such  a  grant ;  and  Lord  Ellenborough  there  said  (a),  that 
''  with  respect  to  the  general  impossibility  of  presuming  a 
grant  against  the  Crown,  the  Courts  were  in  the  daily  habit 
of  presuming  grants  from  the  Crown,  as  of  markets,  and  the 
like,  upon  an  uninterrupted  enjoyment  of  twenty  years."  The 
cnaes  of  Doe,  d.  Howell  y.  Lloyd  (b),  England,  d.  Sybowme 
V.  Slade{c),  and  Doe,  d.  Bowerman  v.  Syboume(d),  estab- 
lish the  principle,  that  on  outstanding  terms,  where  it  is 
in  proof  on  the  part  of  the  plaintiff,  that  the  trusts  on  which 
such  terms  were  created,  have  been  completely  fulfilled,  so 
that  the  trustees  ought  to  have  conveyed,  the  Jury  will  be 
directed  to  presume,  that,  in  point  of  fact,  they  have  done 
so,  though  there  is  no  direct  evidence  of  the  fact.  Be- 
sides, here,  it  is  quite  clear,  that  the  freehold  passed  to  the  son 
by  the  conveyance,  subject  only  to  a  condition  whereby  Sir 
H.  J.  Parker  was  to  be  entitled  to  enter,  in  the  event  of 
his  surviving  his  son,  in  which  case  it  could  not  be  pre- 
sumed that  the  former  had  made  an  entry  to  enforce  the 
condition  broken.  In  IAttleton(e)  it  is  said^  that  in  cases 
of  feoffment  upon  condition,  where  the  feoffor  may  law- 
fully enter  for  the  conduion  broken,  he  hath  not  the  free- 
hold before  his  entry.  He  also  referred  to  Code's  Com- 
mentary (/),  as  to  a  distinction  between  a  condition  that 
required  a  re-entry,  and  a  limitation  that  ipso  facto  de- 
termined the  estate  without  any  entry  : — and  to  Cokt* 
Littleton  (g),  to  shew  the   distinction  between   the    com- 


(«)    11  EoMt,  491. (b)  Ptake'i  Evidence^   4th  edit.    Append. 

page  91.  (c)  4  Term  Rep.  683. (d)  7  Term  Rep.  g. 

(e)  Sect.  361.  (/)  214  6. (g)  3lbb. 
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won  law  and  the  statute  Sd  Hen.  8.  c.  34.    In  order  to  shew        1830. 
that  the  doctrioe  of  estoppel  formed  au  exception  to  that  of     h]]^^^ 
remitter,  be    cited   JUttietonia).  and   CoM%  Conuneotary  «• 

thereon  <A).     He  also  referred  XoCok§'Littkion{c)f  as  to 
the  legal  de6nition  of  the  word  '^  title."     Further,  in  Cok^ 
LUtleton  {d),  it  is  said,  that  '^  regularly,  when  any  man  will 
take  advantage  of  a  condition,  if   he  may  enter  he  must 
enter,  and  when  he  cannot  enter,  he  must  make  a  claim; 
and  the  reason  is,  for  that  a  freehold  and  inheritance  shall 
not  cease  without  entry  or  claim,   and  also  the  feoffor  or 
grantor  may  waive  the  condition  at  his  pleasure."    So,  i« 
Je/iAiWs  Centuries (f),  although  there  maybe  a  waiver  of 
re-entry  in  matter  of  poif,  still  such  entry,  must    be  of  a 
decisive  nature,  and  is  the  only  remedy  at  law  to  take  ad- 
vantage of   a  condition.      In  Cokbum  v,  Mixsione^f),  it 
was  determined,  that  where  a  testator  demised  several  bouses,, 
an  entry  into  one  of  them  was  sufficient  for  the  whole,  and 
that  the  entry. should  be  adjudged  most  beneficial   to  the 
devisee.     It  further  appears,  that  the  doctrine  of  election 
is  founded  on  a  proceeding  at  compion  law;    for,  in  the 
Doctor  and  Student  (g\  it  is  asked,  whether  a  prelate  may 
refuse  a  legacy?   and  it  was  answered,  that  he  might,  for 
that  the  legacy  was  not  perfect    until  he  to  whom  it  was 
made  assented  to  take  it,   but  that  if   he  intended  to  re- 
fuse,  he  must,  as  soon  as  his  title   by  the  legacy  falleth, 
relinquish  to  take  the  profits  of  the  thing  bequeathed ;   for 
if  one  take  the  profits  thereof,  he  shall  not  afterwards  re- 
fuse the  legacy.    According  to  all  these  authorities,  there- 
fore, it  is  quite  clear,  that  Sir  H.  J.  Parker  had  elected  to 
abide  altogether  by  his  son's  will,  and  that  by  such  election 
he  was  estopped  from  controverting  the  right  of  his  son  to 


(a)  Sect.  659. (6)  347  6.  348  a. (c)  3456.^ 

(rf)  tlQa.  (g)  Page  4^.  ■  (/)  1  Leonard,  129.  (g)  Dial. «. 
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1820.        dispose  of  the  fee.      Secondly,  That  there  was 
„'*''**'        ground  for  the  Jury  to  presume,  that  a  conveyance  of  the 
«•  reversion  in  fee  had  been  made  by  Sir  H.  J*  Parker  to 

his  son,  under  the  terms  of  the  agreement  between  them, 
in  the  year  1766.  And  lastly,  That  the  letters  of  the  fa- 
ther of  the  present  Sir  fVilliam  Parker  ought  to  have  been 
admitted  in  evidence  at  the  trial. 

Cur.  adv.  vulL 

On  this  day.  Lord  Chief  Justice  Dallas,  after  briefly 
stating  the  pleadings,  and  the  facts  of  the  case,  and  ob- 
serving, that  unless  Sir  li.  J,  Parker  had  done  some  act  to 
deprive  himself  of  the  reversion  in  fee,  retained  to  him  by 
the  settlement  of  1741; — be  having  survived  his  only  son,  had 
power  to  dispose  by  his  will  of  the  reversion  in  fee — and 
that  Sir  William  Parker,  having  insisted  that  all  the  intep- 
mediate  parties  being  dead,  be  was  now  entitled  to  the  pre- 
mises in  question,  under  the  will  of  Sir  H.  J.  Parker,  said, 
that  it  had  been  contended,  however,  by  the  defendant  Mr. 
Dillon,  that  Sir  H.  J.  Parker  bad  no  power  to  dispose,  by 
his  will,  of  the  Talton  estate,  he  being,  as  was  insisted,  at 
the  time  of  making  his  will,  seised  for  life  only  of  that 
estate — and  this  was  contended  by  him  on  two  growids  ;«- 

First,  That  Sir  H.  J.  Parker  having  accepted  certain 
benefits  devised  to  him  by  the  will  of  his  son  John  Parker, 
which  John  Parker  had  taken  upon  himself  by  the  same 
will,  to  devise  the  Talton  estate  to  his  fsither  for  life,  with 
remainder  to  his  sisters  of  the  half-blood,  Margaret  and 
Ann  Parker,  in  fee,  had  thereby  elected  to  abide  by,  and 
confirm  his  son's  will  in  all  parts ;  and  that,  by  such  accept- 
ance and  election,  he  was  either  actually  divested  of  the 
reversion  in  fee  reserved  to  him  by  the  settlement  of  1741, 
or  else,  that  he,  and  all  persons  claiming  under  him,  were 
estopped  from  setting  up  that  settlement,  or  otlierwise  con- 
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trovertiDg  the  right  of  John  Parker  to  dispose  of  tlie  fee  of 
that  estate  to  his  two  sisters. 

Secondly,  That  the  Jury  ought  to  have  beeu  directed  to 
presume  that  some  conveyance  of  the  reversion  in  fee  had 
been  made  by  Sir  if.  J.  Parker  to  his  son  John  Parker. 
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1820. 

Halford 

e. 
Dillon. 


On  the  first  point,  many  equity  cases  respecting  elec- 
tion, from  Noys  v.  Mordaunt  (a),  to  Broome  v.  Monk  (Jb), 
were  cited,  from  which  it  was  argued,  that  the  doctrine  of 
election  is  a  doctrine  of  the  common  law,  and  borrowed 
from  thence  by  courts  of  equity ;  and  that  although  the  in- 
terposition of  a  court  of  equity  may,  in  certain  cases,  be  ne- 
cessary  to  compel  a  party  to  elect,  yet,  that  when  he  has 
made  his  election  to  take  under  the  will,  and  has  accepted 
the  benefits  thereby  given  to  him  (as  was  argued  to  be  the 
case  here),  the  aid  of .  such  a  court  was  not  necessary  to 
divest  him  of  any  property  which  he  held,  in  repug« 
nance  to  the  will,  but  that,  in  such  case,  he  was  ipso 
facto  divested  or  estopped  by  the  operation  of  the  com- 
mon law. 

It  was  further  argued,  that  at  the  common  law,  a  man 
may  be  estopped,  not  only  by  record  or  deed,  but  also  by 
matter  in  pais,  as  by  the  acceptance  of  an  estate ;  and  tlie 
Court  was  referred  to  LUtleton^s  chapter  on  Remitter  (c), 
with  Lord  Code's  Commentary  thereon,  and  to  other  autho- 
rities respecting  the  surrender  of  an  old,  by  the  acceptance 
of  a  new  lease,  for  tbe  purpose  of  shewing,  that  a  man  may 
lose  his  older  and  better  title  to  an  estate,  by  accepting  a 
conveyance  from  another. 


(«)  2  Vern.  581.- 
and  Co.  LMt,  ibid. 


(6)  10  Ve».  jun.59r. (c)  UU.  sect.  t&T^ 
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1820.  -And,  finally,  the  Court  was  pressed  with  the  authorities 

of  two  more  modem  cases,  Goodtitle,  d.  JEdtmrds  v. 
Bail^  (a),  and  Doe,  d.  Duke  of  Devonshire  v.  Lord  George 
Cavendish  {b). 

As  to  the  cases  in  equity,  it  appears  to  us,  that  the  prin- 
ciple of  them  is  entirely  a  principle  of  equity,  proceeding 
on  the  doctrine  of  an  implied  condition,  of  which  a  court 
of  equity  will  enforce  the  performance,  viz.  by  compelling 
the  devisee,  if  be  elects  to  take  the  benefit  of  the  detrise, 
to  convey  over  his  original  estate,  so  that  it  may  pass  in 
conformity  to  the  will. 

These  cases  seem  to  us  to  afford  no  audiority  shewing 
what  the  effect  of  such  election  is  at  the  common  law,  and 
without  the  aid  of  a  court  of  equity. 

'  As  to  the  doctrine  of  estoppel,  which  forms  an  exceptioa 
in  certain  cases  to  the  doctrine  of  remitter  (as  in  the  instance' 
put  by  Littleton  (c),  where  tenant  in  tail  enfeoffs  his  bdr  of 
full  age,  who  enters,  and  survives  his  father,  and  is  thereby 
estopped  from  claiming  the  estate  tail  per  formam  dgni  ;-^ 
and  also,  as  to  the  doctrine  of  surrender  of  a  lease  by  die 
acceptance  of  a  new  one  ; — as,  when  a  man,  having  a  lease 
for  twenty  years,  accepts  from  the  same  lessor  a  newJeaise' 
for  ten  years,  and  is  thereby  estopped  from  claiming  his  bid 
lease  for  twenty  years : — All  these,  are  cases  of  two  titles  to 
the  same  lands,  where  a  man,  by  accepting  a  new  and  in- 
consistent  title,  is  precluded  from  setting  up  his  older  and 
better  title  to  the  same  lands/  It  is  obvious,  that  these  cases 
fall  very  short  of  proving  the  point  now  contended  for,  and 
indeed  have  no  application  to  it,  the  point  being  this,  diat  m 


(a)  E.  17  Gfo,  3.  C^wp.  597.'— -(^)  U.  S3  Geo,  S,  4  Term  Rep.  741,  B^ 
(c)  Srct.  664. 
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man,  by  accepting  a  title  to  Black  Acre,  is  thereby  divested        1820. 
or  estopped  from  setting  up  his  former  title  to  fVhtie  Acre.  """"^^ 


As  to  the  cases  of  Goodtith  v.  Bailey  and  Doe  v.  Lord 
George  Cavendish — ^in  the  first,  the  Court  thought  that  the 
release  might  well  be  construed  as  a  grant  of  the  reversion, 
which  alone  was  sufficient  to  sustain  the  nonsuit ;  and,  in  the 
second,  that  the  power  was  well  eiecuted  in  ioto,  or,  at  all 
events,  to  the  extent  of  giving  to  Lord  George  Cavendiih 
an  estate  for  life ; — in  either  of  which  cases,  the  lessor  of  the 
plaintiff  could  have  no  right  to  recover.  It  is  true,  that  the 
Court,  in  the  reports  of  those  cases,  appears  to  have  thrown 
out  more  than  was  necessary  for  the  decision,  and  more  than 
perhaps  is  consistent  with  the  strict  legal  view  in  which  the 
action  of  ejectment  is  now  regarded.  These  cases  occurred 
at  a  time  when  that  action  was  considered  as  a  fictitious  ac- 
tion, in  which  a  different  sort  of  title  would  suffice  than 
what  is  required  in  a  real  action,  and  when  it  was  thought 
that  an  equitable  title  would  be  sufficient  to  support  or  to 
defend  an  action  of  ejectment,  contrary  to  the  legal  right 
of  possession* 

That  the  Court,  in  these  cases,  had  in  view  the  equitable 
title  which  was  then  thought  sufficient  in  ejectment,  and 
not  the  strict  legal  title,  is  manifest,  from  what  Lord  Mam-' 
field  is  reported  to  have  said,  in  considering  the  doctrine  of 
election,  in  Doe  v.  Lord  George  Cavendish,  viz.  «*  They, 
{namely,  the  late  Duke's  children)  claim  great  property 
under  the  Duke's  will,  and  have  taken  it.  If  they  reject 
his  will,  they  must  renounce  all  benefit  under  it;  there- 
fore they  are  bound  to  suffer  a  recovery,  or  make  the  title 
complete."  His  Lordship  seems  to  consider  that  the  obli- 
gation on  the  party  to  suflFer  a  recovery,  and  complete  the 
title,  is,  for  the  purpose  of  an  ejectment,  equivalent  to  a 
recovery  actually  suffered,  and  the  title  completed. 


Billon. 


A 
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1820.  But  tliia  doctrine  has  been  over-ruled  by  the    cmses  of 

IlALFORD      ^^^*    ^'  Hadsden  v.   Staple  (a),    GoodlUle,    d.  Jona  v. 

V.  Jones  (i),  and  Doe,  d.  Da  Costa  v.  Wharton  (c),  and  by  the 

constant  practice  of  courts  of  common  law  for  these  last 

thirty  years. 

Aa  to  the  second  point  contended  for  by  Mr*  DUIon, 
namely,  that  the  Jury  ought  to  have  been  directed  to  presume 
tliat  some  conveyance  of  the  reversion  in  fee  bad  been 
made  by  Sir  H.  J.  Parker  to  his  son  John  Parker,  Mr. 
Dillon  read  in  evidence  at  the  trial,  the  answer  of  Sir  Wil- 
liam Parker  to  a  bill  in  equity  filed  against  kirn  by  Mr.  Dilimj 
in  which  answer.  Sir  William  Parker  admits,  that  he  believes 
that  certain  articles  of  agreement  between  Sir  /f .  J.  Parker 
and  his  son  John  Parker,  were  made,  in  the  year  1766, 
whereby  the  said  John  Parker  agreed  to  pay  £700,  and 
also  an  annuity  of  .££00  per  annum  to  his  father ;  and  Ins 
father,  in  consideration  thereof,  agreed  to  convey  the  To/- 
ton  estate  immediately  to  his  son,  subject  to  a  proviso, 
that  if  the  son  should  die  in  the  life-time  of  the  father,  the 
said  conveyance  was  to  be  wholly  void. 

Mr.  Dillon,  from  this  admission,  argaed,  not  only  that  it 
is  to  be  presumed  that  such  a  conveyance  was  in  fact  made^ 
but  that  it  must  be  presumed  to  have  been  a  conveyance  ope- 
rating according  to  the  common  law,  whereby  the  freehold 
would  pass  to  the  son,  subject  only  to  a  condition,  where- 
by the  father  was  to  be  entitled  to  enter  in  the  event  of 
his  surviving  his  sou ;  and  if  so,  then  Mr.  Dillon  fur- 
ther argued,  that  it  could  not  be  presumed  that  the  father 
had  made  an  entry  to  enforce  the  condition  broken. 

To  this  argument  it  appears  to  us  that  a  short  answer 
may  be  given.     If  it  is  to  be  presumed  that  any   convey- 

^— i^— —  ■■  ■  ■    ■  ^—^—1 — — ^ 

(a)  «  Term  Rep.  684.-7;)  7  Ttrm  Jlrp.  47.— »  8  Term  lUp.  J. 
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ance  was  in  part  executed,  it  should  be  presumed  that  it  was 
such  a  conveyance  as  would  best  effectuate  the  intention  of 
the  parties.  Now,  the  intention  clearly  was,  that  in  the 
event,  which  has  happened,  of  the  father  surviving  the  son, 
the  conveyance  was  to  be  wholly  void ;  and  this  intention 
might  have  been  effectuated  by  a  conveyance  operating  under 
the  statute  of  uses,  whereby,  iu  the  event  contemplated,  the 
use  would  have  been  re-vested  in  the  father,  without  th^ 
necessity  of  any  entry. 


401 
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Halford 


On  this  short  ground,  therefojre,  without  considering 
others,  we  think  no  such  conveyance  can  be  presumed  at 
would  enable  the  son  to  dispose  of  the  fee  by  his  will. 

Another  question  was  made  by  Mr.  Dillon^  viz.  whether 
^certain  letters,  written  by  Sir  fVilUam  Parker,  the  father  of 
the  present  Sir  William  Parker^  oiight  not  to  have  beeip 
admitted  in  evidence  i 

On  this  point,  it  is  sufficient  to  say,  that  it  does  not  apr 
pear  to  us,  that  the  present  Sir  William  Parker  claims 
under  the  late  Sir  William  Parker,  and  therefore  we  thinip 
that  the  letters  of  the  former  cannot  be  evidence  to  affect 
the  title  of  the  latter. 

On  all  these  grounds,  we  are  of  opinion  that  the  rule  for 
die  new  trial  must  be 

Pii»icban;ed. 


VOL.  lY. 
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t^ridar,  Dhakc  V.  Koqbrs  and  Another. 

May  5. 

Where  part  of  Mr-  SerJL  Blosset,  in  the  cour^ie  of  the  last  Term,  had  ob- 
the  comidera-    ^.,  t-.,  .,  -i  c 

tionofanan-    tamed  a  rule  mstf  that  a  judgment  signed  on  a  warrant  of 

of  a  drart"^*^  attorney  in  this  cause,  which  was  given  to  secure  an  annuity, 

payable  at  a  should  be  set  aside,  and  that  execution  on  the  judgment  in  the 

Held,  that  it  mean  time,  might  be  stayed,  on  an  affidavit  which  stated,  that 

to  state In'the  ^^  ^^^j/t  1808,  the  plaintiff  was  applied  to  by  the  defendants, 

whatti*m  *'  h  *'**^^"g^'  *''®  medium  of  a  person  named MoorCy  to  advance 
draiYwas  pay-  them  ^150,  as  the  consideration  of  an  annuity  of  «£25,  to  be 

application  for  secured  by  them  to  the  plaiutiif,  which  sum  he  accordingly 

theMcmiaes  ^^aiiced  to  Moore,  to  be  paid  by  him  as  tlie  plaintiff's  agent 

bein^  made  to  the  defendants  :  that  the  defendants  accordingly  executed 
twelve  years  .    ,  ^     ,  ^  ,        .     ,      « 

after  tlie  exe-    an  indenture,  and  also  a  warrant  of  attorney  dated  the  31st 

deed"and  after  ^^  ^^1/9  1808,  for  tlie  purpose  of  securing  such  annuity  to 
the  deaths  of  the  plaintiff;  that  the  memorial,  after  reciting  the  indenture 
witnesHcs,  tiie  by  which  the  annuity  was  granted,  stated  the  payment  and 
on  the  grantors  receipt  of  the  consideration  to    be   ''  the  sum  of  £85,  in 

mora^inKthe  "^'*^^  ^^  ^^^  Governor  and  Company  of  die  Bank  of  Eng- 
principal,  on     land,  payable  to  bearer  on  demand,  and  also  of  the  sum  of 

tailing  nn  ac- 
count before      «£65,  by  a  draft,  bearing  even  date  therewith,  dravin  by  Jokn 

Uir^^^   ^'^'^    ^loore,  of,  &c.  on  and  payable  at  Messrs.  Birch  and  Co. 

Bankers,  Bond  Slreet,  Lofidoii,  to  the  defendant  Rogers,  in 
his  own  person,  (by  and  with  the  privity  and  consent  of  the 
other  defendant,  testified  by  his  executing  the  indenture)  well 
and  truly  paid  by  the  plauitiff  immediately  before  the  execu- 
tion of  the  indenture,  the  receipt  whereof  the  defendant 
Rogers  duly  acknowledged."  That  both  the  witnesses  at- 
testing the  execution  of  the  indenture  were  since  dead,  and 
that  the  annuity  had  been  paid  to  the  plaintiff  up  to  the 
3i8tof  Mat/,  IS\9*  The  learned  Serjeant  contended,  that  the 
securities  on  uliich  the  annuity  had  been  granted  were  void, 
as  it  was  hot  stated  in  the  memorial  when  tlie  draft  for  £65 
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became  payable,  or  whether  it  had  ever  been  paid  or  not,  1820. 
and  he  relied  on  the  cases  of  Rumball  v.  Murray  (a\  Berry  draks 
V.  Bentley  (i),  and  yPoole  v.  Cabanes  (c).  to  shew,  that  where 
the  consideration  for  an  annuity  is  paid  in  notes  or  checks  on 
bankers,  the  time  when  they  become  payable  must  be  set 
forth  in  the  memorial. 

Mr.  Serjt.  Onslow  now  shewed  cause.  In  the  two  first 
cases,  it  does  not  appear  that  the  notes  and  checks  had  been 
converted  into  cash,  or  paid  before  the  execution  of  the  in- 
denture;  and  in  Morris  v.  Wall{d)y  Lord  Chief  Justice 
Eyrtf  in  commenting  on  those  cases,  observed,  that "  he  must 
submit  to  the  determinations  of  them,  although  he  did  it 
witli  reluctance."  In  the  latter  case,  part  of  the  consideration 
was  in  country  bank  notes,  which  had  not  been  converted 
into  cash  at  the  time  of  executing  the  deeds.  In  Ex 
parte  Maxwell  (e),  where  the  grantee  of  an  annuity  died 
four  years  after  it  was  granted,  and  the  interest  was  regularly 
paid  for  seven  years  after  his  death,  and  no  objection  was 
taken  to  it  during  his  life-time,  it  was  held,  that  such  an- 
nuity should  not  be  impeached  for  a  supposed  defect  of  con- 
sideration, which  might  have  been  explained  by  the  grantee 
if  liviug  ;  and  Lord  Kenyon  there  intimated  an  opinion  (jf), 
that  an  annuity  paid  without  objection  for  more  than  six  years 
should  be  protected  by  analogy  to  the  statute  of  Limitations, 
against  any  such  objection  dehors  the  memorial,  without  shew- 
ing strong  reasons  to  the  contrary.  This  is  an  infinitely 
stronger  case,  as  both  the  witnesses  attesting  the  execution  of 
the  deed  are  dead,  and  (he  annuity  has  been  regularly  paid  for 
nearly  twelve  years*  There,  too,  the  consideration  was  stated 
to  have  been  paid  on  the  same  day  the  indenture  was  executed ; 
and  ill  O^Callaghan  v.  Ifigilby(g),  \jOvA  Eilenborough  observ- 
ed, that  the  consideration  money  was  tliere  stated  to  have  been 

(a)  3  Term  Rep.  298. — —  {h)  6  Term  Rrp.  690.  (e)  8  Term  Hep. 

328. (rf)  1  Bos.  &  Pul.  209. («)  2  East,   85. (/)   Id.  88. 

(jr)  9£ttf/,  149. 
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1820.  p3jj  2^  Qj,  before  the  sealing  and  delivery  of  tbe  deeds,  and 
Dkakb  it  was  held,  that  it  sufficiently  imported  that  such  money 
Rogers  ^^  actually  received  by  the  grantor,  through  the  mediom 
of  the  grantee's  draft,  before  the  executbn  of  the  deeds 
granting  the  annuity,  so  as  to  dispense  with  the  necessity  of 
setting  out  in  tbe  memorial  the  particulars  of  such  dnSt,  with 
the  time  of  payment.  But  here,  the  consideration  is  express- 
ed to  have  been  paid  by  the  plaintiff  immediately  before  the 
execution  of  the  indenture,  which  is  much  stronger,  as  it  was 
there  doubtful  whether  the  draft  was  even  given  at  tbe  time 
the  deeds  were  executed.  Here  too,  after  the  parties  hafe 
lain  dormant  during  twelve  years,  and  the  annuity  has  been 
regularly  paid  during  that  period,  it  cannot  now  be  infeired 
that  the  check  mentioned  m  the  memorial  was  not  converted 
into  cash,  or  paid  at  the  time  the  deeds  were  executed,  and 
*  more  particularly  so,  as  the  receipt  by  the  defendant  Rogen 

did  not  refer  to  the  check  alone,  but  to  tbe  payment  of 
the  whole  of  the  consideration*money ;  and  in  Ex  parte 
Michtll  (a),  it  was  held,  that  a  memorial,  stating  the  whole 
consideration  to  be  paid  in  money,  was  good^  though  part 
of  it  was  paid  by  a  banker's  check,  the  value  of  which  had 
been  received  by  the  grantor  before  the  execution  of  the 
deeds. 

Mr.  Seijt.  Blosset,  in  support  of  the  rule.  The  case  of  Eg 
parte  Maxwell  is  easily  distinguishable  from  the  present.  Here, 
the  consideration-money  was  only  £160,  for  which  it  appears 
the  plaintiff  has  received  annually  £25  for  nearly  twelve  suc- 
cessive years,  which  is  double  the  amount  of  the  principal 
sum  advanced  ;  but  the  principal  objection  is,  that  the  time 
when  the  check  was  payable,  was  not  set  fortli  in  the  me* 
niorial.  As  to  the  construction  of  the  receipt  for  the  coo* 
sideration-money  given   by  the  defendant  Rogers,    it  refers 


(a)  S  Eati,  157. 


0« 
ROOKBS. 


IN   THE  FIBST  TEAR  OF  GEO.  IV.  406 

to  a  draft  payable  at  a  bankers.    The  word  "payable"  in        ^^^^• 
itself  importSi  that  it  was  to  be  paid  at  a  future  day.     That       Drake 
therefore  distinguishes  the  present  case  from  those  of  Berry 
V.  Bentley  and  Rumball  v.  Murray,  for  there  it  was  stated, 
that  the  notes  which  formed    the  consideration-money  had 
'been  paid.    The  defendants,  therefore,  in  the  memorial  in 
this  case  merely  acknowledged  the  receipt  of  a  draft,  but  it 
was  not  stated  either  when  it  was  payable,  or  whether  in  fact 
it  had  been  paid  or  not.  Although  Lord  Chief  Justice  Eyre, 
in  Morris  v.  fVall,    expressed    his    disapprobation   of    the 
cases    of  Rumball  v.  Murray  and  Berry  v.  Bentley,   still 
the  Court  decided  that  they  were   bound    to    act  in    con- 
formity to  these  two  cases,     [f  it  could  be  deemed  suffi- 
cient to  state,  as  in  this  case,  that  the  consideration  was  paid 
partly  in  bank  notes,   and  partly  by  a  draft,  payable  at  a 
bankers,  a  door  would  be  opened  to  frauds  of  every  de- 
scription, as  it  is  very  probable  that  such  bankers  might 
^BTe  no  effects  of  the  drawers  in  their  hands  at  the  time 
the  draft  was  given,  or  it  might  be  payable  at  a  very  dis- 
tant period,   in  which  case  it  would   be   minus  the   sum 
therein    stated,    by   reason  of   the    discount,    or   perhaps 
eventually  it  might  not  be  paid  at  all.     In  Ex  parte  Maxwell 
the  consideration  was  stated  to  have  been  paid  on  the  day 
of  executing  the  deeds,  and  Lord  Kenyan  there  founded  his 
opinion,  on  no  objections  having  been  taken  to  the  annuity 
sooner,  and  he  does  not  at  alt  impeach  the  consideration  as 
eet  out  in  the  memorial.  So,  Ex  parte  Michell,  merely  shews 
that  if  part  of  the  consideration  be  paid  by  means  of  a  check 
the  value  of  which  had  been  actually  received  by  the  grantors 
-before  the  execution  of  the  deeds,  the  memorial  stating  the 
whole  consideration  to  have  been  in  money,  is  good.     (yCal' 
laghan  v.  Ingilby,  as  well  as  the  other  cases  relied  on  for  the 
plaintiff,  are  wholly  inapplicable  to  the  present.  In  the  former^ 
it  appears  that  the  consideration-money  had  been    actually 
received  by  the  grantors  before  the  execution  of  the  deeds. 
This  case  must  therefore  be  governed  by  those  of  Ru/nbatt 

A 
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18SM>.         Y.  Murray,  Berry  ? .  Bentley,  and  Poole  v.  Ca&aMii   aad 
J^^"^        the  rule  must  consequently  be  made  absolute. 


V. 

Kuesas. 


Lord  Chief  Justice  Dallas. — ^This  objection  ought  not 
to  be  encouraged.  I'he  grantors,  nearly  twelve  years  after  tbe 
annuity  was  granted,  and  after  the  death  of  both  the  wil- 
uesses  attesting  the  execution  of  the  deeds  at  the  time  the 
consideration  was  paid,  now  think  fit,  for  the  first  time,  to  raise 
an  objection  to  such  consideration  as  it  is  set  forth  in  the 
memorial.  It  is  no  ground  for  setting  aside  the  securities  to 
say,  that  the  grantee  has  received  double  tlie  principal  sum 
advanced ; — for  an  annuity  is  granted  on  a  contingency  ;  viz» 
the  lives  of  the  parties,  and  if  the  grantors  had  died  within 
the  first  year  after  it  had  been  granted,  the  grantee  would 
have  lost  all  the  benefit  that  might  have  accrued  to  hinx  firom 
the  annual  payments  to  be  made  him  in  consideration  of  th^ 
principal  sum  so  advanced.  This  case  may  be  considered  on 
two  grounds,  first,  on  principle,  and,  secondly,  on  authori* 
ties.  It  is  now  too  late  to  lament  tbe  effect  of  previous 
decisions ;  and  although  Lord  Chief  Justice  Eyre,  in  Morris 
V.  Wall,  regretted  the  determinations  of  the  Court  of  King's 
Bench,  in  Rumball  v.  Murray^  and  Berry  v.  Bentley^  still 
the  rule  there  laid  down  was  adopted  by  him,  and  baa  since 
been  clearly  recognised  as  law.  But  the  principal  if  not  tbe 
sole  objectioui  in  this  case  is,  that  the  memorial  does  not  set 
forth  when  a  draft,  which  was  part  of  the  consideration,  and 
made  payable  at  a  bankers,  was  payable,  or  whether  in  fact 
it  was  ever  converted  into  cash,  or  paid  to  the  grantors,  so 
that  in  point  of  fact  it  is  uncertain  whether  they  ever  received 
the  whole  of  the  consideration  for  the  annuity  or  not.  In* 
dependently  of  decisions,  even  in  point  of  principle,  there  is 
an  obvious  reason  why  it  should  appear  on  the  face  of  the 
memorial  when  the  draft  was  payable,  and  that  reason  is 
given  in  Berry  v.  Bentley*  There,  the  memorial  stated,  that 
the  consideration,  which  was  £700,  was  paid  by  a  promisr 
for^  note,  and  the  objection  was,  that  it  did  not  set  fof^ 
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when  the  note  was  payable,  whether  immediately  or  at  a  dis- 
tant day ;  for,  if  at  a  distaut  day,  it  was  not  worth  £700,  by 
reason  of  the  discosnt ; — the  same  objection  might  be  made  to 
the  draft  in  question,  as  it  might  be  payable  at  a  distant  day, 
in  which  case,  the  grantors  might  have  been  put  to  Uie  loss  of 
part  of  the  consideration,  by  getting  it  discounted.     In  sub- 
stance, and  on  principle,  therefore,  it  appears  to  me  there  isr 
a  sufficient  ground  that  the  time  at  which  the  draft  became 
payable  should  have  been  speeilied  on  thefaceof  the  memorial. 
Before,  however,  1  advert  to  the  principal  cases  which  have 
bien  decided  on  this  subject,  1  will  briefly  refer  to  the  terms 
x>f  tlie  memorial,  which  stated,  that  **  in  consideration  of  £85, 
in  Bank  of  England  notes,  payable  on  demand,  and  also  «£65, 
by  a  dntft,  bearing  even  date  therewith,  drawn  by  Mwyre  on, 
and  payable  at  Birch  and  Co,  bankers,  to  the  defendant  jRo- 
gers  (with  the  privity  and  consent  of  the  co-defendant),  paid 
by  the  plaintiff  immediately  before  the  execution  of  the  in* 
denture,    the    receipt  whereof    the   defendant  Rogers  duly 
acknowledged."     He   thereby  merely  acknowledged  that  he 
had  received  £85  in  Bank  of  England  notes,  and  a    draft 
for  £65,  and  not  that  he  had  received  any  money  for  the 
draft.     That  leaves  the  objection   precisely  where  it  was, 
namely,  whether  by  principle,  and  on  decided  cases,  it  is  ne- 
cessary that  the  memorial  should  express  the  time  when  the 
draft  was  payable.     The  case  of  Berry  v.  Beniley  decided, 
that  if  the  consideration  be  paid  by  a  promissory  note,  or  a 
banker's  check,  the  time  when  it  becomes  payable  must  be 
set  forth  in  the  memorial ;  that  case  is  stronger  than  the  pre- 
sent, for  there  it  was  stated,  that  the  sum  secured  by  the  check 
had  been  since  paid.  Poole  v.  Cabanesia)  is  still  stronger,  for 
there  the  consideration  was  stated  in  the  memorial  to  be  £'210, 
£199:105.  of  which  was  paid  by  a  draft,  which  was  duly 
honored,    and   the  remaining  sum   of  £10:  10s.  in   lawful 


lato. 


V. 
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(a)  8  Term  Ref*  33S. 
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ia90«  money.  Here^  howe? er^  it  is  not  stated  whether  the  dieft  wis 
paid  or  not ;  one  oK^ection  in  that  case  was,  that  the  considefi* 
tion  was  not  sufficiently  stated  in  the  niemorial,  and  in  eaawer 

RooiKi.  to  diat  an  affidavit  was  prodticed,  stating,  that  the  amiiiity  had 
been  regularly  paid  from  February,  179^i  to  D€cember,\7SI^, 
and  that  the  party  who  drew  the  draft  was  dead ;  and  it  was 
insisted  that  it  ought  not  to  be  permitted  to  the  defendants, 
who  had  Iain  by  during  the  whole  of  the  drawer's  life-time^ 
to  make  these  objections  to  the  aonuityj  when  the  only  person 
who  could  answer  the  facts  was  dead ;  when  it  was  obsen- 
ed,  in  support  of  the  objection,  that  the  insufficiency  of  the 
statement  of  the  consideration  appeared  on  die  xneBio- 
rial  itself>  where  it  was  stated  that  part  of  the  money  was 
paid  by  a  banker's  check,  without  setting  forth  the  time  when 
it  was  payable,  and  Berry  v.  Bentley  was  relied  on.  To  this 
it  was  answered,  that  there  the  money  was  paid  by  a  promis- 
aory  note ;  whereas,  in  Pooh  v.  Cabaties,  it  was  paid  by  a 
banker's  check,  which  was  always  considered  as  money.  But 
the  Court  thought  that  that  circumstance  was  immaterial,  and 
consequently  decided  that  it  was  necessary  to  state  when  the 
check  was  payable,  according  to  the  former  case  of  Berrjf  ▼• 
Bentley.  On  the  authority  of  these  two  cases,  therefore,  as  w«U 
as  on  reason  and  principle,  1  am  of  opinion  that  it  was  neces- 
sary to  state  the  time  when  the  draft  became  payable  on  the 
face  of  the  memorial.  As,  however,  the  case  of  O'Callaghanf* 
Ingilhy  (a),  has  been  relied  on,  it  b  necessary  to  look  at  the 
facts  of  that  case,  as  well  as  tlie  principles  on  which  it  was 
decided,  in  order  to  ascertain  whether  the  former  cases  of 
Berry  v.  Bentley  and  Poole  v.  Cabana,  were  thereby  im- 
pugned or  commented  on. 

Cur.  adv.  vuli. 

The  Court,  on  this  day,  were  unanimously  of  opinion  that 
the  time  when  the  draft  became  payable  should  have  been 


(«)  9  EaM,  156. 
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0Uted  in  thenieinoriBl ; — but  they  imposed  on  the  defenchtits  lOM. 

the  terms  of  their  agreeiog  to  return  the  principal,  on  taking  ^^^ 

mn  account  before  the  prothonotaiy,  as  was  done  in  the  case  ^  r. 
of  Poole  V.  Cabanes,  and  subject  to  these  terms,  the 

Rule  was  made  absolute. 


LiNOHAM  r.  Warren  and  Another,  Executor  Satarday, 

and  Executrix.  M*y  ^• 


This  was  an  action  of  replevin  for  taking  the  plaintiff's  Toanarowry 
goods  and  furniture.     The  defendants  avoM'ed  as  executor  for  rent  dne 
and  executrix  of  one  Hutchinson  deceased  ;  that  the  plaintifif  if  their  t«»^* 

held  the  dwelling-house,  in  which,  &c.  as  tenant  thereof,  to  Ja^^  ■  P*f*  ^ 

...  .  bar  that  die 

Hutchinson  in  his   life-time,  and  from  his  death  until  the  testator  took 

time  when,  &c.  as  tenant  to  the  defendants  as  executor  and  f^^  the  sama 
executrix,  under  and  by  virtue  of  a  demise  made  to  the  plain-  ^^  ^^*  ^S 

tiff  in  the  life-time  of  Hutchinson,  at  and  under  the  yearly  ^^  satisfy  snch 

"nt,  and  the 
rent  of  ;£loO,  payable  quarterly,  and  that  because  a  year's  rent  costs  of  uking 

was  due  from  the  plaintiff  to  Hutchinson  in  his  life-time,  iMafficif^'tl'  as 

and  to  the  defendants  as  his  executor  and  executrix,  from  the  ^l***^"]?^^* 

time  of  his  death,  until  and  at  the  said  time  when,  &c.  they  «ach  distress 

well  avowed  the  taking  of  the  said  goods^  &c.  in  the  said  tisfoctiou  of 

dwelling-house,  in  which,  &c.  and  justly,  ice.  as  a  distress  for  ^•'®"^ 

the  said  rent  so  due  and  in  arrear  as  aforesaid,  and  which  said 

rent  still  remained  so  due  and  in  arrear  as  aforesaid,  to  the 

said  defendants  as  executor  and  executrix.     Plea  in  bar,  that 

the  defendants,  as  such  executor  and  executrix,  ought  not  to 

avow  the  taking  of  the  said  goods,  because  Hutchinson,  in 

his  life-time,  took  and  distrained  as  a  distress  for  the  same 

identical  rent  in  the    avowry  mentioned,  divers  goods  and 

chattels  of  the  plaintiff  of  stiffieient  value  to  satisfy  and  dii- 


^ 
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charge  the  rent  in  the  mvovry  mentioned,  mnd  therein  np- 
posed  to  be  due  and  in  arrear  and  unpaid  to  the  defendantt  if 
executor  and  executrix,  and  the  costs  of  takhig  and  kcepag 
the  said  distress;  and  this.  Sec;  wherefore,  &c.  To  tUi 
plea  in  bar  the  defendants  demurred  generally,  and  the  phun- 
tiff  joined  in  demurrer. 

The  case  came  on  for  argument  this  day,  when 

Mr.  Serjt.  Vaughan,  in  support  of  the  demurrer,  sub- 
mitted, that  tlie  plea  in  bar  was  no  answer  to  the  defendants 
avowry,  as  it  did  not  appear  that  the  distress  taken  by  their 
testator  was  satisfied,  or  that  tlie  amount  of  the  rent  under  it 
was  actually  recovered.  It  is  true,  that  although  he  might 
have  distrained,  still  tlie  distress  having  been  replevied,  the 
action  might  have  abated  by  his  death.  This  case,  however, 
must  be  governed  by  that  of  Lear  v.  Edmonds  (//),  where,  in 
an  action  for  use  and  occupation,  a  plea  of  a  previous  distress 
for  the  same  rent  was  held  bud,  fur  not  shewing  that  the  rent 
was  also  satisfied. 


Mr.  Serjt.  hawes,  contra.  That  case  is  distinguishable,  is 
it  was  an  action  of  debt  for  use  and  occupation,  and  it  was  no 
answer  to  an  action  of^  that  description  to  plead  that  the  land- 
lord had  before  distrained,  unless  die  plea  further  stated  that 
such  distress  had  been  satisfied  ;  for  the  mere  taking  a  distress 
docs  not  amount  to  an  absolute  extinguishment  of  the  debt. 
Nothing,  therefore,  but  an  actual  satisfaction  could  be  there 
sufficient.  But  here  the  plaintiff  has  pleaded  that  the  first  dis- 
tress was  of  sufficient  value  to  satisfy  the  rent,  as  well  as  the 
costs  of  taking  and  keeping  such  distress.  The  question  there- 
fore is  not  whether  the  rent  has  been  paid,  but  whether  if  one 
distress  be  taken  by  a  lessor,  his  executors  can  proceed  to  take 
another  after  his  death  for  the  same  rent  i  This  may  be  assi- 
milated to  an  action  of  trespass,  as  the  plaintiff  sustained  ao 


(«)  1  Horn,  St  Aid.  167. 
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injury  by  ihe  seizure  of  bit  goods  in  the  first  instance  ;  and  the 
rule  is^  that  where  a  landlord  has  once  taken  a  distress  co- ex- 
tensive with  the  rent  due,  be  cannot  take  a  second  distress  for 
the  same  rent.  Previously  to  the  passing  of  the  stat.17  Car.  2. 
c.  7|  even  if  a  landlord  took  an  insufficient  distress  for  rent^ 
he  could  not  distrain  a  second  time,  but  must  be  driven  lo 
his  action  ;  but  the  fourth  section  of  that  statute  (a)  provided 
for  that  mischief.  Independently  of  this,  however,  the 
avowry  is  insufficient,  as  it  is  made  by  executors  for  rent  due 
from  the  plaintiff  in  the  life-time  of  their  testator,  and  it  is 
quite  clear  they  could  not  distrain  as  such  by  the  common 
law,  nor  does  it  appear  they  were  entitled  to  do  so  under 
32  Hen.  8.  c.  37. 
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Mr.  Serjt.  Vaughan  in  reply.  The  cases  of  Meriton  t. 
Gilbee  (6),  and  Martin  v.  Burton  (c),  have  decided,  that  in 
an  avowry  under  that  statute  by  an  executor,  it  is  im- 
material to  set  out  the  title,  or  shew  the  interest  of  the 
testator ;  and  as  it  is  averred  that  the  rent  was  due  to  him, 
the  holding  might  be  rejected  as  surplusage,  as  the  avowry 
would  be  complete  without  it,  and  as  the  plea  in  bar  does 
not  shew  that  the  distress  was  satisfied,  the  defendants  ar« 
entitled  to  judgment. 

Lord  Chief  Justice  Dallas. — ^This  case  appears  to  me 
to  be  undistinguishable  from  that  of  Lear  v.  Edmonds.  If 
the  goods  had  been  illegally  taken  in  the  first  instance,  the 
plaintiflF  might  have  brought  an  action  of  trespass,  but  hav- 
ing pleaded  that  the  testator  had  previously  distrained  for  the 
same  rent,  he  should  have  shewn  that  such  distress  amount- 


7 

(a)  By  which  it  was  enacted,  that "  where  the  valne  of  cattle  distrained 
shooid  uot  be  foond  to  amount  to  the  full  valae  of  the  arrears  dittcaiiMd 
for,  the  party  to  whom  such  arrears  are  due«  his  executors,  &c.  may^ 
from  time  to  time,  distrain  again  for  the  rrsidne  of  such  arrean." 
(k)  AmU,  Tol.ii.  page  .48.  ■  {c)  Antt^  voL  iii.  page  608. 
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1820.       •d'Co  satisfmcCion,  for  there  may  be  numerous  inslances  whem 
the  merely  taking  a  sufficient  distress  might  uot  be  prodac* 
tive  of  tlie  satisfaction  of  the  rent  due.    llie  objection  raised 
Warbkn.      ^q  ^Ij^  f^^^  ^f  ^{^^  avowry  amounts  to  nothing,  as  the  de* 

fendants  have  avowed  that  .rent  was  due  to  them  as  exe* 
cutors,  part  of  which  accrued  to  the  testator  in  his  life-timei 
and  part  after  his  death. 

Mr.  Justice  Bubrouoh  concurred. 

Mr.  Justice  Richardson.* — Tlie  stat.  17  Cur.  2.  e.  7f 
supposes  the  first  distress  to  be  still  in  force,  for  there  cannot 
be  two  concurrent  distresses.  The  avowry,  is  good  on  Ae 
face  of  it,  as  it  is  therein  alleged  that  rent  was  due  from  the 
plaintiff  to  the  testator,  as  well  as  to  the  defendants  as  his 
executors.  That,  therefore,  was  sufficient  to  give  them  a 
diattel  interest,  and  their  testator  must  be  presumed  to  fcsM 
an  estate  in  fee  until  the  contrary  appears,  and  it  was  liot  in* 
cumbent  on  them  to  set  forth  his  interest  in  the  avowry. 
The  answer  to  it  by  the  plaintiff  in  his  plea  in  bar  is  merdy 
that  the  testator  levied  a  sufficient  distress  for  the  same  rest; 
tliat  alone  is  insufficient,  for  he  ought  to  have  answered  the 
avowry  in  toto,  and  shewn  that  the  rent  was  fully  satis6cd 
by  such  distress. 

Judgment  for  the  avowants. 
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Chitty  and  Another  v.  Bishop.  VUmimf^ 

Maya. 

Mr.  Serjt.  Lawts^  on  a  former  day  in  this  Tenn,  having  la  dtewiiif 
obtained  a  rule  ntsiy  that  the  proceedings  in  this  cause  might  a  r«le  iSurli 
be  stayed,  on  the  ground  that  the  action  was  brought  with-  ^i^J|!?L|b'^ 
out  the  knowledge  or  consent  of  one  of  the  plaintiflb,  and  it  a  Jw^aat 
appearing  that  the  same  motion  had  be^i  previously  made  uau%  iftAviti 
before  Mr.  Justice  Burraugh,  at  Chambers^     and  cause  aM^vrtm 
there  shewn,  on  affidavits,  but  that  he  directed  the  motion  to  ^^  ***  "!p- 
be  made  m  Court, 


Mr.  Seijt.  Faughan  now,  on  shewing  cause,  offered  tha 
same  affidavits  which  had  been  before  used  at  the  learned 
Judge's  Chambers,  to  which 

Mr.  Serjt.  Lawe$  objected,  and  submitted,  that  they  could 
not  be  read  in  shewing  cause  against  this  rule,  although  they 
had  been  re-sworn,  as  they  had  fulfilled  the  object  for  which 
fbey  had  been  originally  intended,  and  therefore  that  a  new 
stamp  was  requisite  on  each,  as  perjury  could  not  be  as- 
signed on  them,  for  want  of  sufficient  stamps  to  enable  them 
to  be  given  in  evidence,  as  the  original  jolrat  had  performed 
its  office,  and  no  stamp  whatever  was  affiled  to  the  seconds 

The  Court  held  the  objection  fiital,  and  accordingly  or<- 
dered  them  to  be  ^-stamped  (a). 


(a)  By  the  55  Geo,  3.  e,  184,  Sched.  part  f ,  *'  Every  aifidayit  to  be 
flled,  read,  or  nsed,  in  any  of  the  coorts  of  law  or  eqnity  at  H>«fmtful«r, 
or  before  any  Jadge,  or  other  officer  of  any  of  the  said  courts/'  and  tha 
copy  of  such  affidavits  are  subject  to  the  stamp  duty  of  U.  6d.,  and  tt 
has  been  held,  that  two  separate  affidavits  require  separate  stamps,  air 
though  they  are  contained  on  the  samt  piiper.  See  i  fidd,  Tth  edi|; 
p.  517.    1  ChUt.  Rep,  45S,  o^ 
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■^••^y*  Briggs  t?.  Dixon. 

May  9. 

TheGooHwill  Mr.  Sent.  Peflfe,  on  a  former  day  in  ihwTerm,  bad  obr 

notdiichargea  "^  ,  o*it  i_-i_ 

rale  obtained  tained  a  rule  nist,  that  the  rule  for  a  Special  Jury,  whicli 

f<^\  Specbir  ^^^  ^^^  obtained  by  the  defendant  in  thb  cause,  should  be 

debnTaj^^nT  d>8<^*>»»Eed,  on  affidavits,  which  stated,  that  the  defendant's 

nor  will  it  be  agent  purchased  goods  of  the  plaintiff  to  the  amount  of 

naTebeenob-  <£6l,  and  that  he  drew  bills  to  that  amount,  which  the  de- 

Uy'^t^ogh'  fendant  accepted,  but  which  being  dishonored,  the  present 

the  defendant  action  was  brought  against  him  on  his  acceptances ;  that  the 

the  debt,  and  defendant  admitted  he  was  indebted  to  the  plaintiff  in  the 

that?tiwu^be-  &™ount  of  the  bills,  and  offered  to  pay  him  ten  shillings 

lieTedhehad  jq  the  pound;  and  it  was  further  stated,  that  the  deponents 
no  defence  to  *^  "^ 

tbe  action.  believed  he  had  no  defence  to  the  action. 


Mr.  Serjt.  Hullock,  contrvL,  relied  on  the  case  of  Bloxam 
V.  Brown  (a),  where  this  Court  would  not  discharge  a  rule 
for  a  Special  Jury,  where  it  had  been  regularly  obtained, 
but  that,  where  delay  was  suggested  as  the  motive  for  ob- 
taining the  Special  Jury,  and  not  satisfactorily  denied^; 
the  Court  would  direct  the  cause  to  be  tried  at  the  Sit* 
tings  in  Term,  unless  such  terms  were  offered  as  wonld 
obviate  the  objection. 

Lord  Chief  Justice  Dallas. — The  practice  of  this 
Court  differs  from  that  of  the  Kin^i  Bench,  as  to  obtain^ 
ing  a  rule  for  a  Special  Jury.  In  the  latter,  where  such 
rule  has  been  obtained  for  the  purpose  of  delay,  it  is  usual 
to  move  the  Court,  on  an  affidavit  of  the  circumstances, 
for  a   rule  to  shew  cause  why  the  rule  should  not  be  dis- 


(a)  4  Tannt.  470. 
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charged,  ^vhich  that  Court  will  make  absolute,  on  an  affidavit        1820. 

of   service,  unless   good  cause  be   shewn  to  the  contrary. 

But  here,  where   delay  is  suggested,    the   Court   will    not  v. 

discharge  the  rule,  but  direct  the  cause  to  be  tried  within 

the  Term.     ^Fhe  rule,  therefore,  that  has  been  obtained  by 

the  defendant  cannot   be   discharged.     Besides,  it  has   not 

been  Huggested  by  the  plaintiff,  that  delay  was  the  motive 

for  the  defendant's  application :  if  it  had,  perhaps  he  might 

have  satisfactorily  answered  it.     The  Court,  therefore,  will 

not  interfere,  and  the  present  rule  must  be 

Discharged  (a). 
(n)  See   all  the  casci  on  this  snliject  coHected  in  )  Tidd,  7th  edit. 


Hale  v.  Small  andOthers%  Wedneidaj, 

May  10. 

i 

This  was   an  action  of  trespass  brought  against   the  de-  Where  aeon- 
iendants,  for  breaking  and  entering  the  plaintiff's  closes  and  bankrupt  is- 
dwelling-house,  and  taking  his  cattle  and  furniture. — Plea,  trader^wrib- 

Not  Guilty. — ^There  had    been   two   previous   trials  in  this  inghimas«»a 

dealer  in  cat- 
cause,  which,  as  well  as  tbe  present,  were  instituted  for  the  tie,  and  seek- 

r        '  1  I'l-         r  /•■.     ing  his  trade 

purpose  of  trymg   the  validity  of   a  commission  of  bank-  of  living  by 

lupt,    which    had  been    issued   against  the  plaintiff,  and  in  geUinl "with- 
out the  words 
**  dealer   and 
chapman  ;"  and  at  the  trial  of  an  action  of  trespass  broaght  by  him  against  the 
assifl^ccs  under  the  commission,  evidence  was  received  of  a  dealing  in  hops 
and  a  verdict  was  found  for  the  defendants,  as  such  a<(5ignecs,  which  was  after- 
wards  set  aside,  and  a  new  trial  granted,  on  the  ground,  that  it  might  operate 
as  a  surprise  on  the  plaintiff: — Held,  on  a  second  trial,  that  such  evidence 
was  properly  admitted,  as  the  words  "  dealer  in  cattle,"  were  descriptiye  of  the 
person  only,  and  that  tlie  general  statement,  that  the  bankrupt  fot  his  livinir  by 
*'  buying  and  selling,"  was  sufficient  to  adimit  evidence  of  any  trading  what- 


ever. 


M 


41G 


CABBft  IN   XABTSR  TBRif» 


1820. 
Halb 

V. 

Smalu 


which  he  was  described  as  ''  a  dealer  in  cattle,  nttflg 
exercising  the  trade  of  merchandize^  by  way  of  bai^gpuniii|^ 
exchange,  barteringi  and  chevisance^  seeking  his  trade  ef 
living  by  buying  and  selling."  The  defendant*  weie  tba 
messenger  and  assignees  under  the  commission. 

The  first  cause  was  tried  before  Mr.  Justice  Parkf  at 
Winchester f  at  the  Summer  Assizes,  1818,  when  several  wi^. 
nesses  were  called  to  prove  that  tbe  plaintiff  had  beeo  4 
dealer  in  hops,  and  it  was  also  suggested  that  be  was  i^ 
partnership  with  a  person  named  Gray,  who  was  also  a  large 
dealer  in  that  article.  An  objection  was  taken  for  the  plaintiff, 
that  the  defendants  could  not  go  into  evidence  as  to  a  deal- 
ing  in  hops,  on  the  ground  that  he  was  not  described  aa  such 
in  the  commission.  The  learned  Judge,  however,  admitted  Am 
evidence,  and  the  Jury  found  that  the  plaintiff  was  a  dealer 
in  cattle  and  hops,  and  gave  a  verdict  for  the  defendants ; 
but  leave  was  given  the  plaintiff  to  move  to  set  it  aside, 
in  case  the  Court  should  be  of  opinion  that  the  defendaols 
were  not  entitled  to  retain  it.  A  rule  ntsi,  for  a  new  trial, 
having  been  accordingly  obtained,  in  the  Michaelmat  Term 
following,  the  Court,  in  Hilary  Term,  18]9>  made  it  abfo* 
lute  (a),  thinking  that,  as  the  plaintiff  was  only  described  as 
a  dealer  in  cattle  in  the  commission,  the  evidence  of  \m 
trading  in  hops  might  operate  as  a  surprise  on  him,  and  tiiat 
he  might  have  only  been  prepared  to  rebut  the  trading  in 
cattle.  The  cause  was  accordingly  tried  a  second  time,  befwa 
Mr.  Baron  Graham^  at  Winchetter,  at  the  Summer  Aiaim, 
1819f  >vl)en  the  plaintiff's  dealing  in  cattle  was  abafldonei^- 
and  the  defendants  relied  solely  on  his  dealing  in  hops, 
which  they  failed  to  prove,  and  the  Jury  accordingly  found  a 
verdict  for  the  plaintiff.  In  tbe  last  Hilary  Term,  a  rule 
fftsf,  for  granting  a  new  trial,  was  obtained,  on  the  ground 
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that  Gratft  who  had  been  m  atteodaac^  ki  Court,  was  net       1820. 
called  by  the  pUiatiff  to  cooUadict  tibe  defeodaata'  witneeseft 


(a\  2  Vm.  ^  Bm.  399.     S.  C.  S  RMe'$  Bankruptiy  Oue$,  248.  differ- 
ently  reported. 

VOL.   IV.  B  E 


HaIiB 

many  of  w-hom  had  tvyom  that  Gray  wm  a  dealer  in  hopi.  v. 

Mhd  ihat  tbe  |>lain4iff  liad  been  in  parlneribqp  witb  him. 
Hiat  rule  was  afterwards  made  absolulej  tbe  Court  diinking 
that  Gray  ought  to  have  been  examioed  as  a  witness.  At 
die  tbiffd  trial,  before  Mr.  Baron  Wood^\Bt  tbe  last  Spring  As- 
aiaes,  at  Winchegter^  the  defendants  offered  e? idence  to  prove 
the  plaintiff  to  have  been  a  dealer  in  hops  down  to  the  dale 
of  his  cooimission,  wbich  was  objected  to  by  tbe  plain- 
tiff's couanel,  on  the  ground  that  tbe  commis^icgQ  only  de- 
scribed him  as  a  dealer  in  catde.  The  learned  Baron,  how- 
erer,  admitted  the  evidence,  which  was  the  only  proof  ad« 
duoed  of  the  trading ;  and  the  Jury  gave  a  verdict  for  tbe 
defendants. 

Mr«  Seijt.  OnsIow,  on  a  former  .day  in  tliis  Termi  had 
obtained  a  rule  nisif  that  the  last  verdict  night  be  set  aside, 
and  a  new  trial  granted,  principally,  on  the  ground,  that  evi- 
dence of  tbe  plaintiff's  dealing  in  hops  should  not  have 
beeu  admitted  at  the  trial,  liie  commissiott  having  only  de* 
scribed  him  as  a  dealer  in  catde ;  and  also  that  such  verdict 
was  against  evidence. 

Mr.  Ser^t  Pell  now  shewed  cause.  An  application  in 
this  case  has  lately  been  made  to  the  Lord  Chancellor  to 
amend  the  commission,  by  inserting  the  words,  *'  dealer  and 
chapman ;''  but  he  thought  it  UBnetessary,  ^  it  was  alone 
aoffioient  to  sUte,  diat  a  party  gained  tis  living  by  buying 
and  Silling,  and  that  the  particular  description  of  the  plain- 
tiff 'a  being  a  dealer  in  cattle  might  be  altogether  onciitted. 
In  Ex  parte  Herbert  [a),  where  a  petition  prayed  that  a 
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1890.        commission  which  had  issued  against  a  ''  WHtennan"  oqiht 
^^^         be  superseded,  on  the  ground  that  the  description  of  "  wator- 
V-  man"  standing  alone^  was  not  sufficient  to  support  a  coBMsis- 

sion  of  bankruptcy,  the  Lord  Chancellor  said,  that  ''  dawr 
and  chapman"  had  been  held  a  sufficient  description  of  trsd- 
ing,  and  that  the  general  statement  of  the  commiaaiony  tint 
a  bankrupt  got  his  living  by  **  buying  and  selling''  was  not- 
ficient  to  support  it.  It  is  therefore  unnecessary  to  act  forth 
any  specific  mode  of  dealing  in  the  commission,  but  merdf 
to  follow  the  words  of  the  statute,  which  has  been  done  in 
the  present  instance,  by  describing  the  plaintiff  as  a  posoa 
seeking  his  trade  of  living  by  buying  and  selling.  If  the  ps^ 
ticular  description  was  introduced  to  assist  a  bankrupt,  bj 
giving  him  notice  of  the  dealing  under  which  he  was  sought 
to  be  made  bankrupt,  it  might  be  different;  but  the  intro- 
duction of  such  particular  description  has  only  crept  in  bj 
usage,  and  merely  tends  to  shew,  that  a  party  is  trading 
within  the  bankrupt  laws,  and  gaining  his  livelihood  by  buy- 
ing and  selling.  The  words  '*  dealer  and  chapman,"  are  of 
themselves  general  and  indefinite,  and  yet  they  have  beea 
held  a  sufficient  description  to  support  a  commission.  The 
general  words,  therefore,  in  this  commusion,  were  auffident 
to  warrant  the  Jury  in  finding,  that  the  plaintiff  had  been 
a  dealer  in  hops ;  and  the  learned  Baron  was  perfecdy 
correct  in  allowing  such  evidence  to  be  received  at  the 
trial. 

Mr.  Serjt.  Onilaw,  in  support  of  the  rule^ — Aldioagh 
the  Lord  Chancellor  has  refused  to  amend  this  commissioiv 
still  it  does  not  follow  that  it  was  valid,  nor  can  such  refusil 
be  considered  as  a  decision  to  be  used  in  a  court  of  law.  If 
a  commission  be  bad  in  terms,  the  Chancellor  will  order  it  to 
be  superseded,  and  not  amended,  which  has  never  been  done 
where  it  has  been  once  acted  upon.  If  a  bankrupt  be  gaitj 
of  felony  in  not  surrendering,  and  he  afterwards  learn  that 
the  commission  is  bad  in  substance,  it  cannot  be  amcodsd 
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w,a8  to  create  a  felony  tx  post  facto.  The  deacripticm  in  ISM* 
the  present  instance  is  a  departure  from  the  accustomed  vii^ 
torm,  and  evidently  tends  to  mblead  the  party  against  Mrhom  «• 

the  commission  issues;  and  it  will  be  most  pr^udicial,  if 
it  can  be  held  that  a  fabe  description^  or  no  description 
whatever,  is  required  to  be  stated  in  the  conunission. 

Lord  Chief  Justice  DALLAB.*^The  objections  in  this 
case  are  now  reduced  to  two,  viz.  that  die  verdict  was  against 
evidence ; — and  that  the  learned  Baron  who  tried  the  cause 
improperly  admitted  proof  to  shew  that  the  plaintiff  had 
been  a  dealer  in  hops,  he  having  been  described  in  the  com- 
mission as  a  dealer  in  cattle  only.  As  to  the  first,  there  is 
BO  ground  whatever.  It  is  true  the  evidence  might  have  been 
contradictory,  but  the  Jury  decided  that  question  by  their 
verdict,  and  such  finding  does  not  appear  to  have  been  dis* 
approved  of  by  the  learned  Judge.  The  only  remaining 
question,  therefore,  is  as  to  the  validity  of  the  commission, 

'  which  was  given  in  evidence  for  the  purpose  of  proving  that 
the  plaintiff  had  become  a  bankrupt.  He  was  there  de- 
scribed, not  merely  as  a  dealer  in  cattle,  but  as  a  person 
seeking  and  getting  his  living  by  buying  and  selling.  The 
question,  therefore,  b,  whether  the  words  '^  dealer  in  cattle,'' 
are  descriptive  of  the  plaintiff's  person,  or  of  the  trade  car- 
ried on  by  him  ?  and,  even  if  it  be  descriptive  of  the*  latter, 
whether  it  might  not  be  rejected  as  surplusage,  and  the  com- 
mission be  supported  by  general  evidence  of  a  trading,  it 
having  stated,  that  he  got  his  living  by  buying  and  selling? 
At  the  first  trial,  evidence  was  gone  into  as  to  the  plaintiff 's 
being  a  dealer  in  hops,  which  was  objected  to,  on  the  ground 
that  he  was  not  described  as  such  dealer  in  the  commission, 
but  the  general  words,  that  he  sought  his  livelihood  by  buy- 
ing and  selling,  were  then  inserted  4herein.    When  this  case, 

-  therefore,  came  before  the  Court,  in  the  first  instance,  they 
dionght  it  might  operate  as  a  surprize  on  the  plaintiff,  by 
the  defendant's  havii^  merely  adduced  evidence  to  prove  a 
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16M.  dealing  in  hops,  as  the  only  trading  on  which  the  bwikriiptcy 
|r^^^  couM  be  sopported,  when  he  had  been  described  in  the  cobh 
V.  mimon  as  adealer  in  cattk ;  but  they  did  not  go  so  fiur  as  Id 

say,  that  the  commissioa  was  actually  bad,  becanse,  in  that 
case,  it  would  have  been  mnecessary  to  have  sent  the  cause 
down  to  a  new  trial ;  Jbut  I  observed,  diac  the  defendant^ 
having  gone  into  the  plaintifTs  trading  in  hops,  it  might  ope- 
rate as  a  surprize  on  him,  and  I  still  think  that  it  may  be 
highly  inconvenient,  although  a  party  may  be  described  in  a 
commission  as  seeking  his  livelihood  by  buying  and  sellings 
to  limit  his  dealings  to  one  distinct  and  definite  brandi  of 
trade,  and  at  the  trial  to  adduce  evidence  of  his  having  traded 
in  a  diiFerent  character,  as  such  misdescription  may  tend  la 
mislead  him.  At  the  second  trial,  however,  any  objection 
that  might  be  raised  as  to  the  ground  of  surprize,  was  en- 
tirely removed,  for  the  plaintiff  bad  full  notice,  that  al- 
though he  was  described  in  the  commission  as  a  dealer  ai 
cattle,  yet  that  evidence  would  be  gone  into  to  estahlisb 
his  dealing  in  hops.  It  was  therefore  competent  for  the  de- 
fendants to  adduce  evidence  to  prove  such  trading,  and  for 
the  plaintiff  to  rebut  it.  The  only  question,  therefore,  now 
is,  whether,  as  tlie  plaintiff  was  described  in  the  cocnaission 
as  a  dealer  in  cattle  only,  the  words  ''  dealer  and  chapman* 
having  been  omitted,  the  statement  that  he  gained  hia  Uving 
by  buying  and  selling  is  sufficient  ?  How  does  it  atand  on 
reason  and  principle  i  It  has  been  admitted,  that  **  dedcr 
and  chapman"  would  be  a  sufficient  description  of  trading. 
What  additional  information  could  these  words  nfford  to  a 
party,  who  had  been  described  generally  as  a  person  aeekiag 
''  his  trade  of  living,  by  buying  and  selling,''  within  the 
terms  of  the  statute  13  Eliz,  c.  7.  s.  1  ?  When  this  case 
was  last  before  the  Court,  my  Brother  Park  observed, 
that  (a)  *^  Where  a  bankrapt  is  described^  in  the  commissittn 


(a)  AiUe^  Vol.  ill.  pafi  eS^ 
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as  9  ^  dealer  and  cbapcoan"  only^  it  was  a  auificient  deacfip*  iMo. 
lion  of  ibe  tradiiig  in  the  cominissioD^  and  ikat  Ihe  general 
sUtenienty  that  the  bankrupt  got  Ids  liying  bj  buying  and 
selling,  would  admit  the  BBdiiig  of  any  portieikilar  trading/'  ^ouhm. 
If  that  be  80|  the  mere  statement  that  a  party  gained  bis 
livelihood  by  buying  and  selling,  would  be  not  only  sufflcient, 
but  definite  and  precise,  whether  he  were  described  as  a 
dealer  and  chapman,  or  a  deakr  in  cattk.  If,  therefore, 
those  latter  descriptions,  or,  in  their  absence,  the  mere  ex- 
pression that  a  party  sought  his  living  by  buying  and  selling, 
will  admit  proof  of  toy  general  trading,  the  only  question  is, 
whether  the  description  of  a  particular  trade  would  opeiate 
so  as  to  exclude  such  general  proof  i  That  will  depend  on 
whether  the  commission  is  sufficient  without  such  a  descrip.^ 
tion.  In  Er  parte  Herbert,  the  Lord  Chancellor  held,  that 
^'  the  general  statement  of  the  commission,  that  the  bank- 
rupt got  bis  living  by  buyii^  and  selling,  was  sufficient  to 
support  it."  The  only  distinction  between  that  case  and  the 
]»resent  is,  that  there  the  question  was  as  to  the  sufficiency 
of  the  general  words,  while  here  ike  ol^efition  is  confined  as 
to  the  admissibility  of  evidence,  to  prove  a  general  or  dif- 
ferent trading  than  a  dealing  in  cattle  under  thoae  words. 
On  the  whole,  therefore,  I  am  of  opinion,  thai  the  term 
'^  dealer  in  cattle,"  is  deaeriptive  of  the  person  only,  an^  not 
of  the  trade ;  and  that  the  words  ^^  buying  and  selling"  are  of 
themselves  a  sufficient  description  of  a  trading,  and  that  it 
is  immaterial  what  the  nature  of  the  trading  may  be-*-and 
consequently,  that  any  evidence  may  be  adnutted  under  then^ 
to  prove  any  act  of  trading  whatever, 

Mr.  Justice  BunnovoK.*— On  referring  to  my  notes,  I 
do  not  think  that  the  expressions  used  by  me  on  the  former 
argument  were  quite  so  strong  as  they  are  reported.  The 
persons  designated  by  the  13  £/tt.  c.  7.  s.  1.  to  be  deemed 
and  taken  as  bankrupts,  are,  **  any  merchant,  or  other  person 
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using  or  exercising  the  trade  of  merchandize,  by  way  of  1^ 
gaining,  exchange,  &c. — or  seeking  his  trade  of  livnig  by 
buying  and  selling/'  All  the  subsequent  statutes  adopt  llie 
same  language,  and  the  words  **  dealer  and  chapman,  are 
not  introduced  in  any  of  them,  as  the  general  terms  are  iii 
themselves  sufficient  to  designate  the  description  of  a  trader 
by  buying  and  selling ;  but  I  am  still  of  opinion,  that  eveiy 
commission  must  contain  some  description  of  the  party^ 
whereby  he  may  be  known.  The  term  *^  esquire*  would  be 
sufficient,  if  the  words  **  seeking  his  trade  by  buying  and 
selling  **  were  added.  But  further,  such  deaicription  appears 
to  me  to  be  requisite  for  the  purpose  of  giving  the  party  Wc^ 
tice  to  appear.  Still,  however,  it  is  a  mere  designation  of 
the  party,  and  consequently  there  can  be  no  reason  to  ex- 
clude evidence  of  any  other  kind  of  trading.  In  Ex  parte 
Herbert,  the  commission  described  a  bankrupt  as  a  ^  wa- 
terman" only,  and  it  was  contended,  that  that  description 
standing  alone  was  not  sufficient  to  support  the  comttiiasioD, 
as  a  person  who  acted  solely  in  ihat  capacity  was  not  liable 
to  be  made  a  bankrupt.  But  as  that  description  related  to  the 
person  only,  the  parties  were  allowed  to  prove  a  trading,  as 
the  general  statement  was  inserted  in  the  commission,  that  the 
bankrupt  got  his  living  by  buying  and  selling.  Here,  though 
the  plaintiff  was  described  as  a  dealer  in  cattle,  still  the  evt 
dence  of  dealing  establbhed  no  other  character  than'  diat  tf 
a  drover,  who,  as  such,  was  excepted  from  the  dperatkin  6f 
the  bankrupt  laws.  But  the  defendants  were  at  liberty  to 
prove  any  species  of  trading,  uAder  the  general  Words,  that 
he  got  his  living  ''by  buyiug  and  selling ;''  the  evidence,  ll»re- 
fere,  as  to  the  dealing  in  hops,  under  this  commission,  was 
properly  left  to  the  Jury,  and  consequently  I  am  clear!  j  of 
opinion,  that  it  was  rightly  admitted,  and  that  aIthoa|^ 
the  plaintiff  was  described  as  a  dealer  in  cattle  only,  attU 
evidence  extrinsic  to  such  dealing  might  be  admitted,  in  order 
to  shew  that  be  got  his  living  by  buying  and  selling. 
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Mr,  Justice  Richardson. — I  am  of  the  same  opiDion.  1820. 
As  to  the  objection,  that  the  verdict  in  this  case  was  against  halb 
evidence,  1  think  there  was  ample  proof  adduced  at  the  trial  "• 

to  warrant  the  Jury  in  finding  a  verdict  for  the  defendants. 
As  to  the  plaintiff's  description  in  the  commission,  it  is  un- 
necessary now  to  decide  whether  it  renders  it  invalid  or  not. 
jAs  to  the  admissibility  of  the  evidence  to  prove  his  trad- 
ing in  hops ; — when  this  cause  was  first  before  the  Court,  it 
was  objected,  that  such  evidence  ought  not  to  have  been 
received,  and  it  struck  us,  that  as  the  w*ords  ^*  dealer 
and  chapman  "  had  not  been  introduced  in  the  commission, 
it  probably  might  operate  as  a  surprise  on  the  plaintiff,  and 
they  therefore  directed  a  new  trial ;  but  they  gave  no  opinion 
whatever  as  to  the  validity  of  the  commission.  But  having 
now  considered  the  effect  of  the  general  words  contained  in 
it,  I  am  of  opinion,  that  the  statement  of  the  party's  getting 
his  living  by  buying  and  selling,  convey  not  only  a  satisfac- 
tory communication,  but  every  information  that  the  words 
''  dealer  and  chapman"  would  do,  and  that  the  one  is  co- 
extensive with  the  other.  Generally  speaking,  a  particular 
description  is  prefixed  in  a  commission,  ^s  a  grocer  or  a  silk- 
mercer,  and  there  can  be  no  doubt  but  that  under  such  de- 
scriptions evidence  might  be  adduced  to  shew  that  the  parties 
were  general  merchants.  So,  under  the  words  ^'  dealer  and 
chapman,"  there  can  be  no  doubt  the  like  evidence  would 
be  admissible.  The  same  rule  is  equally  applicable  to  the 
present  case,  as  the  words  ^*  dealer  in  cattle,'*  are  in  sub- 
stance equivalent  to  those  of  **  dealer  and  chapman."  But 
it  appears  from  the  case  of  Ex  parte  Herbert,  that  the  Lord 
Chancellor  was  of  opinion,  that  oo  particular  description 
was  necessary,  but  that  the  general  statement,  ihat.  the  bank- 
rupt got  his  living  by  baying  and  selling,  vvas  of  itself  suffi- 
cient. Although,  therefore,  the  phaptiff  is;here  described  as 
a  dealer  in  cattle, ^  still  I  think  that  evidence  was  admissible 
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under  the  general  words  contained  in  the  commission,  for 

the  Jufj  to  find  that  he  bad  been  a  trader,  by  a  denling 

in  hops. 

Rule  discharged  (a)* 


(•)  In  Ex  jHorU  SmmUC)^  wbere  tlie  plaintiff  petitioned  the  Lani 
Chancellor,  praying  that  the  words  **  dealer  and  chapman/'  might  be 
inserted  in  this  commission,  or  that  it  might  be  superseded,  and  a  new 
one  issued,  of  the  Mme  data,  with  a  proper  descriptioa^-^-hia  Ijordahip 
observed  (t),  that  he  recollected  a  case  in  which  a  bankrupt  was  describe 
ed  in  the  commissien  as  a  dealer  in  cinders,  and  the  commission  was 
nltimately  supported  by  evidence,  which  established  a  trading  In  pigs; 
and  he  further  observed,  that  when  a  man  brings  an  action,  in  coase- 
quence  of  a  commission  issued  against  htm,  he  admits  that  he  is  the  per- 
son against  whom  the  commission  issued,  and  it  U  then  Immaterial  what 
is  the  nature  of  the  trading • 


(•)  J  JViU,  Chan.  Coi.  85.- 


-(t)  id.  86. 


Friday, 
May  It. 

Under  a  com- 
mission issued 
fo  examine 
witnesses 
abroad,  it  is  no 
objection  that 
a  clerk  to  the 
plaintUT't  at- 
torney is  ap« 
pointed  one  of 
the  Cowmis- 
aionert,  and 
settles  the 
draft  of  the 
deposidons  of 
one  of  the 
phiintiff's 
witnesses. 


LoPES  r.  De  Tastet. 

Mr-  Seijt.  Faughan  moved  that  the  depositions  of  the 
plaintiff 'j}  son,  which  had  been  taken  at  St.  Petersbvrgkp 
on  a  com  mission  issued  in  this  cause,  might  be  taken  off 
the  file  or  records  of  the  Court,  and  tliat  the  same  might 
be  quashed,  and  that  the  plaintiff's  attorney  might  paj  the 
costs  occasioned  by  the  execution  of  such  commiasion, 
cm  the  ground  that  he  had  nominated  and  proposed 
his  own  clerk  as  one  of  the  Commissioners  on  behalf  of 
the  plaintiff,  and  who  attended  the  execution  of  the  coa»v 
mission,  and  settled  the  draft  of  the  examination  ^  ibe 
plaiutiff's  son.     He  referred  to  Newton  v.  Foot  (a),   where 


(a)  2  Dickens,  793. 
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the  clerk  of  t)i«  plaiotiff 's  'BolicUor  sal  as  clerk  lo  4i«  Coiih 
missioners  for  exaauning  Hitnesses;  and  the  •  cWpMilioDf 
taken  under  such  commisftion  were  suppressed  for  that  rea^ 
son.  Soy  in  an  AnonymouM  qme  (a),  a  depositipn  taken 
before  Commissioners  was  suppressed,  because  the  attorney 
for  the  pUintiff  bad  wrote  down  the  whole  in  die  exact 
form  of  the  deposition,  before  it  was  taken.  ;Tb^  learned 
Serjeant  contended,  that  thc^  sane  principles  were  equally 
applicable  to  a  court  of  law,  and  tbat  the  clerk  of  the  plain- 
tiff's attorney  ought  not  to  have  been  prcseuti  or  attended 
the  execution  of  the  commission. 


41i 


18S0L 


Lopss. 
DbTjjxbt. 


But  the  Court  said,  that  there  was  no  gr9und  whatevc^p*  for 
the  application  ; — that  the  plaintiff's  attorney  had  a  right  to 
send  out  his  clerk  under  the  commission ; — and  that  there 
would  have  been  no  objection  to  his  attending  the  exami- 
nations of  the  plaintiff's  son,  although  his  nafne  had  pot 
been  inserted  in  the  commission* 

The  learned  Serjeant,  therefore,  took  nothing  by  his 
motion. 


Bolton  r.  Etles* 


Monday, 
May  15. 


Mr.  Serjt.  Blossetf  on  the  first  day  of  this  Tetm,  had  olx  The  interral 
tained  a  rule  nisi,  that  all  the  former  proceedmgs  in  this  estoig n'Slayt 
cause  might  be  set  aside  for  inpsgidaity,  and'thak,  in  the  ^^  ff  ^ 
mean  time,  fnrther  proceedioffs  miflbt  be  stayed,  on  tht'  Coin's  actaal- 

be  taken  as 
part  of  the  Term :— Held,  therefbre,  that  a  Mtl  may  be  (Ited  an^ttast  the  Warden 
of  the  FUei,  for  an  escape,  on  the  day  after  the  essoiern  day,  entitled  at  of  the 
Term  generally,  and  if  the  plalntin  |pve  a  rule  to  plead  on  the  first  day  the 
Conrt  sits,  he  will  comply  with  the  rrqninition  of  the  statute  fLAt9  9V.S.€.  YT. 
s.  1$,  provided  he  do  not  sign  judgment  within  eleven  days  after  the  filing  of  the 
bill. 
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1820.        groand  that  a  tnll  bad  been  filed  aguost  the  defendao^  as. 
Warden  of  tbe  Fleei,  on  tbe  daj  after  tbe  etsoiga  day  of  this 


Boi/roM 


Ettss. 


o.  Terniy  for  tbe  escape  of  a  prisoner^  wbo  had  shice  been  dBi- 

charged  bj  virtue  of  an  order  from  the  House  of  ComnuMk 
Tbe  bill  was  entitled  as  of  diis  Term  generally,  and  four 
days'  notice  was  giTen  the  defendant  to  plead  thereto  ;  bot 
tbe  plaintiflF  bad  not  signed  judgment  within  eleven  days  sf- 
ter  die  filing  of  tbe  bill.  He  observed,  that  before  the  sts- 
tute  59  Geo.  3,  e.  64,  a  bill  could  not  be  filed  against  the 
Warden  of  the  Fleet  in  vacation.  The  regulation  intrt>« 
duced  by  8  &  9  '^.  S.  c.  27*  s.  1€,  is,  that  immediately  after 
tiie  bill  is  filed,  an  eight-day  rule  to  plead  may  be  sertedf 
and  that,  unless  the  Warden  plead  in  three  days  after  the 
expuation  of  such  rule,  the  plaintiff  may  sign  judgment. 

The  reason  that  the  bill  could  only  be  filed  in  Term  wssi 
that  the  Warden  was  privileged  to  be  called  in  Court,  be- 
fore which  it  could  not  be  filed,  and  he  could  only  be  called 
in  full  Term.  Crook  v.  Eyles  (a),  Stock  v.  Eyles  (jfy  It  is 
true,  that  by  the  59  Geo,  3,  a  bill  might  be  filed  against  the 
Warden,  in  vacation,  for  an  escape,  but  it  is  necessary  for 
such  bill  to  be  entitled  as  of  the  preceding  Term,  to 
which  he  is  bound  to  appear  and  plead  within  the  first  four 
days  of  the  following  Term.  If,  therefore,  the  day  after  tbe 
essoign  day  be  considered  as  part  of  the  vacation,  etill,  the 
bill  should  have  been  entided  as  of  the  preceding  Terni^ 
and  if  tbe  essoign  day  be  deemed  the  first  day  of  Term,  tbe 
defendant  would  have  been  entitled  to  eleven  days  to  plead, 
under  the  8  &  9  ^.  3. 

[Mr.  Justice  BuR&ouou. — ^The  only  question  is,  iriie- 
ther  the  essoign  day  can  be  considered  as  the  first  day  of 


(a)  2  Mank.  49.    S.  C.  6  Taunt.  347, (6)  2  Mur$h.  54.    S.  C. 

6  Taunt,  352. 
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'.J 


Term,  6t  ttdt^  for  the  purpose  of  filing  a  b31  against  the        18M# 
Warden  ?    If  it  can  be,  the  present  bill  is  properly  filed*]  n^i^m 


Mr.  Serjt.  Fctughan  on  a  subsequent  day  riiewed  cause. 
The  only  question  is,  whether  the  bill  iras 'properly  entitled, 
or  not  ?  If  it  was,  there  is  no  ground  for  the  present  appli- 
cation. It  appears  by  the  indorsement  of  the  Warden,  that 
he  received  a  copy  of  it  on  the  17th  of' April  last,  and  it 
also  appears  to  hate  been  filed  on  that  day.  The  essoign 
day  was  on  the  l6th,  which,  in  contemplation  of  law,  was 
the  first  day  of  the  Term.  The  bill,  therefore,  was  rightly 
entitled  as  of  the  present  Term,  and  the  four  days'  notice  for 
the  defendant  to  plead  was  strictly  regular.  Besides,  the 
plaintiff  had  not  signed  judgment  within  the  eleven  days 
allowed  the  defendant  to  plead,  under  the  statute  8  &  9  W,3» 
The  bill,  therefore,  was  filed  independently  of  the  59  Geo.  3, 
and  as  judgment  was  not  entered  up  within  the  time  allowed 
the  defendant  to  plead  by  the  former  statute/  the  proceed- 
ings on  the  part  of  the  plaintiff  have  been  correct  and  re- 
gtilar. 

Mr.  Serjt.  Blosset^  in  support  of  the  rule,  submitted,  that 
by  the  former  practice  of  the  Court,  the  bill  could  only  be 
filed  in  full  Term,  and  that  the  defendant  could  not  have 
been  called  it^  Court  between  the  essoign  day  and  die  first 
day  of  the  Term,  in  whicli'the  Court  actually  sit.  If  the 
plaintiff  had  proceeded  utid^f  the  8  &  9  W.  3,  the  defendant 
would  have  been  entitled  to  an  eight-day  rule  to  plead,  and 
under  that  statute  he  would  hav^  been  allotved  three  days 
further  time  to  plead,  after  that  rule  was  out ;  and,  by  the 
59  Geo.  3,  it  is  quite  clear,  that  the  bill  shotild  have  been 
entitled  as  of  the  preceding  Term,  whilst  here  it  is  not  only 
entitled  of  the  present  Term,  but  a  notice  is  given  the  de- 
fendant within  four  days,  from  the  time  of  filing  the  bill ; 
Quacunque  via  data,  therefore,  the  proceedings  are  irre- 


V. 

£viJ^ 


'*^:f 


t        , 


^1^  CAKES  IN   SA8TKII  tlLRU, 

18W*       8"I^rf  *>"i  the  idefendant  is  entitleA  to  htfe  tbis  nrie 
^^^^^        absolate. 

£TtB9i  Mr.  Seiji^  Vaughan  applied,  to  amend  ihja  luU  ;   but  die 

Court  demised  it  uoneQeaaary,  apd  obierved,  that  tl^e  otseo- 

tioQ  raised  deserved  censideratioHj  and  could  be  detcrauiMd 

on  ^e  present  application,  and  that  the  only  quesMpn  tuinsd 

on  the  reasoiiaUe  constrection  of  the  SO  Gep.  3»  wd  wkt* 

tber  the  liOgisIature  did  not  intend  to  provide  agidnel  the 

mischief  now  complained  of,  viz.*  tbat  a  bill  m9y  be  fikd 

against  the  Warden  for  ai^  escape,  in  die  interval   between 

the  essoign  day  and  the  first  day  of  the  Term  %m  vihich 

the  Court  a<^tuaUy  aits« 

Cur.  adv.  vuit. 

On  this  day.  Lord  Chief  Justice  Dallas  delivered  th^ 
judgment  of  the  Court  as  follows ; — 

The  ol^ection  to  the  proceedings  in  tbis  case  is,  that  tbe 
plaintiff  has  filed  his  bill  against  the  Warden  of  the  JP&ef 
after  the  essoign  day  of  this  Term,  and  before  what  is  ordi- 
narily called  the  first  day  of  the  Term. 

It  was  contended,  that  under  die  statute  8  &  9  IF.  3. 
c.  27*  s.  12,  a  bill  must  be  filed  against  the  Wardeii|^  19 
Term.  In  support  of  this  proposition,  the  casea  of  Crooi 
V.  Eylez  (a),  and  Slock  v.  Eyles  ib)^  were  cited. 

It  has  been  admitted,  that  under  a  late  act  of  Parliameiyty 
of  the  50  Geo.  S.  c.64,  a  bill  may  be  filed  against  the  Wi|r« 
den,  in  the  vacation. 

In  the.  cases  above  referred  to,  this  Coiurt  held»  that  09 
the  construction  of  the  statute  of  8  8c  9  fT.  3,  a  bill  cc^ 

■  ■  ■  I         i  ■  ■«       ■■■!       II  ■■■■  ■        ■  ■■         ■  III  II   I— ^—^1— — ^^»^ 

(a)  t  Malrsk.  49.    S.  C,  6  TautU.  S47>  (»)  S  Monk.  54.    &  C. 

6  Taunt.  358. 
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not  be  fikd  i^iii9t  tbe  Warden  in  the  TaoalioBy  because  it  ii        I6M. 
enacted  by  the  12th  section  of  that  statate,  that  ^  it  sball  be 


Warden,  upon  a  bill  filed  agfuost  him  in  this  G>art^  or  ib  the 
Exchequer^  and  a  rule  being  given  to  plead  thereto,  to  be 
out  eight  days  at  most  after  filing  such  bill,  to  sign  judg- 
meat  against  faiaiy  nnlesa  he  plead  to  liie  said  bill  within 
three  days  after  die  rule  is  maed  otit;''-Hnid  the  Court, 
holding  that  a  rule  to  plead  could  only  be  given  in  term  time 
when  the  Court  was  actually  sittii^,  decided,  that  the  above 
actions  could  only  be  commeoced  in  full  term. 

This  being  found  to  be  attended  with  ioconveiiiencei  the  Le- 
gislature thought  it  expedient  tliat  the  law  and  practice  should 
be  altered,  and  tlierefore  by  the  59  Geo,  S*  c.  64,  intituled,  ''An 
Act  to  facilitate  proceedings  against  tbe  Warden  of  the  Fleet, 
in  vacation,"  after  reciting  that  by  the  practice  of  the  Courts 
of  Common  Pleas  and  Exchequer,  and  by  reason  of  the 
former  act,  no  proceedioga  could  be  commenced  in  the  time 
of  the  vacation  against  the  Warden,  for  or  in  respect  of  the 
escape  of  any  prisoner  or  prisoners  from  or  out  of  his  cus- 
tody: it  is  enacted,  that  ''  it  shall  be  lawfiil  for  persons 
having  cause  of  action  against  the  Warden,  for  or  in  respect 
of  the  escape  of  any  person  out  of  his  custody,  to  com- 
mence their  action  by  filing  a  bill  against  the  Warden  at  any 
time  in  vacation,  and  entitle  it  as  of  the  preceding  Term^ 
a  copy  of  which,  so  filed  within  twenty-four  hours  after 
filing,  is  to  be  delivered  to  the  Warden  or  his  deputy,  and 
the  Warden  is  to  appear  and  plead  to  tbe  bill  within  the  first 
four  days  of  tbe  following  Termi  or  judgment  may  be  signed 
against  him." 

It  is  now  contended,  that  achnittrog  by  the  last  act,  a  bill 
may  be  filed  against  the  Warden  m  time  of  vacation,  and  by 
the  former  act,  in  term  time,  yet  that  a  party  having  cause  of 
action  against  the  Warden  for  an  escape  in  the  interval  be- 


lawful  for  any  person  having  cause  of  action  against  the  v. 


ETLir« 
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]6M»        tweeii  the  essoign  day  mndTthe  first  day  of  Hie  AiIP'teAly 
cannot,  during  that  interval,  file  his  bill.    If  tbntb^  soVtfiih 


V.  that  interval  must  be  deemed  no  part  qf  the  vfOtcatkm'i^*^ 

the  term.    We  are  of  opinion  that  the  law  wammts  no  snch 
conclusion. 

We  think  we  are  bound  to  put  such  a  constractioo  on 
those  statutes  (and  particularly  on  the  statute  8  8c  9  ^F.  d. 
on  which  this  question  arises),  as  will  tend  to  pfevenl  avvf 
serious  inconveniences  which  would  otherwise  arise^  and  to  * 
advance  the  remedy  of  the  suitor. 

In  contemplation  of  law,  the  essoign  day  is  the  first  day 
of  the  Term.  In  the  case  of  Stanford  v.  Cooper  {a)  it  was 
holden,  that  a  judgment  has  relation  to  die  essoign  day  of 
the  Term  (as  the  Court  says),  it  is,  in  law,  the  first  day  of  the 
Term,  and  all  legal  acts  have  relation  thereto.  That  csie 
was  recognized  by  the  Court  of  King's  Bench  in  the  casettf 
Lord  Porchester  v.  Petrie,  in  Hilary  Term,  1783  (6). 

We  think  that  the  interval  between  the  essoign  day  and 
the  day  of  the  Court's  actually  sitting,  must  be  taken  to  be 
part  of  the  term. 

But,  it  is  said,  if  it  be  so,  still  the  bill  cannot  be  filed, 
because,  by  the  practice,  it  is  necessary  that  the  wiite 
should  be  called  in  Court  before  the  bill  is  filed,— 4hat  whidi 
is  mere  form,  and  rendered  impossible  by  the  Court's  aot 
actually  sitting  during  this  interval,-— ought  not,  we  thiiA^ 
to  prevent  the  plaintiff  from  commencing  or  prosecuting  Ids 
suit,  nor  ought,  in  our  judgment,  the  imposMfaility  of  bis 
giving  a  rule  to  plead  before  the  sitting  of  the  Courts  So 
have  that  effect.  We  think  that  a  plaintiff  may  file  his  bill 
after  the  essoign  day,  and  that  if  he  gives  a  rule  to  plead  on 


(a)  Cr».  Ow.  lot.— — ',&)  And  see  Bdk  v.  Br^Mtm^  3  Term  tUp.  tU. 
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the  first  day  of  the  Teim,  that  is^  the  first  dajt  |be  C^ui t 
actually  aits ; — he  will  substantially  comply  with  the  requi- 
sition of  the  statute  of  the  8  &  9  ^*  3. 

The  rule  which  has  been  obtained  by  the  defendant,  has 
prevented  the  plaintiff  from  doing  this  in  the  present  case. 

The  rule  must  be  discharged^  and  the  defendant  must 
appear  and  plead  in  four  days. 

Rule  discharged  accordingly. 


Boi;rov 
Sy^bs. 


Spragg  v.  Hammond.  Monday 

May  15tli. 

This  was  an  action  of  assumpsii  brought  to  recover  the  Where  the  te- 
sum  of  •£48.  5s.  being  the  amount  of  land-tax  and  sewer's  miies  miSer'a 
rates  paid  by  the  plaintiff  to  the  use  of  the  defendant  from  ^^*^^^^^^ 
Micbaelmat,   1812,   to  LadynUnf,  1819*     The  declaration  retenratkm  at 
contained  counts  for  money  paid,  money  had  and  received,  meat  ofland. 

and  on  an  account  stated.     Plea,  notiratsun^L  ^'actiM  fo^ 

Bach  tasy 
which  was 

At  the  trial  of  the    cause  before  Lord  Chief  Justice  ^^H^^  ?® 

umdlord,  who 
DallaSy  at  Westminster,  at  the  Sittings  after  the  last  Term,  afterwards 

it  appeared  that  the  plaintiff  held  certain  premises  forming  and  was  iMid 
part  of  the  Garrick's  Head,  iu  Bow  Street,  under  a  de-  ^tTwd  the 
raise  from  the  executors  of  one  Spencer,  dated  in  March,  tenant  after- 

,     ,  ,  ,     wardf  paid  his 

1805,  for  mneteen  years  and  three  quarters,  at  the  yearly  fnU  rent  for 

rent  of  .£60,  payable  quarterly ;  there  was  no  covenant  or  yean,  withoat 

reservation  contained  therein  as  to  the  payment  of  the  land  ^"^^g^i. 

tax:  Hdd, 
thattnch  ae- 


payneatt. 


Spragg 

V. 

Hammond. 
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I9n^  or  any  other  tax  hy  the  tenant.  The  defendant,  in  181fl; 
mtennanried  with  Spencet't  widows  and  became  entitled  to 
receive  the  rent  from  the  plaintiff  under  the  leaae  in  ^nat* 
tion.  In  October f  1814,  the  defendant  called  for  oneyesr 
and  a  halfs  rent  then  in  arrear,  which  the  fdaintiff  refused 
to  pay,  unless  the  laud-tax,  amounting  to  ^14,  was  ^ 
ducted,  the  premises  having  been  rated  as  a  separate  tfr" 
nement  with  poors  rates,  land-tax,  and  sewers  rates  in  1818, 
before  which  time  it  was  considered  as  fomung  part  of  the 
GarricK$  Head.  The  defendant  however  said  that  he  would 
have  nothing  to  do  with  the  land-tax,  and  insisted  on  the 
payment  of  the  full  rent,  which  he  distrained  for,  and  it 
was  accordingly  paid  by  the  plaintiff  on  the  8th  of  'November 
following.  From  that  time  down  to  the  5th  of  Peftmoiy, 
1819,  when  the  present  action  was  commenced,  the  plain- 
tiff continued  to  pay  the  full  rent  as  well  as  the  land-tax, 
without  claiming  the  deduction.  On  the  ISth  of  December^ 
1814,  however,  the  plaintiff's  attornies  applied,  bj  letter, 
to  the  defendant,  for  the  re-payment  of  the  land-tax,  winch 
the  plaintiff  had  paid  previous  to  the  distress,  but  which  the 
defendant  refiised  to  allow,  and  stated,  that  in  future, 
he  would  resist  the  payment  of  those  sums,  and  be  stiU 
refused  to  deduct  them,  in  consequence  of  which  Iba 
present  action  was  brought.  Under  these  circumstances,  it 
was  insisted,  that  the  plaintiff  was  entitled  to  recover  the 
above  amount,  as  the  payments  made  by  him  for  the  land-tax 
could  not  be  conudered  as  voltmtary  payments,  or,  that  at 
all  events,  he  was  entitled  to  recover  the  land-tax  paid  by 
him,  amounting  to«£l4,  previous  to  the  distress  in  Havember^ 
1814,  and  which  he  then  demanded,  and  shortly  afterwards 
directed  his  attornies  to  apply  for.  His  Lordship,  however, 
was  of  opinion,  that  those  payments  made  by  the  pUuntiff 
were,  under  the  circumstances,  to  be  considered  as  voluntaiy, 
and  observed,  that  although  a  deduction  for  land-tax  was 
claimed  by  him  and  refused  by  the  defendant  in  1814^  when 
the  distress  was  made,  still,   as  the  former  had  .paid  his 
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fell  rent  reguhurly  since,  without  making  soch  deductions,  1990. 
it  atnoanted  to  tn  aoqfuiesceDce  on  his  part,  tantamount  to  spr^ 
a  Ticduntaiy  payment ;  'but  he'  thought,  that  if  the  plaintiff  v. 

had  brought  his  action  shortly  after  the  distress  was  levied, 
he; mighty  perhaps,- have  been  entitled  to  recover  the  sum 
he  then  claimed  to  deduct*  He  therefore  directed  a  nonsuit, 
with  leave  for  the  plaintiff  to  move  that  it  might  be  set 
aside,  and  a  verdict  entered  for  him  for  such  sum  as  the 
Court  should  direct* 

Mr.  Seijt.  Lawes,  on  a  former  day  in  this  Term,  ac^ 
cordingly  obtained  a  rule  nisi.  He  observed,  that  at  all 
events  the  plaintiff  was  entitled  to  recover  the  sum  of  ^14, 
being  the  amount  of  the  land-tax  paid  by  him  previously  toi 
the  distress  in  18 14,  when  he  not  only  insisted  himself  on 
its  being  allowed,  but  a  few  days  afterwards  directed  his 
attomies  to  make  an  application  to  the  defendant  to  that 
effect.  Although  in  Andrew  v.  Hancock  (a)  it  was  held, 
that  a  tenant  must  claim  a  deduction  from  his  landlord  for 
sums  paid  by  him  for  land-tax  from  the  rent  of  the  current 
year,  still,  that  case  was  distinguishable,  as  it  was  an  action 
of  replevin,  and  a  payment  for  land-tax  cannot  be  legally 
set-off  against  a  claim  for  rent ;  -but  the  tenant  has  a  right  to 
recover  in  an  action  for  money  paid.  In  the  subsequent  case 
of  Stubbs  V.  Parsons  (6),  Mr.  J  ustice  Bay  ley,  in  construing  the  , 
17th  section  of  the  land-tax  act  (c),.  on  which  the  present 
question  arises,  observed,  *^  that  a  payment  to  the  land-lax 
<:an  only  be  deducted  out  of  the  rent  which  has  then  ac- 
crued, or  is  then  accruing  due,  for  the  law  considers  the  pay- 
ment of  the  land-tax  as  a  payment  of  so  much  of  the  rent 
then  due,  or  growing  due,  to  the  landlord ;  and  if  he  after* 


(a)  Anie^  vol.  iu.  page  t78.  5.  C.  1  Brod.  ^  JBti^*  37. — ; — (b)  S  Bam. 
if  Aid.  5<0.  ■  (c)  58  6«».  d.  c.  5.  See  this  lection,  axU,  vol.  iii* 
page  S81. 
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1820.       iirards  pays  the  rent  in  full,  be  cannot  at  a 


Spracg 


deduct  that  over-payment  from  tte  rent:  he  msjTy  indeaii^ 


V.  recover  it  back  as  money  paid  lo  the  famdhwiTa  vk  ^ 

Mr.  Justice  Holroyd  there  drew  a 


Ml    ,1    I    >- I  't    I 


action  of  this  description  and  replenn;  for  he 
that ''  it  appeared  to  him,  that  die  occupier  had  a^lieo  on  Iba 
next  rent,  given  him  by  die  Legislature  for  the  land-tax  paM 
by  him ;  but  that  if  he  parts  with  the  rent  wtlhout 
deduction,  he  loses  his  lien,  and  has  only  his  remedy  by 
or  set-off,  and  that  the  latter  was  not  allowed  in  replevin.' 
Here,  therefore,  the  tenant  having  been  bound  to  pay  the 
taxes  in  question  when  called  on  by  the  collectora  so  )o  do^ 
the  law  will  raise  an  assumpsit  to  enable  him  to  recover 
from  the  landlord  in  an  action  for  money  paid  to  his  dk, 
and  it  is  immaterial  whether  such  action  be  bronghl  at  dK 
time  the  payments  were  made,  or  not. 

Mr.  Seijt.  Onslow  afterwards  shewed  cause,  and  sub- 
mitted, that  the  nonsuit  was  proper  both  in  principle  and  oo 
precedent.  The  distress  was  made  in  1814,  when  the 
plaintiff  claimed  certain  deductions  for  land-tax,  which  the 
defendant  refused  to  allow,  and  the  former  took  no  atqis  to 
recover  them  until  the  commencement  of  the  present  action, 
at  nearly  the  distance  of  six  years  from  that  transaction.  la 
Marriott  v.  Hampton  («)  Lord  Kenyon  held,  that  where 
money  had  been  paid  under  the  compulsion  of  legal  procen, 
it  could  not  be  recovered  back  in  an  action  for  money  bad  and 
received,  however  unconscientiously  it  might  have  been  re- 
tained by  the  defendant ;  and  he  observed,  that  '<  after  a  re- 
covery by  process  of  law,  there  must  be  an  end  of  litigalion, 
otherwise  there  would  be  no  security  for  any  person.*  Here^ 
money  was  paid  under  a  distress,  which  is  "^clearly  a  Icgpl 
process,  and  although  the  plaintiff  then  insisted  on  a  de- 


(c)  7  Term  Rep.  S69. 
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dticUoo  for  land-tax,  the  defendant  positively  refused  to 
allow  it,  and  as  the  former  has  taken  no  steps  until  six 
years  had  elapsed,  bis  acquiescence  for  so  long  a  period  b 
conclusive  evidence  against  him.  In  Btabbs  v.  Parsons,  it' 
was  held,  that  payments  for  l&nd-tax  can  only  be  deducted 
out  of  the  current  rent  of  the  year,  and  whether  the  action  be 
replevin  or  assumpsit  is  altogether  immaterial.  In  Denby  v. 
Moore  (a),  the  decision  of  the  Court  of  Kin^s  Bench  was  found- 
ed on  the  construction  of  the  property-tax  act  (fi),  which  re- 
quired the  deduction  to  be  made  out  of  the  next  rent,  with 
a  view  to  prevent  frauds  on  the  revenue,  and  the  occupier 
having  paid  the  full  rent  as  well  as  tfie  property-tax  for  several 
years,  without  claiming  a  deduction  for  the  latter  from  his 
landlord,  such  payments  were  considered  as  voluntary,  and 
not  to  be  recovered  back  from,  the  latter  in  an  action  for 
money  had  and  received.  By  the  terms  of  the  first  statute 
passed  for  the  collection  of  the  land-tax  (c),  the  tenants 
were  required  to  pay  the  rate,  and  deduct  it  out  of  the  rents 
accruing  due  to  the  landlord,  and  this  has  been  adopted  by 
all  the  subsequent  acts  relating  to  such  tax.  The  same 
construction  has  been  put  on  the  property-tax  act  in  Denby 
v.  Moore-,  and  Mr.  Justice  Park,  vbl  Andrew  v.  Hancock {d), 


1820. 


Spra«o 
Haumowd. 


(a)  iBom.  if  Aid.  ItS.- 


(ft)  46  Geo.  9.  c.  05.  ScMmU  A.  No,  4. 


Rk1€  9.  tmti,  vol.  iii.  p.  261. (e)  4  ffttt.  4*  ATcry,  c.  i.  «.  IS.  by  wkieb  it 

was  enacted,  that  the  several  tenants  of  all  and  every  the  manors, 
messaagesy  lands,  tenements,  hereditaments,  and  premises  whieh  by 
virtue  of  that  act  should  be  chargeable  with  any  poond-rates,  t^ere 
thereby  required  awl  authorised  to  pay  such  suns  of  money  as  shoald 
be  rated  upon  such  manors,  Sec.  and  to  deduct  out  of  their  rents  so  much 
of  the  said  rates  as,  in  respect  of  the  said  rents  payable  for  such 
manors,  Sic.  tlie  landlord  should  and  ought  to  bear ;  and  that  all  land- 
lords, both  mediate  and  immediate  (according  to  their  respcctiye  in- 
terests) were  thereby  required  to  allow  such  deductions  and  payments 
npon  receipt  of  the  residue  of  the  rents;  and  that  every  tenant  paying 
tiie  said  assessments  of  the  pound-rates  should  be  and  was  thereby 
acquitted  and  discharged  for  so  much  money  as  the  said  assessment 
should  amount  unto,  as  if  the  same  had  been  actually  paid,  unto  such 
person  or  persons  unto  whom  his  rent  should  have  been  due  and  payable. 

(tf)  Antif  vol.  iiL  page  S91. 

F  F2    . 
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1820.        observed^  that  '^altfaongh  the  property-tax  mi^t  differ,  b 
terms,  from  the  land-tax  act,  yet,  that  the  efftct  of  both 


SPRAGa  ,  . .  .  ,     .  t 

«.  was  the  same  as  to  this  ppmt,  and  that  they  most  receipt 


Hammomd. 


a  similar  construction."  That  case  is  predady  in  point,  al- 
though it  differed  as  to  the  form  of  action ;  but  that,  as  wdl 
as  Siubbs  ▼.  Parsons,  shew,  that  payments  made  by  a 
tenant  for  land-tax,  must  be  deducted  out  of  rent  accmed, 
or  then  accruing  due.  No  distinction  can  be  drawn  be* 
tween  replevin  and  an  action  for  money  paid,  as  to  thii 
point ;  and  it  is  a  well  known  and  established  priociple  of 
law,  that  if  a  party  pays  money  with  a  full  knowledge  of 
facts,  but  in  ignorance  of  law,  such  payment  cannot  be  ie» 
covered  back. 

Mr.  Seijt.  Lawes  in  support  of  the  rule. — ^The  plaintiff  is, 
at  all  events,  entided  to  recover  the  sum  of  «£14  paid  by  him 
for  land-tax,  previous  to  the  distress,  and  which  he  then 
claimed  to  be  deducted,  either  as  money  paid,  or  money  had 
and  received  by  the  defendant  to  his  use,  and,  in  point  of  prin- 
ciple and  authority,  he  is  equally  entided  to  recover  all  die 
payments  made  by  him  subsequent  to  that  period.  Nothing 
can  be  more  just  than  that  a  person  who  pays  money  on  ac- 
count of  another,  should  be  reimbursed,  and  more  par- 
ticularly so,  when  such  a  payment  is  unavoidably  made  in  the 
first  instance.  Here,  the  plaintiff  could  not  resist  the  puf' 
roents  of  the  land-tax  to  the  collector  as  they  became  doe. 
That  tax  may  be  considered  as  a  tax  on  the  tenant  for  the 
purposes  of  collection  and  certainty  of  payment ;  but  as 
between  landlord  and  tenant,  it  must  be  deemed  a  tax  on 
the  former,  and  must  eventually  be  borne  by  him.  Tbe 
distinction  was  taken  by  Mr.  Justice  Buller  in  The  King  ▼• 
2'Ae  Inhabitants  of  MUcham  (a),  where  he  observed,  that  *'  it 
was  not  a  landlord's  tax  with  respect  to  the  public,  though 


[a]  1  D«K^I.  ft5,  li.  5.  C  CM,  ir6. 
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it  was  as  betweep  landlord  and  tpwinU"     There  too,  the        ^^* 
tenant  agreed  to  {lay  all  taxes;  but^bere,  there  was  no  oo-       8PR4e« 
venant  or  stipulation  whatever,  to '  throw  the  onui  of  such    ha]iiso>b. 
payments  on  ihe  tenant.    Although,  the  case  of  Siubbs  ▼• 
Par$on$  is  confirmatory  of  the  decision  of  this  Court  in 
Andrew  v.  Hancock,  still,  they  are  both  inapplicable  to  die 
present,  as  the  plaintiff  does  not  claim  the  payments  made 
by  him  as  deductions  from  the  rent,  but  as  money  paid  to 
the  defendant's  use  ;  and  the  Court,  in  the  former  case^  clearly 
intimated  that  such  an  action  as  the  present  was  sudntain* 
able.    The  payments  were  not  made  without  consideration, 
and  there  can  be  no  doubt  but  that  they  were  made  ex- 
preasly  on  account  of  the  defendant      In  Exall  v.  Part^ 
ridge  {a\  it  was  held,  that  if  a  paym^pti  be  compulsory  on 
the  plaintiff,  the  law  implies  a  promise  of  re-paynoient,  and 
Lord  Kenjfon  there  admitted  (6),  that*  Mrbere  one  person  waa 
surety  for  another,  and  compellable  to  pay  the  whole  debt, 
and  was  called  upon  to  pay,  that  it  was  money  paid  to  the  use 
of  the  principal  debtor^  and  might  be  recovered  in  an  action 
against  him  for  money  paid,  even  though  the  surety  did  not 
pay  the  debt  by  the  desire  of  the  principal."    So  here,  the 
tenant  stood  in  the  situation  of  surety  for  the  payment  of 
the  land-tax,  which  the  landlord  was  eventually  liable  by  a 
legal  obligation  to  repay.     In  Hales  v.  Freeman  (c)  it  waa 
held,  that  an  execMtor  who  paid  the  legacy  duty  on  an  an- 
nuity eight  years  afiter  the  death  of  die  testator,  might  re- 
cover the  amount  from  the  legatee  in  an  action  for  money  paid, 
although  the  legatee  had  assigned  the  annuity  long  before ;— r 
on  the  ground,  that  the  payment  of  the  legacy  duty  by  the 
executor  was  compulsory,   as    he  stood  in    the   situation 
of  a  statutable  trustee  or  surety  to  the  legatee.    So  here, 
the  tenant  is  compellable,   by  statute,  to  pay  the  tax  to. 


(a)  8  Term  Rep.  508.  (6)  Id,  310.  (tf)  AnU,  ptge  $i, 

S.  C.  1  Brod,  ^  Bifff.  391. 
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1820.  '  govemment ;  but  die  nltiaiate  obligttioo  k  on  Ibe  IancBord» 

,y^^^^  who  18  merely  exonented  fro  tempore  from  die  psyiiieiils 

9*  made  bj  the  tenant.     In  Astley  v.  ReynMi  (a),  where  a 

Hammohd.  pawnbroker  detained  goodi,   and    compelled    the    piersoB 


pawning  to  paj  more  tbati  the  legal  intereat  before  be 

deemed  them,  it  was  held  that  an  action  for  money  bed  and 

received  was  maintainable  for  the  surplus  so  paid.     So  bere, 

die  distress  in  1814  for  the  whole  of  the  rent  was  improper, 

but  the  plaintiif  paid  it,  relying  on  his  legal  remedy  to  get  back 

the  payments  then  insisted  on  by  him,  and  to  be  deducted  in 

an  action  of  this  description.  The  case  of  Graham  ▼•  Tate  (h), 

appears  to  be  undistinguishable  from  the  present,  >pvhere  it 

ivas  held^  tiiat  if  a  landlorg  distrains  and  selb  fdr  tbe  whok 

rent,  without  deducting  tbe  property-tax,   the  tenant  may 

recover  back  pro  tawto  in  an  action  for  money  had  and  re- 

c!tived ;  and  Lord  &lenbarough  observed  (<r),  that  ^  the  tenant 

was  obliged  to  pay  the  fell  amount  of  the  rent  ftnder  the 

distress,    if  the  landlord  would  not  consent  to  make  the 

deduction  in  respect  of  the  property-tax.''  Here,  tbe  plaintiff 

was  bound  to  pay  both  the  landlord  and  itie  collector,  as 

either  might  distrain  on  him  in  case  6(  kion-payment,  and 

the  former  having  distrained  for  the  whole  rent  due,  the 

plaintiff  is  entitled   to  recover  the  surplus.     In  Deaiby  v. 

V.  Moore,  the  payment  was  not  made  Under  a  distress,  but 

after  an  acquiescence  by  the  occupier  for  twelve  years  to  pay 

the  full  rent  to  the  landlord,  without  dainriug  any  dedactioa, 

and  tlie  action  was  not  commenced  until  after  a  final  Settle* 

ment  of  accounts  had  taken  place  between  the  parUea;  and 

it  was  there  considered  to  be  a  voluntary  payment     Marrioii 

V.  Hampton  is  beside  the  present  question,  as  the  payment 

was   made  under  the  compulsion  of  legal  process,  in  an 

action  which    the    party  might  have  defended  successfully 


(a)  t  atrangg,  915.     ■      (ft)  1  MauU  ^  Selw.  609.  (c)  Id.  611. 
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if  he  had  been  prepared  with  evidence.    There  too,  the       ib20« 
defendant  gave  a  cogaattit  for  die  costs  of  the  action,  which 
was  his  own  act,  and  therefore  cannot  be  assimilated  to  a 
pajment  compulsoril;  made  under  a  distress  for  rent  HaiiMOMB. 

Mr.  Serjt.  Onslow,  in  reply  to  the  additional  cases  cited 
for  the  phiintiff,  observed,  that  Graham  v.  Tate  was  relied  on 
for  the  plabtiff  in  Denby  v.  Moore,  but  that  the  former 
merely  determined  the  form  of  action,  which  was  brought 
immediately  after  the  payment  had  beeu  made,  and  not 
after  an  interval  of  siii:  years,  as  in  the  present  instance.  Be- 
sides, there,  there  was  no  communication  between  the  parties, 
nor  did  the  landlord  refuse  to  allow  the  deduction  before  the 
distress  was  made.  Hales  v.  Freeman  was  decided  on  the 
particular  terms  of  the  statute  regulating  the  payment  of 
\  legacy  duties,  by  which  an  executor  was  not  to  be  deemed 
liable  in  contemplation  of  law,  as  be  stood  in  th^  situation 
of  a  trustee,  unaccompanied  with  interest,  and  that  the 
legatee,  who  received  the  sole  benefit,  was  only  responsible. 
Astley  V.  Reynolds  was  founded  on  a  payment  made  by 
an  immoral  and  illegal  compulsion,  where  the  party  paying 
had  no  means  of  exercising  his  discretion. 

Cur.  adv.  vuli. 

Lord  Chief  Justice  Dallas  on  this  day,  after  having 
shortly  recapitulated  the  facts,  delivered  the  judgment  of  the 
Court  as  follows : — We  are  of  opinion  that  this  case,  from 
its  circumstances,  is  not  to  be  distii^ished  from  the  former 
decisions,  which  have  established,  that  a  payment  like  the 
present,  is  to  be  considered  as  voluntary,  and  therefore 
cannot  be  recovered  back  in  an  action  of  this  description. 
It  would  be  altogether  superfluous  to  comment  on  the 
different  grounds  which  have  led  to  these  decisions,  as  they 
are  most  fully  stated  in  the  printed  reports  of  this  Court 
as  well  as  those  of  the  Kin^s  Bench.    It  is  therefore  only 
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necessary  to  refer  to  them  generaOy.     Stilly  howefov  i^ 
must  be  observed,  that  the  present  is,  if  any  things  mora 
unfavourable  to  the  phuntiff ;  for  a  subsequent  and  onifonn 
acquiescence  by  him  for  nearly  six  years  after  he  demanded 
the  first  deduction,  operate  more  strongly  against  him  than 
if  such  payments  had  been  made  in  ignorance:    for  his 
having  laid  by  so  long  in  silence,  is  equivalent  to  a  derelictioii 
of  such  resistance.    The  single  point  on  whidi  the  Comt 
has  entertained  a  doubt  has  been,  as  to  die  sum  of  £lA 
claimed  to  be  deducted  by  die  plaintiff  at  the  time  the  dis- 
tress was  taken  in  1814.   With  this  view,  the  case  of  Graham 
▼.  Taie  has  been  consulted,  but  it  does  not  appear  to  be 
applicable  in  favour  of  the  plaintiff,  for  there  the  claim 
made  for   the   property-tax  was  immediately  followed  ap, 
and  never  abandoned,  which  takes  it   out  of  the  genersl 
grounds  on  which  actions  of  this  description  have  been  de- 
cided.   The  consequence  is,  that  this  rule  must  be  cfis- 
charged,  and  the  nonsiut  stand. 

Rule  discharged. 


Monday,      BucxLAND  V.  BuTTERFiELD  and  Another,  Asaisneesof 

May  15-  ^ 

BucKLANi),  a  Bankrupt. 


A  confer^  This  was  an  action  on  the  case,  in  nature  of  waste,  brooi^t 

on  a  brick  by  the  plaintiff,  as  tenant  for  life,  against  the  assignees  of 

affixed  to  and  her  SOU,  who  had  become  bankrupt,  and  to  whom  she  had 

iniTwhh^raonis  demised  Certain  premises  from  year  to  year,  and  who  had 

in  a  dwelling-  also  a  remainder  in  fee  in  them  after,  her  death.     Thefirrt 

windows  and  count  of  the  declaration  stated,  that  the  bankrupt  held  and 

doors,  cannot 

be  removed  by 

a  tenant  for  years,  who  had  erected  it  during  bis  tenancy,  although  he  had  a 

reTejnion  in  fee  aJfter  the  death  of  bis  lessor. 
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«ajojed  a  certain  dweUing-bouae  and  premiseBy  aa  tenant        1820. 
from  year  to  year  to  the  plaintiff,  the  referaion  thereof  be-    bucklahd 
longing  to  her,  and  that  hia  asaigneea,  intending  to  injore  «• 

her  reversionary  interest,  pulled  down,  removed,  and  carried 
away,  a  conservatory  and  pmeiy,  and  converted  the  mate- 
rials thereof  to  their  ovm  use.  The  second  count  was  in 
trover dr— Plea,  Not  guilty. 

It  appeared  from  the  report  of  Mr.  Baron  Graham,  be* 
fore  whom  the  c^use  was  tried,  at  the  last  Assizes  at  Ayles* 
bunff  that  the  plaintiff  was  entitled  to  the  premises  for  life, 
under  the  will  of  her  late  husband,  remainder  to  her  son 
in  fee,  who  rented  them  of  his  mother  as  a  yearly  tenant, 
and  who  had  become  bankrupt; — that  the  conservatory  re- 
moved by  the  defendants,  was  purchased  by  the  bankrupt, 
some  time  before  his  bankruptcy,  and  erected  by  him  on  a 
foundation  of  brick-work,  fifteen  inches  deep,  on  which  was 
bedded  a  sill ; — that  it  consisted  of  wood  and  glass,  and  that 
the  frame-work  was  placed  on  the  sill ; — ^that  it  was  at^cbed 
to  the  dwelling-house  by  cantilivers,  which  were  let  nine 
inches  into  the  wall,  and  fastened  thereto  with  wedges  ;^* 
ifaat  over  the  conservatory  was  a  balcony,  with  iron  rails 
resting  on  those  cantilivers,  and  which  had  a  communication 
with  the  drawing-room,  on  the  first  floor,  dirough  a  folding 
door; — two  windows  were  also  opened  from  the  lower  part 
,pf  the  house  into  the  conservatory,  one  from  the  dimng-room, 
and  the^other  from  die  library,  and  it  was  heated  by  a  flue  com- 
municating with  the  qbimney  of  thedining-rpom. — ^Tbe  pinery 
had  been  erected  in  die  garden,  on  a  br^ck  wall  four  feet  high. 
Two  surveyors  proved,  that  the  difference  of  value  in  the  pre- 
mises, after  the  removal  of  the  conservatory  and  pinery,  was  at 
least  £50  a  year.     It  was  also  proved,  that  the  plaintiff  was 
seventy  years  old.    The  learned  Judge  was  of  opinion,  that 
she  was  entitled  to  recover  for  the  pinery,  as  it  might  be 
deemed  a  permanent  improvement;  and  he  observed  that  die 
^ight  probably  be  entitled  to  the  valoa  of  the  conservatory  i 
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1820.       aIbo.    The  Jury,  ettinating  the  plaintiff's  life  mt  m  jmn 
^^^"^        purchase,  found  a  verdict  for  her  for  «£300,  being  the  d^ 
ucKLAMo     i^^^^^Qp  ^f  ^^  ^]„^  ^f  ^^  premises  for  diet  periodic  as 
BuiTBHnELD.  ^^^  i^y  jjj^  surveyors. 

Mr.Seijt.Peake,  on  a  former  day  m  this  Term,  had  ob- 
tained a  rule  nisi  for  a  new  trial,  on  the  grounds,  first,  of  d 
misdirection  of  the  learned  Judge ;  secondly,  that  the  conscf^ 
vatory,  at  all  events,  was  removeable  by  the  tenant  or  hii 
assignees,  as  it  was  merely  an  ornamental  erection,  and  not 
beneficial  to  the  premises ;  and  lastly,  that  the  damages  were 
excessive.  In  support  of  the  second  ground,  he  relied  oo 
the  distinctions  laid  down  by  Lord  EUenborough,  in  Ebm 
Y,Matc(fl),  and  also  referred  to  the  cases  of  B€ck^,R§» 
bow  (b),  Ex  parte  Quincy  (c),  and  Lawion  ▼•  Lam^ 
ton  (d). 

Mr.  Seijt.  Blosset  afterwards  shewed  cause. — ^First,  The 
damages  cannot  be  considered  as  excessive,  as  it  was  proved 
at  the  trial,  that  the  premises  were  deteriorated  in  Talne  to 
the  amount  of  £50  per  annum,  by  the  removal  of  the  con- 
servatory and  pinery.  Besides,  the  plaintiff's  life  m^giit 
fairly  be  estimated  as  being  worth  six  years  purchase,  a^ 
cording  to  the  tables  referred  to  in  the  statutes  for  gi  anting 
insurances  on  lives.  She  is,  dierefore,  clearly  entitled  to 
retain  [the  verdict  to  the  amount  of  the  sum  found  by  Iha 
Jury.  Secondly,  Tliis  case  is  wholly  distinguiriiaUe  from 
tliose  which  were  referred  to  when  iJMe  rule  was  obtuned; 
for  the  conservatory  was  not  only  affixed  to  the  frediold,aad 
erected  on  a  foundation  fifteen  inches  deep,  but  formed  part  of 
the  dwelling-house,  as  doors  were  made  communicating  vrifh 
different  rooms,  and  the  house  was  m  fact  completely  altersd 
by  its  erection.  Tliis,  too,  is  not,  in  point  of  strictness,  a  ques- 


(a)  3  Eaai,  51.  (6)  1  P.  H'nu.  94.  i(c)  1  Atk.  477«< 

(d)  3  Atk.  13. 
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lion  83  between  hndlord  and  tenant,  for  the  plaintiff  was  only       idtO* 
entided  to  the  freehold  durii^  her  life,  and  the  rerervion  in 


fee  went  to  her  son  after  her  death.     She^  therrfore^  could  «. 

not  have  removed  the  erections  in  question,  aldumgh  her  BcTraBnaua. 
son's  yearly  tenancy  might  have  been  put  an  end  to,  as  it 
would  have  been  an  injury  to  his  reversionary  interest.    The 
geJieral  rule,  in  every  case  of  this  description,  is,  to  consider 
the  intention  of  die  parties,  and  it  cannot  be  considered  for 
a  moment  that  the  bankrupt  intended  to  remove  them  duriiq; 
the  term  he  might  continue  a  tenant  to  hb  mother,  but 
that  he  erected  them  for  the  sole  and  express  purpose  of 
benefiting  and  improving  his  reversionary  interest  in  the  pre- 
mises.     The  learned  Seijeant  referred  to  a  case  of  The 
Marquis  of  Tovmihend  v.  ,  where  it  was  deter- 
mined, that  glasses  and  frames,  resting  on  brick  work  in  a 
nursery  ground,  were  not  removeable  (a). 

Mr.  Serjt.  Peake,  in  support  of  the  rule. — ^The  question 
is  not,  whether  the  plaintiff  can  maintain  any  action ; — but 
whether  she  is  eutitied  to  retain  the  verdict  to  the  amount 
found  by  the  Jury^  for  the  injury  done  to  her  interest  in  the 
premises,  by  the  removal  of  the  conservatory  and  pinery  in 
question  ?  It  is  tJrue,  that  this  case  is  distmguishable  from 
those  that  have  preceded  it,  as  the  bankrupt  was  not  only 
a  yearly  tenant  io  the  plaintiff^  but  was  also  entided  to  ^e 
reversion  in  fee  after  her  death;— but  in  this  instance,  he 
must  be  considered  as  standing  in  the  former  capacity  only, 
and  the  greatest  latitude  and  mdulgence  have  always  been 
allowed  in  cases  of  this  nature,  as  between  landlord  and 
tenant,  distinguishing  them  from  daims  arismg  between  an 
heir  and  executor,  or  the  executors  of  a  tenant  for  life,  and 
the  reversioner.  Articles  which  may  be  deemed  fixtures,  as 
between  landlord  and  tenant,  must  be  not  only  affixed  to, 
but  become  part  of  the  freehold,  and  the  removal  of  them 

(a)  Bat  fee  Lord  KenytnCt  opinion,  in  Ptniw  v.  JMrnrtf  po§i,  p.  445. 
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ia90.        miut  cause  an  irreparable  injury  to  the  kndlord ;    but  iB 
^  ""^^^         ornamental  erections,  which   may  not  be  beneficial  to  Ik 
«•  premises,  or  improve  the  property  for  the  porpoaee  of  oc- 

'  cupation,   may  be  removed  by  the  tenant.     It   has  beea 
decided,    that    marble  chimney-pieces,    pier   glaaiea*    and 
wainscot    affixed  to  the  freehold   by  screws,    may  be  re- 
moved.   In  Elwes  v.  Maw  (a\  Lord  Ellmborough  drew  i 
distinction    between  erections   made  for  the   purposes   of 
trade  or  agriculture.    But  mere  ornamental  erecdoos  ms; 
be  removed  in  every  instance ;   and  in  Beck  v.  Rebowib), 
Juord  Keeper  Cowper  held,  that  *^  hangings    and    lookim* 
glasses  were  only  matter  of  ornament  and  furniture,  aud  not 
to  be  taken  as  part  of  the  house  or  freehold,  but  removeajbk 
by  the  lessee  of  the  house."     In  Ex  parte  Quin(y(e),  Loid 
Hardwicke  said,  that  **  during  the  term,  a  tenant  migbt  lake 
away  chimney-pieces,  and  even  wainscot^  which  was  a  veiy 
strong  case."    So,  a  picture,  whether  it  be  small  or  large, 
and  affixed  to  the  wall  of  a  house,  by  a  hook  or  holdbsts, 
may  be  equally  removeable,  although  the  removal  of  the  one 
may  cause  a  greater  injury   to  the  house  than  the  other. 
Here,  the  conservatory  formed  no  part  of  the  habitable  pre- 
mises, was  by  no  means  beneficial  to  the  property,  or  ne- 
cessary to  its  occupation,  and  was  removed  without  doiag 
any  material  injury  to  the  dwelling-house.     It  was  erected 
merely  for  the  purpose  of  ornament,  and  so  far  from  be- 
ing a  matter  of  usefulness,   or   convenience,  it  might  be 
considered  by  a  succeeding  tenant,    more  frugal  than   the 
bankrupt,  as  a  useless  incumbrance,  and  tending  to  increaae 
his  expences.      If  the  house  had  been  rendered  less  coo. 
venient    by  the  alteration  of   the  windows  and   doors,    an 
action  might  be  brought   by  the   plaintiflf  to    recover  da- 
mages commensurate  with  the  injury  sustained    by  ber  in 
that  behalf;  but  here  the  damage  complained  of,  is  by  the 
removal  of  those  erections  which,  in  point  of  fact,  formed 

(«)  3  EmH,  j5>-     ■      (fc)  1  P.  IVm,  95.  (c)  1  Atk.  4ff7. 
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no'  ptrt  of  the  premises.  The  piiiery,  perhaps,  was  not  in  1820. 
atrictness  removeable,  as  it  might  be  considered  to  render  ^«*v-^ 
the  g»den  more  vdudUe.  T1>e  di-tbction  between  on...  ""^'T'" 
mental  annexations  to  the  freehold,  and  those  erected  for  BmrBRraui. 
Ibe  purposes  of  trade,  is  taken  by  Lord  Hardwkkt,  in 
Lawion  V.  Lawton  (a),  and  recognized  by  Lord  Elkfiba^ 
rough,  in  Elwe$  v.  Maw  (6).  In  Lawton  ▼•  Salmon  (c),  salt 
pans  were  hdden  to  go  to  the  heir,  and  not  to  the  executor, 
as  Lord  Mansfidd  considered  them  not  as  accessary  to  the 
carrying  on  a  trade,  but  as  the  means  of  enjoying  the  benefit 
of  the  inheritance;  for  he  observed (<l),  tliat ''  the  inheritance 
could  not  be  eqjoyed  without  them  ;  that  they  were  accessa- 
ries necessary  to  die  enjoyment  and  use  of  the  principal ;  and 
that  the  owner  erected  them  for  the  benefit  of  the  inheritance 
itself.*^  In  Penton  v«  Robart{e)f  Lord  Kenyon  asked, 
**  What  tenant  will  lay  out  his  money  in  costly  improve- 
ments of  the  land,  if  he  must  leave  every  thing  behind 
him,  which  can  be  said  to  be  annexed  to  it  ?  Shall  it  be 
said  diat  the  great  gardeners  and  nurserymen  in  the  neigh- 
bourhood of  this  metropolis,  who  expend  thousands  of 
pounds  in  the  erection  of  green-houses  and  hot-houses, 
&c.  are  obliged  to  leave  all  those  things  upon  the  premises, 
when  it  is  notorious  that  they  are  even  permitted  to  removie 
trees,  or  isuch  as  are  likely  to  become  such,  by  the  thou- 
sand, in  the  necessary  course  of  their  trade  i  If  it  were 
otherwbe  (he  observed),  the  very  object  of  their  holding 
would  be  defeated."  On  principle,  therefore,  as  well  as  by 
previous  decisions,  a  tenant  may  remove  all  things  erected 
for  the  benefit  of  trade,  unless  they  form  a  beneficial  part 
of  the  premises.  So,  all  ornamental  erections  may  be 
removed,  unless  they  form  a  necessary 'or  convenient  an- 
nexation to  the  freehold — and  more  particularly  so,  if  the 
landlord  sustains  no  injury  by  the  removal.    If  he  does,  he 


(a)  3  Atk.  15. iP)  3  EoU,  5S,  4.1      i.    (g)  1  H. BU  159,  B.- 

((f)  Id.  t60,  n.  (0  S  Foif,  90. 
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1820.        ^V  ^  entitied  to  recover  damages  commeaeiirate  to  dat 
iqjufy.     So,  here,  the  plaintiff  cannot  be  entitled  to  recover 
according  to   the  annual  diminution  of  the  Taliae  of  iht 
Bottbkfikld.  premiBeS;   by  the  removal  of  the*  conservatory,    to  wkkk 

the  bankrupt  was  entitled,  and  which  he   might  bflve  fi^ 
moved  at  anj  time  during  the  term  he  continued  to  be  a 

tenant  to  the  plaintiff. 

Cur.  i$dv.  wftf 

Lord  Chief  Justice  Dallas,  on  this  day,  delivered  Ai 
judgment  of  die  Court  as  follows : — 

This  was  an  action  on  the  case,  tried  before  Mr.  Baroe 
Grahanif  at  the  last  Assizes  at  Aylesbury.  The  question  in 
the  cause,  as  for  as  relates  to  the  motion  now  before  dw 
Court,  was,  whether  a  conservatory  affixed  to  the  housc^  io 
the  manner  specified  in  his  report,  was  so  affixed  as  to  be 
an  annexation  to  the  freehold,  and  to  make  the  removal  of  it 
waste.  In  the  argument  and  judgment  of  the  Court  of 
Kin^i  Bench,  in  Elwti  v.  Maw  (a),  will  be  found  at  lengtl^ 
all  that  can  relate  to  this,  and  other  cases  of  a  similar 
description.  It  is  not  necessary  to  go  into  the  dbtinctiooi 
there  pointed  out,  as  they  relate  to  different  classes  of  per- 
sons,^  or  to  the  subject-matter  itself  of  the  inquiiy.  Notlbaic 
will  here  depend  on  the  relation  in  which  the  parties  stood 
to  each  other,  or  the  distinction  between  trade  and  agricnt 
ture ;  for  this  is  merely  the  case  of  an  ornamental  buildings 
constructed  by  the  party  for  his  pleasure,  and  the  question  of 
annexation  arises  on  the  facts  reported  to  us ;  and  I  say,  die 
focts  reported,  because  every  case  of  this  sort  must  depend  on 
its  own  special  and  peculiar  circumstances.  On  the  one  hand, 
it  is  clear  that  many  things  of  an  ornamental  nature  may  be 
in  a  degree  affixed,  and  yet  during  the  term  may  be  removed; 
and,  on  the  other  hand,  it  b  equally  clear  that  there  may  be 


(a)  3  EoMtj  38. 
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dmt  80it  of  fixing  or  atmexttion  wfaich,  though  the  biiildiog        16d0. 
or  dung  annexod  may  have  been  merely  for  ornament,  will     b^^J^,,,^ 
yet  make  the  removal  of  it  waste.     The  general  rule  is,  «. 

that  where  a  lessee,  having  annexed  a  personal  chattel  to 
the  fipeehold  during  his  term,  afterwards  takes  it  away,  it 
is  waste.     In  the^  progress  of  time,  this  rule  has  been  re- 
laxed, and  many  exceptions  have  been  grafted  upon  it.    One 
has  been  in  favour  of  matters  of  ornament,  as  ornamental 
chimney-pieces,  pier-glasses,  hangings,  wainscot  fixed  only 
by  screws,  and  the  like.    Of  all  these,  it  is  to  be  observed 
that  they  are  exceptions  only,  and  therefore,  though  to  be 
fairly  considered,  not  to  be  extended ;  and  with  respect  to 
one  subject  in  particular,  namely,  wainscot.  Lord  Hardwkke 
treated  it  as  a  very  strong  case«     Passing  over  all  that  relates 
to  trade  and  agriculture,  as  not  being  connected  with  the  present 
subject,  it  will  be  only  necessary  to  advert,  as  bearii^  upon 
it,  to  the  doctrine  of  Lord  Kenyan,  in  Peuton  v.  Bjobarl  (a), 
referred  to  at  the  Bar.    The  case  itself  was  that  of  a  build- 
ing for  the  purpose  of  trade,  and  consequently  standii^  upon 
a  different  ground  from  the  present  j  but  it  has  been  cited 
for  the  dictum  of  Lord  Kenyan,  which  seems  to  treat  of 
green-houses  and  hotrhouses  erected  by  great  gardeners  and 
nurserymen  as  not  to  be  considered  as  annexed  to  the  free- 
hold.   Even  if  the  law  were  so,  which  it  is  not  necessary 
to  examine,  still,  for  obvious  reasons,  such  a  case  would 
not  be  similar  to  the  present ;  but  in  JBAvei  v.  Mam,  speak- 
ing of  this    dicltfm,   Lord  EUenborough  said  (ft),  ''  there 
exists  no  decided  case,  and  I  believe  no  recognized  opinion 
or  practice,  on  either  side  of  Westminster  HaU,  to  warrant 
such  an  extension."    Allowing,  then,  that  matters  of  orna- 
ment may  or  may  not  be  removeaUe,  and  that  whether  so  or 
not  must  depend  on  the  particlar    case,  we  are  of  opinion 
that  no  case  has  ever  extended  the  right  to  remove  nearly  so 
far  as  it  would  be  extended,  if  such  right  were  to  be  estab- 


(a]  t  faH,  SB..  (6)  S  Eusi,  56« 
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1820.  lisbed  io  tbe  present  install,  under  tfie  facts  of  the  reporl^ 
to  whkh  it  will  be  sufficient  to  refer  ;•  and,  therefore,  we 
agree  with  the  learned  Judge  in  thinking,  that  the  biiiidjBg 
in  question  must  be  considered  as  annexed  to  the  freehold, 
and  that  consequentlj  the  removal  of  it  would  be 


BucKLMia 
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Rule  discfaerged. 


MoDday,  SoLLT  and  Another  v.  Forbes  and  Ellermak. 

May  15. 

In  the  con-  This  was  an  action  of  auufnpsit.  The  declaration  coo* 
dei^^nrd^  tained  counts  for  money  paid,  lent,  had  and  received,  in- 
must  be  had  to  terest,  and  on  an  account  stated,  as  well  as  counts  for  work 

all  its  parts,  .     •!*• 

andffeneral      and  labour  done  and  performed  by  the  plaintiffs,  as  agents  to 

beresmaned  "^^^  ^^  defendants.  The  defendant  Forbes  pleaded  wm^ 
^y  fJP"^^"^''  assumpsit,  on  which  issue  was  joined.  Ellerman  pleaded, 
tained  therein,  first,  non-assumpsit ;  secondly,  a  release ;  and,  thirdly,  a  set- 
operate  two      off.    The  plaintiffs,  in  their  replication,  craved  oyer  of  the 

ways,  the  one 
consistent  with 

the  intent  of  the  party,  and  the  other  repngnant  to  it«  tlie  Conrt  will  pnt  aoch 
a  constmction  on  it  as  to  give  effect  to  such  intent,  which  is  to  be  derived  from 
the  whole  of  the  Instrument.  Therefore,  a  release  most  be  constrned  accord- 
ing to  the  particular  purpose  and  intent  for  which  it  was  made— as  where 
A,  and  B.,  being  in  partnership,  and  in  insolvent  circumstances,  A.  alone  gave 
a  general  release  by  deed  to  the  plaintiffs,  to  vrfaom  himself  and  B.  were 
jointly  indebted,  with  provisions  that  it  should  not  operate  to  release  or  pre- 
judice any  demands  which  the  pUintiffs  had  agamst  B.,  cither  separately,  or  as 
a  partner  with  A,  on  the  joint  effects  of  A.  and  B.,  or  either  of  them,  and 
that  they  might  commence  an  action  at  law,  either  against  A.  jointly  with  B., 
or  if .  separately,  for  the  purpose  of  enabling  the  plaintiffs  to  recover  payment 
from  the  joint  esU^te  of  i4.  and  B.,  or  from  B/s  separate  effects;  and  tne  plain- 
tiffii  brought  an  acUon  of  astumpnt  for  money  paid,  against  both,  and  A.  pleaded 
the  release,  on  which  the  plamtiffs  set  it  out  on  oyer  in  their  replication,  and 
averred  that  the  action  was  prosecuted  against  both,  for  the  purpcwe  of 
enabling  the  plaintiffs  to  enforce  payment  from  A,  and  B.  either  from  their 
joint  estate,  or  the  separate  estate  of  B. : — Held,  on  general  demurrer  there- 
to, that  the  action  was  autliorized  by  the  deed,  and  the  Court  over-mled  the 
demurrer.— SMi6/e,   that  such  replication  is  no  departure  from  the  declare- 
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release^  which  was  set  out  verbatim,  and  was  in  substance  an  1820. 
indenture,  dated  the  20th  JMoy,  1819,  and  made  between  ^^^ 
the  plaintiffs,  as  merchants  and  copartners  in  trade,  in  Lon*  «• 

don,  of  tlie  one  part,  and  the  defendant  Ellerman,  late  of 
Hamburgh^  merchant,  but  then  residing  and  carrying  on 
trade  in  Heligoland,  of  the  other  part,  by  which  indenture, 
(after  reciting,  that  up  to  1806,  Ellerman  carried  on  the 
trade  or  business  of  a  merchant  at  Hamburgh,  and  also  at 
Toningen,  in  partnership  with  the  defendant  Forbes,  under 
the  firm  of  Forbes  and  Ellerman,  and  that  there  were  various 
transactions  of  business  between  them  and  the  plaintiffs; 
and  that  about  the  month  of  March  in  that  year,  both  the 
defendants  having  become  embarrassed  in  their  affairs,  stop* 
ped  payment,  and  that,  upon  the  balance  of  accounts  be- 
tween them  and  the  plaintiflfs,  the  former  were  justly  in- 
debted to  the  latter,  as  such  copartners,  in  a  considerable 
sum  of  money,  the  whole  of  which  debt  still  remained  un- 
paid, and  was  then  due  and  owing  from  the  defendants  to 
the  plaintiffs ;  nnd  that  Ellerman  had  lately  offered  and  pro- 
posed to  pay  them  «£3000,  in  the  manner  therein  after 
mentioned,  if  tliey  would  give  and  execute  to  him  such  re- 
lease or  discharge,  for  or  in  respect  of  their  aforesaid  debt 
or  demand  on  the  defendants,  as  thereinafter  was  con- 
tained) : — It  was  witnessed,  that,  in  consideration  of  £600, 
paid  by  Ellerman  to  the  plaintiffs,  immediately  before  the 
execution  of  the  indenture,  the  receipt  whereof  they  thereby 
acknowledged,  and  also  in  consideration  of  twenty-four  pro- 
missory notes  of  Ellerman,  each  for  «£  100,  and  bearing  dale 
respectively  the  1st  April,  1809,  and  which  notes  were  made 
payable  to  the  plaintiffs,  or  their  order^  successively,  at  one, 
two,  three,  four,  five,  six,  seven,  eight,  nine,  ten,  eleven, 
twelve,  thirteen,  fourteen,  fifteen,  sixteen,  seventeen,  eigh<« 
teen,  nineteen,  twenty,  twenty-one,  twenty-two,  twenty- 
three,  and  twenty-four  months  date  (each  of  the  said  notes 
being  numbered,  and  the  number  of  each  corresponding  with 
VOI-.  IV.  a  o 
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1820.  the  number  of  months  it  luid  to  run),  the  receipt  of  which 

'^'^  said  notes  (amounting,  together  with  the  said  sum  of  JEGM, 

9.  to  tlie  before-mentioned  sum  of  £3000,  so  agreed   to  mt 
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paid  to  and  accepted  by  the  pUuntiffs),  the  plaiouffs  did 
also  thereby  acknowledge,  and,  pursuant  to,  and  in  ezecoticNi 
of  the  agreement  therein  before  recited,  on  their  part,  thej, 
and  each  of  them,  had  remised,  released,  and  for  ever  dis- 
charged, and  by  that  indenture  did,  and  each  of  them  did, 
remise,  release,  and  for  ever  discharge,  EHerman,  his  eie- 
c4itor8,  administrators,  and  assigns,  of,  from  and  against  all 
and  all  manner  of  actions  hnd  suits,  cause  or  causes  of  actioB . 
or  suit,  debt,  sum  and  sums  of  money,  accounts,  bonds, 
bills,  notes,  contracts,  agreements,  promises,  damages,  claiias 
and  demands  whatsoever,  in  law  and  in  equity,  which  the 
plaintiffs  then  had,  or  which  they,  or  either  of  them,  their,  or 
either  of  their  executors,  administrators,  or  assigns,  there- 
after could,  should,  or  might  have  stains t  Ellerman,  his  eie- 
cutors,  administrators,  or  assigns,  for  or  by  reason  of  any 
matter,  cause,  or  thing  whatsoever,  relating  to  the  premises, 
from  the  beginning  of  the  world,  to  the  day  of  the  date  of 
the  indenture,  except  and  subject  nevertlieless  to  the  follow- 
ing provisoes,  declarations,  or  agreements  therein  con- 
tained. First : — That,  the  said  indenture,  or  any  matter  or 
thing  therein  contained,  should  not  release,  or  be  construed 
or  taken  to  release,  or  in  any  manner  to  prejudice  and  ef> 
feet  any  claims  or  demands  which  the  plaintiffs,  or  either  of 
them,  ever  had,  or  then  had,  or  which  they,  or  either  of 
them,  or  either  of  their  executors  or  administrators,  there- 
after could,  should,  or  might  have,  upon  or  against  jPorftei, 
either  separately  or  as  a  partner  with  Ellerman,  or  the  exe- 
cutors, administrators,  or  assigns  of  Forbes,  or  upon  or 
against  the  joint  estate  or  effects  of  Forbes  and  Fllerman^  in 
respect  of  the  debt  so  due  from  them  to  the  plaintiffs,  or 
any  part  of  such  joint  estate  or  effects,  whether  the  same 
should  be  in  the  hands  of,  or  recoverable  from  the  defend- 
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antSy  or  either  of  thenny  or  any  other  person  or    persons        1820. 
whomsoever.     Secondly,  That  it  might  be  lawful  for  the 


Solly 
plaintiffs,  their  executors,  administrators,  or  assigns,  from  v. 

time  to  time,  when,  and  as  they  should  be  thereto  advised, 
to  commence  and  prosecute  any  actions,  suits,  or  other  pro* 
ceedings,  either  at  law  or  in  equity,  against  Elterman 
jointly  with  Forbes,  or  against  Ellermanf  his  executors,  ad- 
ministrators, and  assigns  separately,  for  the  purpose  of  re- 
covering or  compelling,  or  of  enabling  the  plaintiffs,  their 
executors,  administrators,  or  assigns,  to  recover  or  compel 
payment  or  satisfaction  of  the  debt  so  due  and  owing  from 
the  defendants  to  them  as  aforesaid,  either  by  or  out  of  any 
the  joint  estate  or  effects  of  the  defeiMiants,  or  by  or  from 
Forbes,  his  executors,  administrators,  or  assigns,  or  his  se- 
parate estate  or  effects.  And  lastly,  that  in  case  default 
should  be  made  in  the  due  payment  of  any  two  of  the  be- 
fore-mentioned promissory  notes,  successively  to  fall  due  in 
siich  manner,  as  that  any  two  of  them  should  be  due  and 
unpaid  at  the  same  time,  then  the  indenture,  and  every  mat- 
ter and  thing  therein  contained,  should,  from  and  immedi- 
ately after  such  default,  be  absolutely  void  and  of  no  effect ; 
and  that  the  said  sum  of  «£600,  and  all  or  any  otlier  sums  or 
sum  of  money  which  might  at  that  time  have  been  paid,  and 
also  all  or  any  other  sums  or  sum  which  might,  at  any  time 
or  times  from  and  after  such  default,  be  paid  in  any  of  the 
aforesaid  promissory  notes,  should  be  carried  to  the  credit 
of  both  the  defendants  with  the  plaintiffs,  and  all  the  rights, 
claims,  and  demands  of  the  plaintiffs,  their  executors,  admi- 
nistrators, or  assigns,  by  reason  or  in  respect  of  the  debt 
therein  before  mentioned  to  be  due  to  them  from  the  de- 
fendants, either  upon  or  against  them,  jointly  or  separately, 
their,  or  either  of  their  executors,  administrators,  or  assigns, 
or  any  other  persons  or  parties  whomsoever,  should,  from 
and  immediately  after  such  default,  be  in  full  force  and  virtue 
(as  to  so  much  of  the  debts  so  due  to  the  plaintiffs  as  afore- 
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1820.        said  as  should  remain  unpaid),  in  like  manner,  to  all  intents^ 

^^^        effects,  constructions  and  purposes,  as  if  the  indenture  had 

0OLLY 

«.  never  been  made,  any  thing  therein  contained  to  the  cod- 

■ 

trary  thereof  in   anywise  notwithstanding.     This    indtature 
was  duly  executed,  and   the  following  memorandum  add- 
ed   thereto :  — ^'^  This  deed  is  deposited  by  tfie   p1aintifl% 
with  J.  S.  who  is  to  deliver  it  to  ElUrmanf  his  executors  or 
administrators,  or  his  or  their  order,  after  due  payment  of 
the  within-mentioned  twenty-four  promissory  notes,  accord- 
ing to  the  tenor  and  meaning  of  the  within-written  indenture; 
but  in  case  of  any  default  in  payment  of  the  notes,  or  any 
of  them,  according  to  the  tenor  and  meaning  of  such  in- 
denture, J.  S.  is  to  deliver  up  the  same  to  the  plaintiffs, 
their  executors   or  administrators,    to    be  cancelled  ;    and 
in  the  mean  time,  the  indenture  is  to  remain  in  the  hands 
of  J,  S.  for  the  purposes  aforesaid." — ^The  replication  then 
concluded    as    follows :  — Which  being    read    and    beard, 
the  plaintiffs  say,  that  by  reason  of  any  thing  by   the  de- 
fendant Elletman  in  his  plea  alleged,  they  ought    not  to  be 
barred  from  having  their  aforesaid  action  thereof  against  him, 
because   they  say,  that  Forbes,  with  whom   the    defendant 
Ellerman  is  jointly  sued  in  this  action,  and  the  said  Forba, 
in  the  said  supposed  writing  of  release  mentioned,   are  one 
and  the  same  person,  and  not  other  or  different  persons,  and 
that  the  said  Forbes  is   so  sued  as  aforesaid,  as  a  partner 
with  the  said  Ellerman^  in  rcFpect  of  a  certain  part  of  the 
monies  in   the  said  supposed  writing  of   release  mention- 
ed to  be  due  and  owing  from  the  said  Forbes  and  JSAler- 
matij  to  the  plaintiffs,  to  wit,  at,  &c.      And  the  plaintiffii 
further  say,  that  this  action  is  pfbsecuted  against  the  said 
Ellerman  jointly  with  Forbes,  for  the  purpose  of  recoverii^ 
or  compelling,  or  of  enabling  the  plaintiffs  to  recover  or 
compel  payment  or  satisfaction  of  the  monies  so  due  and 
owmg  from  the  said  Forbes  and  Ellerman,  to  the  plaintiffii, 
as  aforesaid,  either  by  or  out  of  the  joint  estate  or  effects  of 
Forbes  and  Ellerman,  or  by  or  from  Forbes,  or  his  sepants 
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«8Ute  or  effects,  to  mt,  at,  &c.    And  this,  Sec.    Where-        1820. 


To  this  replication  there  was  a  general  demurrer  and 
joinder.  The  plaintiffs  also  replied  to  the  plea  of  set-off, 
that  they  were  not  indebted  to  Ellerman  in  manner  and  form 
alleged,  and  on  which  issue  was  joined. 

The  cause  came  on  for  argument,  on  a  former  day  in  this 
Term,  when  Mr.  Serjt.  Blosset,  in  support  of  the  demurrer, 
submitted,  first,  Tliat  the  provboes  contained  in  the  indenture 
of  release  were  void,  as  being  contrary  and  repugnant  to  the 
nature  of  the  deed.      Secondly,  That  the  release  could  not 
be  taken  advantage  of  by  the  plaintiffs  in  their  replication, 
in  this  manner,  as  it  was  a  departure  from  the  declaration, 
which  was  in  general  terms.      And,  lastly,  That  no  issue 
could  be  joined  on  the  latter  averment  in  the  replication,  as 
it  was  merely  expressive  of  the  meaning  or  purpose  of  the 
plaintiffs.      As  to   the  first   point,    the    leading    principle 
18   laid  down  by  the, Master  of  the  Rolls,   in  Bradley  v. 
Peixoio  (a),  and  which  extends  to  grants  and  deeds  of  every 
description,  viz.  that  *'  where  there  is  a  gift,  with  a  condition 
inconsistent  with  and  repugnant  to  such  gift,  the  condition 
is  wholly  void ;" — and  his  Honour  there  observed,  that  there 
were    several    cases  collected  in  Danvers*  AbridgmevU  (6), 
which  shew,  '^  that  a  condition  repugnant  to  tlie  nature  of 
the  estate  given,  is  void."      In  Moore  and  Savilfs  case  (c), 
where  a  tenant  in  tail  leased  lands  by  indenture,  to  a  father, 
mother,  and  son,  for  their  lives,  with  a  proviso,  that  if  the 
latter  should  demand«c>r  take  any  profits  of  the  lands  so  de- 
mised, or  enter  into  the  same,  during  the  life  of  his  father 
or  mother;   that  the  estate  limited  to  him  by  the.indeu- 
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1820.        ture  should  cease.     1  he  Court  held,  that  the  proviso 
^^^^         utterly  void,  as  it  was  contrary  to  the  estate  before  limited. 
V.  So,  if  a  person  lease  lands  to  ^.  B.  for  twenty  yea;?,  with 

a  proviso,  that  he  shall  not  occupy  the  sanae  the  two  first 
years,  such  proviso  is  void,  and  repugnant  to  the  estate.  lo 
Slukekjf  V.  Butler  {a),  it  is  said,  that  '<  a  condition  annexed 
to  an  estate  given,  is  a  divided  clause  from  the  grant,  and 
therefore  cannot  frustrate  the  grant  precedent,  neither  in  any 
thing  expressed,  nor  in  any  thing  implied,  which  is  of  its 
nature  incident  and  inseparable  from  the  thing  granted.'* 
In  Rollers  Abridgment  (6),  it  is  laid  down,  that  on  a^  general 
warranty,  vyith  a  proviso  that  he  to  whom  the  warranty  was 
made,  nor  his  heirs,  should  not  have  in  value  by  force  of 
the  warranty,  such  proviso  is  not  good.  So,  a  gift  in  tail, 
upon  a  condition  that  the  donee  shall  not  levy  a  fine,  or 
suffer  a  recovery ;  or  that  the  wife  shall  not  be  endowed,  or 
the  I  usband  shall  not  take  by  the  curtesy,  such  conditions 
ape  repugnant  and  void  (c).  All  these  authorities,  therefore, 
have  long  since  established  a  rule,  that  if  a  proviso  or  condi- 
tion be  inconsistent  widi  the  nature  of  the  deed,  either  as 
expressed  on  the  face  of  the  instrument,  or  to  be  implied  by 
law,  such  condition  is  altogether  void ;  and  as  the  release 
here  is  set  out  in  general  terms  in  the  indenture,  and  the 
provisoes  contain  exceptions  for  particular  and  specific  pur- 
poses, they  are  altogether  void,  and  the  release  itself  remains 
in  full  effect.  Secondly,  The  replication  is  a  departure  from 
the  declaration,  which  is  in  the  common  form  i^inst  both 
the  defendants,  and  charges  them  in  every  possible  way, 
whilst  the  replication  seeks  to  charge  one  of ly.  If  Eller^ 
man  had  not  availed  himself  of  the  release,  and  pleaded  it, 
the  plaintiffs  fyould  have  been  entitled  to  judgment  and  exe- 
cution against  both  the  defendants ;  and  if  they  had  applied 


(a)  Hobart,  170.— (6)  1.  419.  1.  25>        ■    (c)  W.  418.  I.  25. 10. 


IN   THS   FIRST  Y£AR   OT  iiliO.   TV.  466 

to  a  court  of  equity,  they  could  have  obtained  no  relief,  as  1820. 
it  would  be  said,  that  their  only  remedy  was  at  law,  where  s^y 
die  release  might  be  pleaded,  which  was  inteoded  to  protect  v. 

the  person  and  separate  property  of  EUerman*  At  all  events> 
the  equity  of  the  case  is  with  the  defendants, — and  the  re- 
plication is  a  departure  from  tlie  declaration,  which  charges 
them  both  in  as  extensive  a  manner  as  possible,  while  by 
the  former  it  appears  that  both  were  not  liable^  Tliis, 
therefore,  is  a  departure  in  substance,  as  a  replication  must 
not  only  be  conformable  to,  and  co-extensive  with  the  decla- 
ration, but  must  support  it  in  all  its  material  points*  Lastly, 
no  issue  can  be  joined  on  the  replication,  as  it  merely 
states  the  particular  motives  of  the  plaintiffs  in  prosecuting 
the  action, — ^and  the  defendants  had  no  previous  notice 
whatever  indicative  of  such  purpose*  In  Tlie  King  v. 
Griepe  (a),  it  was  held,  that  **  a  man's  meaning,  abstracted 
from  the  fact,  cannot  be  put  in  issue/'  So,  in  Booth's 
case  (6),  it  was  resolved,  that  an  intent  is  not  traversable  be- 
cause it  cannot  be  tried. 

Mr.  Serjt.  Bosanquet^  contra. — ^The  indenture,  as  set  out 
on  oyer,  does  not  preclude  the  plaintiffs  from  suing  the 
defendants  jointly  in  the  present  action  which  has  been 
commenced  against  both  for  the  sake  of  conformity,  al- 
though it  is  in  fact  instituted  for  the  purpose  of  recovering 
a  debt  due  to  the  plaintiffs  from  Forbes.  The  intention  of 
the  parties  is  manifest  on  the  face  of  the  deed,  and  the 
Court  will  construe  it  so  as  to  effectuate  such  intent, 
and  will  not  allow  it  to  be  set  up  for  the  purpose  of  dis- 
charging the  defendant  Forbes  \  and  if  the  plaintiffs 
proceed  to  judgment  or  execution  against  Ellerman,  he 
will  have  his  remedy  against  them  for  any  damages  he  may 
sustain  in  consequence,  by  an  action  on  the  deed.    Although  it 


(«)  1  Ld.  Raymond f  g61.  (ft)  5  Rip.  77  b. 
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I82O4  18  inartificially  drawn,  still  it  is  apparent  from  die  whole  of  tlie 
instrument,  that  it  is,  in  substance,  in  the  nature  of  a  covenaat 
not  to  sue,  and  though  it  is  strictly  in  the  form  of  a  release^ 

FoRBBi*  jj  cannot  operate  as  such.  It  will  be  therefore  unnecessarjr 
to  touch  on  the  authorities,  by  which  it  has  been  determined^ 
that  if  there  be  a  conveyance  of  an  estate  by  deed,  and 
an  exception,  which  either  defeats  or  is  by  direct  oppositioa 
to  it,  such  exception  is  Yoid.  But  if  the  deed  can  operate 
in  two  ways,  the  one  consistent  with  the  exception,  and  the 
other  not,  the  Court  will  endeavour  to  discover  means  to 
render  the  deed  operative  in  conformity  with  the  exception. 
In  The  Earl  of  ClanrickarcPs  case  (a),'  Lord  Chief  Justice 
Hobart  observed,  that  '^  he  exceedingly  commended  the 
Judges  who  were  astute  to  invent  reasons  and  means  to 
make  acts  according  to  the  just  intent  of  the  parties, 
and  to  avoid  wrong  and  injury,  which,  by  rigid  rules,  might 
be  wrought  out  of  the  act ;''  and  Lord  Hale  recognised  and 
adopted  that  dictum  in  Crossing  v.  Scudamore  (6),  as  wdl 
as  Lord  Chief  Justice  Willes,  in  Roe,  d.  Wilkinson  v.  Tran* 
mer  (c),  where  it  was  determined,  that  if  a  deed  be  void  as  a 
release,  it  should  have  the  effect  and  operation  of  a  cove- 
nant to  stand  seised  to  uses.  The  doctrine  applicable  to 
releases  of  action  is  thus  laid  down  in  Bacon*s  Abridge 
ment  (d),  ^^  Heretofore  releases  were  construed  with  much 
nicety  and  great  strictness,  and  being  considered  as  the  deed 
or  grant  of  the  party,  were^  according  to  the  rule  of  law, 
taken  strongest  against  the  releasor,  they  now  receive  such 
interpretation  as  other  grants  and  agreements  do,  and  are 
favoured  by  the  Judges,  as  tending  to  repose  and  quietness. 
Hence  it  hath  been  established  as  a  general  rule  in  the  con^ 
fitruction  of  releases,  that  where  there  are  general  words  only 
in  a  release,  they  shall  be  taken  most  strongly  against  the 


{a)  Hobart,  277. (&)  1  Vent.  141. (r)  2  Hifc.  78. (d)  Tit.  K^« 
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releasor;  bat  where  there  is  a  particular  recital  in  a  deed,  1820. 
and  then  general  words  follow^  the  general  words  shall  be  $olly 
qualified  by  the  special  words."     That  doctrine  was  carried  ^- 

into  effect  in  Knight  v.  Cole  {a\  and  approved  of  by  Lord 
EltenboroHgh  in  Payler  v.  Homersham  (6),  where  he   ob-         ^ 
served,  that    ''  .common   sense    requires    that    the    general 
words  of  a  release  may  be  restrained  by  the  particular  re- 
cital^ and  that  in    order  to  construe   any  instrument   truly, 
regard    must    be    had  to  all  its  parts^  and  most  especially 
to  the   particular  words  of  it."     So  in   Goodtilfe,  d.  Urf- 
wards  v.  Bailey  (c),  Lord  Mansfield  said,  that  *'  the  rules 
laid  down  in    respect  of  the    construction   of  deeds,    are 
founded    in    law,    reason,  and    common  sense:    that    they 
shall  operate  according  to   the   intention  of  the  parties,  if 
by  law  they  may  ;  and  if  they  cannot  operate  in  one  form, 
they  shall  operate  in  that  which  by  law  will  effectuate  the 
intention."     In  Sheppard's  Touchstone  (J),  it  is  said,  that 
**  a   deed  that  is  intended  and  made  to  one  purpose,  may 
enure  to  another,  for  if  it  will  not  take  effect  the  way  it  is 
intended,  it  may  take  effect  another  way;  and  therefore  a 
deed  made  or  intended   for  a   release,  may  amount  to  a 
grant  of  a  reservation,  an    attornment,  or    a  surrender,  or 
i  conters6J*      Here  the  deed  recites,  that  the  defendants 
were  co-partners,  and  indebted  to  the  plaintiffs  as  such,  and 
that  Ellerman  undertook  to  pay  the  amount  of  the  debt,  if 
the  plaintiffs  would  give  him  a  release  in  respect  of  their  de* 
niand   on  both.      But  it  was  expressly  provided  that  the 
plaintiffs  should  not  release  any  demands  they  had  against 
Forbes,  either    separately  or  as  a  partner  with  EUerman, 
and   it  was  further  declared  and  agreed   that  the  plaintiffs 
might  prosecute  any  actions  against  Ellerman  jointly  with 
Forbes,  or  Ellerman  separately.    This  action,  therefore,  is 


(«)  1  Showery  154,  5.  .9.  C.  3  i^t»..273.  3  Mod.  277. (6)  4  nfauU  if 

8elw.V>6 (c)  Cowp,  600 (</)  Tth  Hit.  by  AtherUyy  |).  8V*. 
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1820.        properly  brought  t^ainst  both,  and  EUermoB  was  joioed  for 
"^T^^         conforroitVy  and   he  may  be  protected  by  the  deed,  as  i 
V.  amounts  to  a  covenant  by  the  piahitiffa  not  to  sue^  sCiIl  Ihe 

debt  is  due  to  them  from  both  fatm  and  Farbet.     In  Deam  i. 
Nervhall  (a)  it  was  held,  that  **  where  an  obligee  coveoHifi 
not  to  sue  one  of  two  joint  and  several  obligors,  and  tfait 
if  he  did  sue,  the  deed  of  covenant  miglit  be  pleaded  in  bar, 
he  may  still  sue  the  other  obligor."*   That  case  was  fully  ooa»- 
mented  on  by  Lord    Chief  Justice  Gibbs,  in    Huttam  r. 
Eyre  (b),  where  'A.  and  B.  being  in  partnership,  agreed  to 
dissolve  it,  and  that  after  the  dissolution  each  should   OMke 
purchases  on  his  own  private  account    A.  afterwards  as- 
signed his  property  to  his  creditors,  who  covenanted  not  to 
sue  him,  and  that  if  they  did,  the  deed  of  assignment  should 
be  a  release  to  him,  which  deed  JB.  signed,  and  A.  after 
signing  it,  having  contracted  debts  in  the  name  of  the  fiim, 
which  B.  paid,  it  was  held,  that  he  was  liable  for  those  debts, 
as  the  covenant  not  to  sue  A.  did  not  operate  as  a  rdease  to 
B.  and  Lord  Chief  Justice  Gibbs  said  (c),  that  ^  the  rule, 
that  a  covenant  not  to  sue  operates  as  a  release,  applies  only 
to  cases  where  the  covenantor  and  covenantee  stand  alone, 
and  not  where  the  covenantor  is  indebted  jointly  with  ano- 
ther.''   From  all  these  authorities  it  appears,  that  the  Cout 
will  give  such  a  construction  to  a  deed  as  will  best  effectnale 
the  intention  of  the  parties,  and  although  a  release  may  be 
in  general  terms,  still  it  m^y  be  controlled  by  a  particular 
exception.    It  has  been  further  insisted,  that  the  replication 
is  a  departure  from  the  declaration,  but  it  appears  from  the 
very  terms  of  the  deed,  that  the  plaintiffs  may  sue  the  de^ 
fendants  jointly.    Until  the  release  was  set  up  by.  Eliermam, 
it  was  unnecessary  to  state  it,  and  although  he  was  only  joined 
for  conformity,  still  the  object  of  the  replication  is  perfect!/ 


(a)  8  Term  Rep.  168.  {b)  1  Marsh,  603.  S.  C.  6  Ttami.  t89.< 

(c)  1  Marth,  608. 


Forbes. 
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conformable  to  and  cooaistent  with  the  declaration ;  and  if  IdSO. 
they  had  not  t)oth  been  sued,  it  would  be  good  ground  for  g]|22t 
a  plea  in  abatement.  It  was  la9tly  contended,  that  the  in-  ^  v. 
tention  of  a  party  cannot  be  put  in  iMue,  but  in  an  action 
against  a  person  who  has  been  discharged  under  an  insolvent 
act,  and  who  pleads  such  dischaige,  it  is  necessary  to  state 
in  the  replication  that  the  plaintiff  intends  to  proceed  against 
his  effects,  and  not  his  person. 

# 

[Mr.  Justice  Richardson.^^lf  a  bankrupt  who  has  ob- 
tained his  certificate  be  sued,  is  it  necessary  for  the  plaintiffs 

* 

to  state  that  they  intend  to  go  against  his  effects,  and  not  his 
person  r] 

The  principal  point  here  is,  whether,  taking  the  whole  of 
the  deed  together,  it  is  not,  in  substance,  a  covenant  not 
to  sue,  and  not  operating  as  a  release,  or  constituting  a  bar 
to  the  present  action. 

Mr.  Serjt.  Blosset  in  reply. — In  cases  of  bankruptcy  or 
insolvency,  it  is  never  stated  in  the  replication  that  die  plain- 
tiff intends  to  proceed  against  the  effects  only,  and  not  to 
charge  the  person  of  the  defendant,  for  the  course  is  for  the 
plaintiff  to  take  the  effects  in  conformity  with  tiie  judgment, 
as  the  plea  amounts  to  a  discbarge  of  the  person,  and  there- 
fore the  law  only  gives  a  remedy  against  the  property. 

[Lord  Chief  Justice  Dallas* — ^The  deed  was  meant  to 
operate  iu'favour  of  Ellennau  only,  and  if  the  intention  of 
the  parties  be  looked  at,  it  cannot  be  doubted  for  a  moment 
that  the  plaintiffs  were  to  be  deprived  of  their  remedy  against 
both  the  defendants.] 

The  former  had  a  remedy  in  equity,  the  latter  none.  Al- 
though the  deed  may  operate  merely  as  a  covenant  not  to  sue, 
and  not  as  a  release,  still  it  was  never  contemplated  that  Eller^ 


Solly 

V. 
FORBE9. 
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1820.  maris  only  remedy  was  by  bringing  an  action  of  coveiMUit  ftr 
damages,  in  case  the  plaintiffs  proceeded  lo  judgment  jdl 
execution  against  him.  In  Hutton  v.  Eyre,  Lord  Gui 
Justice  Gibbsp  in  commenting  on  the  case  of  Dean  ▼•  N€9- 
hall  (a)  said,  that  <*  it  was  there  contended,  that  the 
was  an  actual  release  to  the  party  with  whom  it  bsd 
made,  and  that  if  that  were  so,  it  would  undoubtedly  knrt 
operated  in  favour  of  his  co-obligor."  Here  the  question  ii^ 
whether  the  provisoes  or  exceptions  in  the  deed  can  control 
the  legal  operation  of  the  release  itself,  as  set  out  thereiB, 
which  was  intended  to  apply  to  the  joint  debts  of  boA  tke 
defendants. 

[Mr.  Justice  Burroughs — If  it  was  the  intention  of  the 
parties  that  the  deed  should  apply  to  EUerman  only,  oi^ 
not  the  Court  to  construe  it  as  a  release  to  bim  alone?  It 
strikes  me  at  present,  that  he  was  to  be  deemed  circiutoady 
liable,  viz.  if  the  plaintiffs  could  not  recover  from 


There  is  a  wide  distinction  where  a  covenant  not  to 
may  enure  as  a  release,  and  i  cofiversS ;  and  the  question  in 
this  case  does  not  touch  on  the  authorities  cited  fiv  the 
plaintiffs,  for  in  strictness  there  can  be  no  legal  operation 
contrary  to  the  release  itself,  and  although  there  maybsa 
particular  exception,  it  cannot  vary  or  give  a  new  operation 
to  the  effect  of  the  instrument.  At  all  events,  this  is  aie* 
parturc,  as  the  declaration  b  in  the  common  form  against 
both  the  defendants,  and  cannot  be  narrowed,  and  it  appcin 
by  the  replication,  that  the  plaintiffs  can  only  sue  out  judg- 
ment, and  proceed  to  execution  against  Forbes  only ;  dot 
does  it  appear  on  the  face  of  the  replication  ihmt  EUenwi 
was  joined  for  conformity. 

Cur.  adv.  raft. 


(i)  1  M«r»h,  fi(U». 
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Lofd  Chief  Justice  Dallas   on    thit  day  delivered  tbe        J820. 
judgment  of  the  Court  as  follows : —  Somlt 


The  circumstances  under  which  this  case  comes  before 
us  will  appear  by  referring  to  the  pleadings  at  large.    And 
the  general  question  that  arises  is,  whether  the  release,  as 
set  forthy  constitutes  a  bar  to  the  action.    Of  the  intention 
of  the  parties  no  doubt  whatever  can  be  entertained.     It 
was  meant  to  release  Ellerman  as  to  person  and  effects,  but 
not  Forbes,  and  therefore  to  retain  against  Ellerman  ever/ 
right  and  remedy  necessary  to  enforce  payment  from  ForbeSf 
but  so  to  construe  the  release  as  to  make  it  a  release  of  both, 
which  it  would  be,  if  no  action  could  be  brought  against 
ForbeSy  because  Ellerman  could  not  be  joined,  would  make 
it  operate,  not  to  effectuate,  but  to  defeat  the  intent  of  the 
parties ;  as  little  doubt  can  exist  upon  the  words  made  use 
of  to  effectuate  the  intent  as  upon  the  intent  itself.     It  is 
not  an  absolute  and  unqualified  release,  but  in  terms  con- 
ditional and  provisional,  being  made  subject  to  an  exception^ 
such  exception  forming  part  of  the  same  sentence  with  the 
words  of  release,    and  immediately  connecting  with   and 
attaching  upon  them,  and  introductory  to  and   followed  up 
by  a  proviso,  by  which  it  is  expressly  declared,  that  nothing 
contained  in  the  deed  of  release  shall  be  taken  to  release, 
or  in  any  way  prejudice  or  affect  any  demands  of  the  plain- 
tiffs either  against  Forbes  separately,  or  as  a  partner  with 
Ellerman.     How  it  would  be  to  release,  and  in  every  way 
to  affect  the  demand  against  Forbes  as  partner  with  Ellerman 
to  give  such  operation  to  the  release,  as  in  effect  to  make  it 
a  release  to  both,  by  making  it  a  bar  to  an  action,  in  which, 
for  the  recovery  of  a  joint  debt,  both  must  be  jointly  sued. 
Nor  does  this  even  rest  on  negative,  though  necessary,  con- 
struction; for  in  a  subsequent  part  of  the  deed  it  is  expressly 
provided  and  declared  to  be  the  true  intent  and  meaning  of 
the  release,  that  it  shall  be  lawful  for  the  plaintiffs  to  com- 
mence and  prosecute  any  action  against  Ellerman  jointly 


FOBAtt. 
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1820.        with  Forbes,  for  the  recovery  of  the  joint  debt  due  from 
them,  and  this  is  a  joint  action^  for  the  recovery  of  tBch 


«.  debt  being  therefore  an  action  expressly  and  in  direct  terms 


FORBBS. 


authorised  by  the  deed  of  release  itself.  Bat  against  diis, 
objections  of  a  technical  and  artificial  nature  have  been  prc^ 
posed,  and  we  have  been  referred  to  many  cases  in  which 
it  has  been  held  that  a  saving  or  condition  repugnant  to  the 
nature  of  the  grant,  is  void,  and  that  the  grant  remaint  ab- 
solute and  unqualified,  the  condition  no  way  operating  io 
restraint  of  the  grant. 

Tt  is  not  necessary  to  pursue  these  cases  into  their  detail; 
they  are  all  cases  of  notoriety,  the  law  of  which  is  not  to  be 
disputed,  and  the  only  question  is  upon  their  applicalioo ; 
but  with  respect  to  them  all,  I  would  observe,  that  in  one  of 
the  cases  cited  at  the  bar  (a),  it  was  correctly  stated,  that  die 
rule  of  construction  in  modem  times  has  been  more  equil- 
able  than  formerly,  Courts  looking  rather  to  the  intention  of 
the  parties  than  to  the  strict  letter,  not  suffering  the  latter 
to  defeat  the  former  but  in  certain  cases  of  exception,  to 
which  it  is  not  now  necessary  to  refer.  Taking  these  cases, 
however,  such  as  they  are,  the  application  sou^t  to  be  es- 
tablbhed  is  altogether  fallacious.  It  is  assumed,  that  wbeie- 
ever  the  word  ''  release*'  is  made  use  of,  it  must  operate 
absolutely  and  unconditionally,  though  immediately,  and  in 
the  same  sentence  followed  by  words  that  shew  it  to  be 
partial  and  particular  only,  and  the  general  words  being  in 
no  respect  repugnant  to  the  special  words,  but  the  latter  a 
qualification  merely  of  the  former  leaving  the  release  to 
operate  to  every  purpose  except  to  the  exclusion  of  the 
particular  purpose  which  the  parties  have  declared  it  to  be 
their  intention,  it  shall  not  exclude.    This  being  apparent 


(«)  i2M,  d.  mUntmH  y.  Tramnir,  t  WUb.  rs. 
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botli  in  terms  and  meanings  what  are  the  rules  of  law  which 
apply^  narrowing  them  to  tlie  particular  point  ? 

J  pass  over  the  general  and  leading  principle,  that  the 
intent  of  the  parties  shall  prevail  as  far  as  by  law  it  may; 
and  further,  that  Courts  will  be  anxious  so  to  construe  the 
law  as  to  give  effect  to  that  intent,  provided  it  do  not 
contravene  any  fundamental  rules  of  the  policy  of  the  law. 
If  a  deed  can  therefore  operate  two  ways,  one  consistent 
wkli  the  intent,  and  the  other  repugnant  to  it,  Courts  will  be 
ever  astute  so  to  construe  it,  as  to  give  effect  to  the  intent,  and 
the  construction,  I  need  not  add,  must  be  made  on  the  entire 
deed.  The  passage  cited  at  the  bar  is  to  this  effect  material : 
''  I  exceedingly  commend  the  Judges  (said  Lord  Hobart) 
that  are  curious  and  almost  subtile  to  invent  reasons  and 
means  to  make  acts  according  to  the  just  intent  of  the  parties, 
and  to  avoid  wrong  and  injury  which  by  rigid  rules  might 
be  wrought  out  of  the  act  (a) ;"  and  it  has  been  correctly 
added,  that  in  the  case  of  Crossing  v.  Smdamorey  Lord  Hak 
cited  and  approved  of  that  passage,  which  was  again  referred 
to  by  Lord  Chief  Justice  fVilles,  in  RoCf  d.  Wilkinson  v. 
Tranmer  (b),  and  has  been  also  cited  to  have  been  approved 
of,  and  to  be  a  governing  rule  in  many  other  cases.  Not  to 
go  through  all  the  authorities  that  are  to  be  found,  it  will 
be  sufficient  to  select  one  or  two  only,  and  these  will  refer 
to  the  rest. 


1890. 


Solly 

FOHBBS. 


In  Morris  v.  Wilford  (c),  it  was  expressly  decided,  "  that 
a  release  should  be  construed  according  to  tlie  particular  pur- 
pose for  which  it  was  made ;"  and  it  appears  from  a  note  to 
that  case,  that  Jones,  Wild,  and  Twysden,  (Justices,)  were  of 
opinion  on  the  first  argument,  that  the  release  was  no  bar 
notwithstanding  the  general  words,  for  that  being  made  for 


(a)  Hobart,  277.- 


(6)  9  ff'Of.  78.. 


-<c)  S  Show.  47. 
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1820.        particular  purposes^  the  general  words  were  to  be  glided  by 
Solly        ^^  particular  purposes.     Raynsford,  Chief  Justice,  contra* 


V. 
FORBVt. 


But  the  case  was  argued  a  third  time,  when  by  the  whole 
Court  judgment  was  given  for  the  plaintiff.  In  Paykr  f. 
Homenkam  (a),  hord^Ellenbormtgh  adopted  the  podkioo^dMtt 
the  general  words  of  a  release  may  be  restrained  by  the  p»- 
ticular  recital.  **  Common  sense  (said  his  Lordship)  reqidhs 
that  it  should  be  so,  and  in  order  to  construe  any  instrument 
truly,  you  must  have  regard  to  all  its  parts,  and  most  espe- 
cially to  the  particular  words  of  it.''  The  case  cited  from 
Rolle  (6),  is  to  tliis  effect,  though  said  to  have  been  denied 
by  Lord  Holt  to  be  law  (c),  se^i^ms  to  me  as  sound  a  case  ai 
can  be  stated  {d)  (said  Lord  Ellenboroug/i),  and  Mr.  Justice 
JBayley  added  (e),  ''  there  is  no  doubt  but  a  particular  recital 
in  a  deed  will  restrain  the  general  words.'' 

On  all  these  grounds,  therefore  ;  the  apparent  intent  of  the 
parties ;  sufficient  words  to  effectuate  tliat  intent ;  ibe  apeci|i 
nature  of  the  release ;  as  formed  by  the  very  language  in  whjcb 
it  is  itself  created ; — the  matter  upon  which  it  is  to  operate ; 
and  the  known  and  established  rules  of  conatruclion  t*  be 
collected  from  the  authorities  referred  to,  we  are  of  opinioo 
that  the  demurrer  ought  to  be  over-ruled  ;  and  ki  con<;)Moa 
I  will  only  say,  that  it  is  not  intended  to  interferOi  walk  toy 
received  principles  or  established  cases,  but  to '  decide  <MJy 
on  this  particular  case  with  reference  to  its  apeoi^i  ■  utafupo^ 
calling  in  aid  former  authorities  only  in  the .  manner  i^^which 
it  has  been  endeavoured  to  appl^  them.     But   fpr  furdier 

(a)  4  Af«tt/e  4r  iSfiir.  426. 
{h)  2  RoU,  Abr,  409. 

(c)  See  Knight  v.  Cofe,  1  Show,  155.  "  '  ^        ' ' 

(d)  The  words  of  that  rase  wore,  **  If  a  roan  receives  ^lO  iif  anotlifv 
and  by  his  deed  acknowledges  the  receipt  of  it,  and  tUereof.  aeleM^ 
acquits,  and  discharges  him,  and  of  all  actions,  suitSy  and  dcmandi  ' 
■whatsoever  •.  by  this  release  nothing  is  released,  but  the  ^lo  and  tte 
action  and  demand  for  it ;  for  the  list  words  have  fefbreb^e  t6  Uie  fint. 
and  afe  »d  limited  by  them."  »t  -  m  ^ 

(0  «  il/aM/c  ^  St/ic.  4tr7.  *      ■    ' 
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caution,  I  will  idd,  the  dedeioo  of  the  Court  onlj  is,  that  tbii 
demurrer  be  over-ruled. 

It  is  not  neceasarj  now  to  say  any  thing  as  to  any  ulterior 
remedy  the  defendant  EUerman  may  have  or  suppose  him- 
self to  have ;  in  this  respect  he  will  act  as  he  may  be  ad- 
vised, and  as  circumstances  may  seem  to  require. 


46& 


1820. 


Soi.LT 

Foaaaik 


Demurrer  overnruled. 


Clarke  v.  Da  vet. 

Moaday, 
May  15th. 

This  was  an  action  of  trespass  for  seizing  and  taking  away  a  coiutabla 
the  plaintiflPs  waggon.     Plea  Not  Guflty.  ^iJSiliK  *r 


in  kvyios  ii 

At  the  trial  of  the  cause  before  Mr.  Baron  Garrow,  at  ^^^^\ 


the  last  Assizes  at  Chelmsford,  it  appeared  that  the  plaintiff  under  a  war- 

rant  of  maKis- 

having  neglected  to  pay  his  poor-rates,  after  having  been  tratet  directed 

summoned  k>  to  do.  two  m«gi.tntes  issued  their  warrant,  HS^)^''^ 

directed  to  the  churchwardens  and  overseers  of  the  poor  of  ^  action  of 

■^  tretpasf,  al- 

the  parish  in  which  he  was  rated,  to  enforce  the  payment  of  tbooch  a  de- 

maad  wai  daly 
such  rates.    That  one  of  the  overseers,  on  the  6th  of  June,  made  on  mcIi 

lS\9f  took  the  defendant  (a  constable)  with  him,  to  the  plain-  ^|21^^f 

tiff's  house,  to  assist  in  the  execution  of  the  warrant :  that  *?•  «tattite  t  * 

on  iheir  arrival,  the  plaintiff  told  them  that  they  might  take  «.  6. 

the  waggon  in  question  if  they  thought  proper,  which  they  bavinf  hetm 

accordingly  did,  and  which  was  afterwards  sold.    That  on  ^S^  j^  ^ 

the  15th    of    October  following,  the  plaintiff  demanded  a  and  the  action 

not  commMy- 
edtiUtlie6tfa 
•f  DitimUr  following.— Qii«r«,  whttber  it  was  brongbt  witUa  six  caitadar 
moatka  after  the  act  coouaitted,  as  required  by  the  eigbtk  saedoa  ef  that 
statute  ? 


VOL.    IVe 


u  u 


Davcy. 
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1820.        copy  of  tbe  ^n'arnrtit  from  the  defendint/  wfao  ^ctdMM'Ibr 

^''^^'^         answer  that  it  was  not  directed  to  WiW,  btfl  td  life  pitnA 
Claiike  '  *, 

0.  officers,  and  that  he  merely  accompanied  one  of  the  ovtraeer* 

to  assist  htm  in  the  execution  of  such  warrlmt.  fhe  pit- 
sent  action  was  commenced  against  the  d^fiMdilnt  ^cM*  tk 
6tli  of  December  last.  Under  these  <^iiVutnstane»,  It^ihi  hr 
sisted,  that  the  action  was  not  maitrtiAnaUe ;— ^¥irtf/  ai  ife 
defendant  was  protected  by  the  24  Geo,  2.  c,  44.  9.  6(0), 
or  that  the  demand  of  the  warrant  should  haTe  been  made  by 
the  plaintiff  from  the  overseer  to  whom  it  was  directed  ;  and 
secondly,  that  the  action  was  not  brought  in  time  within  the 
eighth  section  of  that  statute  {b),  as  tbe  trespass  was  commit- 
ted on  the  6th  of  June,  and  tlie  suit  was  not  commenced  tmtil 
the  6th  day  of  December  following  ;  and  tbe  case  of  Norru 
V.  The  Hundred  qf  Gawtry  (c)  was  relied  on,  where  the 
plaintiff  brought  a  writ  on  the  statute  of  Htie  and  Cry,  and 
the  robbery  was  laid  ou  the  day  it  was  committed,  vie.  9di  Or- 
tober,  13  Jac.  and  the  teste  of  the  writ  ran  9th  October ^ 
14  Jac.  and  after  verdict  for  the  plaintiff  it  m-aa  moved  that 
the  writ  was  not  brought  within'  the  year  after  the  robbenr 

(a)  By  which  it  is  provided,  that  ^'  no  action  shalt  be  brbogft  agabit 
any  constable,  lieadborpogb,  or  oUier  officer,  ^  against,  any.  fAtaaair 
persons  acting  by  his  order  and  in  bis  aid,  far  any  tliinf^  done  io  obcdifMt 
to  any  warraqt  ande r  the  hand  or  seal  of  any  Justice  of  the  ^eace,  aatU 
demand  hath  been  made  or  left  at  the  uinal  place  of  Mar  abofc^  by  lie 
party  or  parties  intending  to  bring  snch  actian,  or  by  his  .or  tbfsr  attM*|v 
or  agent  in  ^writing,  signed  by  the  party  demanding  the  same,  of  Ik 
pemsal  and  copy  of  such  warrant,  and  the  same  hath  been  Mbsed  sr 
neglected  for  the  space  of  six  days  after  snch  demand :  and  ia  caie, 
Hfter  such  demand  and  compliance  therewith,  any  action  shall  be  bro«|kt 
against  such  constable,  &c.  without  making  the  Justice  At  jasticcs  wbt 
signed  or  sealed  the  said  warrant,  defendant  or  defendanta,  that  on  pn- 
ducing  and  proving  such  warraut  at  the  trial  of  such  action,  the  ja? 
shall  give  their  verdict  for  tbe  defendant  or  defendants,  notwithstandiai 
any  defect  of  Jurisdiction  in  such  Justice  or  Justices." 

(Jb)  By  which  it  is  provided,  that  "  no  action  shall  be  brought  agaiiit 
any  Justice  of  the  Peace  for  any  thing  done  in  the  execatioa  of  hii 
office,  or  against  any  constable,  headborough,  or  other  officer  or  penea 
acting  by  his  order  and  in  his  aid,  unless  commence^  within  six  calcadir 
pionths  after  the  act  committed/' 

(f)  Uoharty  139. 


CtArtEE 
V. 


IN  TH*  riMT  TKAS  OV  GEO,  17.  '  407 

^xmrnktedf  which  Werd  Ae  wonb  of  die  statute  27  Eliz*       1810. 

e.  I3>  jMd  it  ¥Pas  beM^  that  in  cases  that  depend^  not  on 

writings  dated,  but  upon  titee   to  be  reckotoed  from  acts 

done,  89,  in  that  case  from  the  robbery  committed,  whrch       I^^^'ey. 

must  be  confessed  was  done  on  the  9th  of  October,  13  Jac. 

and  Aat  there  couM  not  be  two  nindi  days  of  October  in  one 

year,  ancl  that  the  plaintiff  might  have  brought  his  action  the 

same  first  day  without  doubt.     So  here,  the  actiott  should 

have  been  commenced  on  the  5th  day  of  December  at  latest. 

The  Leanied  Baron  -was  of  opinion,  that  uilder  these 
circumstances,  the  defendant  was  not  liable,  but  the  Jury 
found  a  verdict  for  the  plaintiff. 

Mr.  Serjt.  Vaughan,  on  a  fomi^er  day  in  this  Term,  had 
obtained  a  rule  nisi  that  this  verdict  dttght  ht  set  a^ide,  and 
a  nonsuit  entered^  on  the  above  grounds. 

Mr.  Serjt.  Lawes  now  shewed  Causief. — Although  the  defen- 
dant acted  in  aid  of  one  of  the  parish  officers  in  executing  the 
warrant,  it  furnishes  no  defence  to  the  present  action ;  besides, 
a  demand  was  duly  made  on  him,  and  as  he  did  not  Comply  with 
the  terms  of  such  demand,  the  plaintiff  wads  prefteAYetf  ffotti 
sdb^fituting  the  bverseer  to  whom  the  waiYant  Vi^as  directed, 
as  a  defendant  in  his  stead.  The  defenidat^t  v^as  Aot  acting 
under  the  warrant.  'He  was  therfefore  A  trespasser  ht  initio, 
and  even  if  he  had,  he  would  not  have^  been  protected  by 
the  sixth  section  of  2^  Geo,  Q,,  c.  44,  as  he  neglected  to  give 
th&  plaintiff  a  perusal  and  copy  of  the  warrant,  although  it 
was  demanded  on  the  13th  of  October,  and  the  action  was 
not  commenced  till  the  6th  of  December  following.  If 
the  plaintiff  had  joined  the  overseer  in  the  present  action, 
the  defendant  might  have  beeA  entiilcfd  to  a  verdict,  but  as 
he  neglected  to  comply  with  the  demand  made  on  him  as 
constable,  the  plaintiff  is  entitled  to  recover. 


4S8  CASB8  IK  KASTU  TUtM« 

1S20.  ^r*  ^J^«  rai^ian,  in  support  of  the  rale,  hsviog  tHicd 

^'^^^  that  when  the  demand  was  made  on  the  defifnrinoty  hm  ao* 

«.  swered,  that  the  warrant  was  in  the  custody  of  the  ovmaer, 

Patkt.  ^q  whom  it  was  directed,  was  stopped  by  the  Court. 

Lord  Chief  Justice  Dallas. — ^The  defendant  niefd|)r 
acted  in  aid  of  the  overseer,  who  was  one  of  die  penons  la 
whom  the  warrant  ¥(as  directed,  and  although  the  fomier  filled 
the  situation  of  constable,  he  did  not  act  in  obedience  to  the 
warrant.  I  therefore  am  of  opinion  that  the  plaintiff  is 
not  entitled  to  maintain  this  action. 

Mr.  Justice  Burrouoh. — It  is  quite  clear  that  the  de^ 
fendant  did  not  act  under  the  warrant,  as  it  waa  not  directed 
to  him,  but  to  the  churchwardens  and  overaeera,  one  of 
whom  he  assisted  in  its  execution.  The  defendant  never 
had  the  warrant  in  his  possession.  The  plaintiff,  thercfert, 
should  have  made  a  demand  on  the  overseer  to  whom  k  wai 
directed,  and  who  acted  under  it. 

Mr.  Justice  Richardson. — ^Tbe  defendant  doea  net 
require  the  protection  of  the  statute  24  Geo.  €•  c.  44^  &r 
the  plaintiff  had  no  cause  of  action  agaioat  him  aa  m 
stable,  as  he  merely  assisted  a  parish  officer  to  whom  n 
rant  of  magistrates  was  directed,  and  who  acted  in  obed^ 
ence  to  it  by  levying  for  poor  rates  by  way  of  dialreasi  ^ 
pursuance  of  the  terms  of  such  warrant. 

Rule  absolute  for  m  nooaoit 


END  OF  EASTER  TERM. 
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Doe,  on  the  Demise  of  Evans  v.  Rob.  ^llt^I' 

Mb-  Seijt.  Lens  moved  for  judgment  againat  the  casual  In  ejectment, 
ejector  in  this  cause,  on  an  affidavit  which  stated,  that  only  thepremUesbtt 
one  part  of  the  premises  was  tenanted,  and  that  the  other  other"in*ihcMt 
was   vacant  :  —  that  a  copy  of  the  declaration  had    been  cnpation  of  « 

It  1  -11  1  *-n"nt,  it  is 

served  on  the  tenant  personally,  who  occupied  the  one,  and  soificient  for 
that  another  copy  had  been  affixed  on  the  door  of  the  offier  ^onndVma^ 
part  of  the  premises  which  was  vacant ;  that  more  tlian  half  tion  for  judg- 
a  year's  rent  was  due,  by  virtue  of  a  lease  then  unexpired,  thecasaaleje^* 
and  which  contained  a  power  of  re-entry  in  case  of  non- tbat  a  copy  of 
payment  of  rent  on  certain  days  therein  specified ;  and  tbat  wasl^^rYed  on* 
no  sufficient  distress  could  be  found  on  the  premises.  the  tenant  who 

*^  occupied  the 

U  ranted  (a).       that  another 
>.  copy  was  affix* 

■    ■  ed  on  the  door 

(a)  See  aU  the  cases  coUected  on  motions  of  this  description,  1  Tidd,  ^^^}^^^  ^^^^ 
7th  Edit  503  to  508,  /mpey's  Pndice  C.  P.  6tfa  Edit  538  ta  59«.  597,  *C.  J^  ""^  ^*' 

VX)L,  IV.  1   I 
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1820. 


Monday, 
June  5. 

Whereyio  an 
action  on  a 
bond,  the  de- 
fendant, after 
plea,  had  ad- 
mitted the 
debt,  hot  ob- 
tained a  rule 
for  a  Special 
Jury,  the  Court 
woold  not  or- 
der the  cause 
to  be  tried 
within  the 
Term,  unless 
the  plaintiff 
shew^  whe- 
ther It  was  a 
fit  cause  to  be 
tried  by  a  Spe- 
cial Jury,  or 
not. 


Tripp  r.  Patmore. 

Mr.  Seijt.  Lanes  moved  that  this  cause  might  be  tried 
within  the  Term,  on  the  ground,  that  the  defendant  bad  ob- 
tained a  rule  for  a  Special  Jury,  merely  for  delay.  Tbe  ac- 
tion was  brought  on  a  common  money  bond,  and  tbe  de- 
fendant had  pleaded  non  est  factum^  and  solvit  post  diem, 
the  latter  of  which  pleas  had  been  afterwards  withdrawn. 
He  read  an  affidavit,  which  stated,  that  the  defendant  had 
admitted  the  money  to  be  due  from  him  to  the  plaintiff  on 
the  bond,  and  he  relied  on  the  case  of  Bloxam  v.  Brewer  (a\ 
where,  upon  suggestion  that  a  rule  for  a  Special  Jury  had 
been  obtained  for  delay,  the  Court  would  not  discharge  the 
rule,  but  directed  the  cause  to  be  tried  by  a  Special  Juryj 
within  the  Term. 


But  the  Court  held,  that  it  was  necessary  for  the  plaintiff 
to  state  further  grounds,  from  which  they  might  judge  whe- 
ther this  were  a  fit  cause  to  be  tried  by  a  Special  Jury,  or 
not. 

The  learned  Serjeant,  therefore,  took  nothing  by  bis  mo- 
tion (£). 


(a)  4  Tmad,  470. 
(Ji)  In  Cradoek  ▼.  DavU,  l  Chit,  176,  the  Court  of  King*M  Bemek  moM 
not  discharge  a  mle  for  a  Special  Jury,  where  there  was  sofficieBt 
reason  to  believe  that  it  was  material  to  the  defendant  to  have  hU  cum 
tried  by  a  Special  Jury.  See  also  MaUby  v.  Mosef,  1  CkU»  48^,  and  Iha 
cases  there  collected,  as  to  where  rules  for  a  Special  Jury  have  been  dit* 
charged  or  not,  on  the  ground  of  having  been  obtained  for  the 
purpose  of  delay. 


IN   THS  PIR6T  TBAR  OF  GSO.   I^. 
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Barlow  and  Others,  Execatorsof  Mabk  Baelow,  Mond^, 

'  Jane  5. 

deceased^  xf.  Broadhurst. 

L  HIS  viViS  an  action  of  assumpsit.  The  first  count  of  the  A  promissoiy 
declaration  stated,  that  the  defendant,  before  the  death  of  the  that  <<  the  d£ 
testator,  to  wit,  on  the  23rd  of  September,  1808,  made  his  note  becn*?w<?ed 

in  writing,  bearing  date  on  that  day,  whereby,  after  reciting^  topay  500l.to 

the  repreaen* 
tliat  by  the  award  of  W.  H,  the  defendant  was  awarded  to  pay  tatiTes  of  J.  A 

to  the  representatives  of  hisfather-in^law,  the  testator,  500/. and  ^^  pj-^  |||g^ 

that  he,  the  testator,  was  in  want  of  100/.  part  of  the  said  500/.  i2^'->  ^«  . 
'      ,  '  '^  life-tune,  and 

to  supply  his  necessary  occasions,  which  the  defendant  had,  oa  thereby  pro- 
the  day  aforesaid,  paid  to  him,  and  taken  a  receipt  ^  and  that  bis  representa^ 
the  security  for  500/.  had  been  delivered  up  by  die  te8tatol^  to  f^^^  JSSiUis 

be  cancelled,  but  the  defendant  was  to  give  a  note  for  the  re-  afterhis  death, 

y  •  pursuant  to  the 

maining  sum  of  400/.  payable  at  the  time  mentioned  in  the  award,  first  de« 

award    and  security  ; — the    defendant,   therefore,  promised  J"^  ™  into-*" 
to  pay  to  the  representatives  of  the  testator  400/.  in  three  '®>^  ^^  money 
months  next    after  his  death,  without  any  interest  for  the  owe  to  the  de- 
'  same  in  the  mean  time,  and  pursuant  to  such  award,  first  account "— 
dedticting    thereout   any  interest   or  money  which  he  (the  ™y  .^  ^^*? 
testator)  might  owe  to  the  defendant  on  any  accoufit ;  that  an  action 
the  defendant  delivered  the  note  to  the  testator,  in  his  life-  repr^nta- 
time,  by  means  whereof,  and  by  force  of  the  statute,  he  be-  ^*^Y  ^/the^d«« 
came  liable  to  pay  him  according  to  the  tenor  and  effect  fendant,  on  an 
of  the  note.     The  plaintiffs  then  averred  the  death  of  the  between  him 
testator,  on  the  1st  of  Apnl,  1819;  that  he  appointed  them  Sl^ugift^ 

his  executors ;  and  that  they  had  duly  proved  his  will :  that  improperly 

•^  "^.  stamped  as  a 

they  have  always  been  ready  to  permit  the  defendant  to  de-  promiasorj 

duct  from  the  said  sum  of  400/.  in  the  note  mentioned,  all  in- 
terest on  any  money  which  might  be  owing  from  the  testator 
to  the  defendant,  on  any  account  between  them ;  and  that 
three  mouths  from  the  time  of  the  death  of  the  testator  had 
long  since  elapsed : — By  means  whereof,  the  defendant  became 
liable  to  pay  to  the  plaintiffs,  as  his  executors,  the  said  sum  of 
400/.  in  the  note  specified,  after  deducting  thereout  any  inte- 

I  I  2 


473  CAIBS  IN  TRINITY  TIRM, 

1820.        '^'^  ^^  ^^y  money  which  might  be  owing  from  the  testator  to 

^^v^        the  defendant ;  and  assigned  for  breach,  that  although  Aej 

^^^      requested  him  to  pay  them  that  sum,  after  such  deductioni, 

BaoADHURiT.  ^i^gj  jjg  refused  to  do  so.    The  second,  and  only  other  count 

was  on  an  account  stated  between  the  defendant  and  die 
•  testator. — Plea,  Non-assumpsit. 

At  the  trial  of  the  cause,  before  Lord  Chief  Justice 
Dallas,  at  Guildhall,  at  the  Sittings  after  the  last  Term,  on 
the  production  of  the  note  in  evidence,  it  appeared  that  it 
was  stamped  with  a  three-shilling  note  stamp,  as  well  as  an 
agreement-stamp  of  one  pound;  when  it  was  objected  for  the 
defendant,  that  as  it  was  made  payable  three  months  after  the 
death  of  Barlow  (the  testator),  it  required  a  stamp  for  8s.  6d.; 
to  which  it  was  answered,  that  it  might  be  treated  either  as  a 
promissory  note  or  an  agreement,  and  that  it  might  be  pveo 
in  evidence  under  the  account  stated.  Hb  Lordship  being 
of  that  opinion,  directed  the  Jury  to  find  a  verdict  for  the 
plaintiffs,  which  they  accordingly  did ;  but  leave  was  given 
the  defendant  to  move  to  set  it  aside,  and  enter  a  nonsuit,  in 
case  the  Court  should  be  of  opinion  that  the  phdntiflb  were 
not  entitled  to  recover. 

Mr.  Serjt.  Peake  now  moved  accordingly,  and  observed, 
that,  by  the  55  Geo.  3.  c.  184.  Sched.  part  1,  the  instrument  in 
question,  if  it  was  a  promissory  note,  required  a  note  stamp 
of  85.  6J. ;  and  that  by  the  44  Geo.  3.  c.  98,  the  holder 
had  no  remedy  thereon,  if  it  bore  a  stamp  of  inferior  valot 
to  that  required  by  the  stamp  acts,  or  was  of  a  different  deno- 
mination  ;  that  if  it  were  not  such  a  note,  and  did  not  require 
a  stamp  of  that  value,  tliere  was  no  count  in  the  dechuation 
on  which  the  plaintiffs  could  maintain  their  action^  as  there 
was  nothing  on  the  face  of  it  to  shew,  that  there  was  a  stated 
account  between  the  defendant  and  the  testator.  That  the 
plaintiffs,  therefore,  should  have  declared  specially,  as  there 
was  no  promise  by  the  defendant  to  pay  a  precise  or  dcfi* 
nite  sum,  or  to  come  to  a  future  account. 


IN  TRB  FIRST  TEAR  OF  GEO.  IT. 
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But,  Per  CtifMiTi.— It  is  stated  in  the  dedaration,  that  the 
defendant  had  been  previously  awarded  to  pay  to  the  repre- 
sentatives of  the  testator  the  sum  of  500/. ;  that  he  had  paid 
him  100/.  in  his  life-time ;  and  that  the  note  was  given  for  the 
remaining  sum  of  400/.,  payable  to  his  representatives  three 
months  after  his  death.  That  alone  was  sufficient  to  shew 
that  there  was  an  account  stated  between  the  defendant  and 
testator ;  but  the  terms  of  the  note  were  to  pay  a  certain  sum^ 
**  first  deducting  thereout  any  interest  or  money  the  testator 
might  owe  to  the  defendant  on  any  account."  The  deduc- 
tionsy  therefore,  must  rest  entirely  in  contingency ;  and  the 
iustrument  cannot  be  considered  as  a  promissory  note  to  pay 
a  certain  or  definite  sum/  or  at  all  events.  The  defendant 
admitted  a  sum  to  be  due  from  him  to  the  testator;  that, 
therefore,  was  sufficient  to  enable  the  plaintiffs  to  give 
the  instrument  in  evidence,  under  the  account  stated ;  and 
it  was  the  duty  of  the  defendant  to  shew,  what  interest  or 
monies  were  due  to  him  from  the  testator  on  that  account. 

Rule  Refused  (a). 

(a)  Set  WtUkitu  ▼.  Hewlett,  ante,  vol.  iii.  211. 


1820. 


Barlow 

o. 

Broadbvist. 


CoLYER  V.  Speer,  Esq. 


Tuesday, 
Jinie6. 


This  was  an  action  on  the  case,  and  brought  against  the  In  an  action 
defendant,  as  late  Sheriff  o^  Surrey ,  for  levying  on  the  goods  sheriff  for  r*- 
of  one  Pannelly  under  a  writ  of  fieri  facias,  and  removing  them,  llSfer^newt 


without  paying  the  plaintiff  a  year's  rent,  which  he  claimed  ^"^lT2?' 

the  bndlord't 
claim  of  a  year's  rent :— Held,  first,  that  a  tmstee  of  an  oatstanding  satisfied 
term,  in  trust  for  mortgagees,  and  to  attend  the  inheritance,  must  be  considered 
a  iandlord  within  the  statute  8  Anmej  e.  14.  s.  t,  and  entitled  to  maintain  such 
action.  Secondly,  that  a  notice  to  the  sheriff,  before  the  removal,  stating  that 
a  yearns  rent  was  doe  from  the  teoant  to  Uie  mort^pigor  (naming  bimX  and  the 
mortffa^ecs  of  his  estates,  and  signed  by  the  receiver  of  the  rents,  is  sufficient, 
altliougli  such  receiver  was  not  appointed  by  the  mortgagenleed.  Thirdly,  that 
it  was  the  duty  of  the  sheriff  to  levy  for  the  rent  in  the  first  instance,  and  then  for 
the  execution  ;  and  he  must  retain  a  snfficient>sum  to  satisfy  such  rent,  belbra 
he  remove  any  of  the  goods  from  off  the  premises. 
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1820.        to  be  due  to  blniy  as  landlord  of  the  premises.     Tbe  deda- 
y^^^         ration  stated,  that  Pannell,  for  the  space  of  one  year  and 

COLYBR 

V.  upwards,  next  before,  and  ending  on  tbe  29th  of  Sqpiember, 

Spesr.  2gi9^  and  from  thence  to  the  time  of  committiag  tbe  griev- 
ance thereinafter  mentioned,  held  a  certain  farm^  in  the  par 
rish  of  JforplesdoJh  in  the  county  of  Surrey,  as  tenaat 
thereof  to  the  plaintiff,  at  a  yearly  reut  of  500/.  payable 
quarterly,  and  that  a  year's  rent  was  due  to  bim  on  ^ 
e9th  of  September  in  that  year;  that  on  the  14tfa  of  Oc- 
tober, such  rent  being  still  due  and  unpaid,  the  defendant, 
being  then  Sheriff  of  Surrey,  by  virtue  of  a  Jieri  Jadas 
issued  out  of  this  Court,  at  the  suit  of  one  Copeland^  di- 
rected to  him  as  such  sheriff,  took  certain  goods  then  being 
on  the  farm  so  held  by  Pannell,  to  the  value  of  3000/. 
The  plaintiff  then  averred,  that  after  taking  the  goods,  and 
before  their  removal,  the  defendant,  as  such  sheriff,  Iiad  due 
notice  of  tbe  said  rent  being  in  arrcar  to  tbe  plaintiff,  and 
assigned  for  breach,  that  the  defendant,  intending  to  deprive 
him  of  the  means  of  recovering  his  said  arrears  of  rent, 
wrongfully  and  unjustly  removed  the  said  goods,  so  taken  by 
virtue  of  the  writ,  from  the  premises,  without  paying  or  satis- 
fying the  plaintiff  the  rent  so  due  and  in  arrear  to  him  as 
aforesaid. — Plea,  Not  Guilty. 

At  the  trial  of  the  cause,  before  Lord  Chief  Justice 
Dallas,  at  Westminster,  at  the  Sittings  after  the  last  Term, 
it  appeared,  that  Patinell  held  the  estate  in  question  under 
an  agreement  for  a  lease,  for  the  term  of  twenty-one  years, 
from  one  Woodrqffe,  who  was  seised  thereof  in  fee,  and 
which  agreement  was  dated  on  the  30th  of  September,  1811; 
that  on  the  5lh  of  October,  1812,  Woodroffe  charged  tbe 
estate  with  an  annuity  of  468/.,  and  on  the  2d  of  jipril, 
1813,  with  a  further  annuity  of  9C/. — and  that,  by  deed  of 
the  latter  date,  Woodroffe,  at  tlie  request  of  the  purchaser 
of  the  annuities,  granted  tbe  estate  to  the  plaintiff^  for  the 
term  of  ninety-nine  years,  in  trust,  to  secure  the  payment 
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thereof;  that  on  the  £2d  of  February,  1816,  Woodrojfe  bor-  1820. 
rowed  10,000/.  on  mortgage,  and  redeemed  the  annuities,  p"^"^^ 
and,  by  indenture  of  that  date,  conveyed  the  estate  in  fee  to  v. 

the  mortgagees,  subject  to  the  payment  of  the  mortgage  nioney- 
But,  by  a  proviso  contained  therein,  it  was  declared,  that  the 
plaintiff  should  from  thenceforth  stand  possessed  of  the 
estate  comprised  in  the  said  term  of  ninety-nine  years,  then 
outstanding  and  satisfied,  in  trust,  for  the  mortgagees, 
for  the  better  securing  the  payment  of  the  sum  of  10,000/. 
and  interest,  and,  in  the  mean  time  to  attend  the  inheritance, 
in  order  to  protect  the  same  against  mesne  charges  and  in- 
cumbrances ;  and  that  until  default  was  made  in  payment 
of  that  sum,  and  interest,  the  mortgagor  might  quietly  enjoy 
the  lands ; — and  by  the  deed,  a  person  by  the  name  of  iSe/o;t 
was  appointed  receiver  of  the  rents  for  the  mortgagees, 
llie  following  notice  was  served  on  the  defendant,  addressed 
to  him  as  sheriff  of  Surrey ,  and  to  Mr.  Jarvis,  his  oflBcer, 
and  all  others  whom  it  might  concern — and  which  was  dated 
on  the  2nd  of  November,  1819  :  — 

"  Copeland  v.  Pannell^ 
"  Sir, 

'^  I  do  hereby  give  you  notice,  that  there  is  due  to 

William  Woodroffey  Esq.  and  the  mortgagees  of  his  estates, 

in   the  parish  of  Iforplesdon,  in  the  county  of  Surrey,  from 

John  Pannell,  the  defendant,    the  sum  of  500/.,  for  one 

year's  rent  due  at  Michaelmas  day  last  past,  which  you  are  to 

pay  to  me,  as  receiver  of  the  rents  of  the  same  estates." 

"  R.  Edwards:' 

It  was  proved  at  the  trial,  that  not  much  more  than  one- 
half  of  Pannell's  property  was  removed  by  the  sheriff  under 
the  execution.  His  Lordship  being  of  opinion,  that  the  term 
of  years  originally  vested  in  the  plaintiff,  was  kept  up  by  the 
proviso  contained  in  the  mortgage-deed  ;  held,  that  this  ac- 
tion was  well  brought  in  his  name,  the  reversion  being  in 
him.     He  also  thought  that  the  notice  was  good  in  substance. 
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tion  ican  be  maintained  against  a  sheriff,  he  roust  have  notice  1820. 
that  rent  is  due  to  the  landlord,  although  the  statute  is  silent  r^^^""^ 
as  to  the  necessity  of  such  notice.  The  defendant  could  not  ^  «. 
be  deemed  a  wrong-doer,  if  he  had  removed  the  goods  with- 
out receiving  a  notice  of  the  landlord's  claim.  Besides^  it 
was  averred  in  the  declaration,  that  he  had  due  notice  of 
the  rent  being  in  arrear ;  whereas  such  iv^t^ce  i^  bad  both 
in  form  and  substance.  In  Arnittv.  GarntU(a\  Mr.  Jus- 
tice Hqlroyd  said;  that  **  the  landlord  is  cleanly  entitled 
to  his  rent,  unless  he  has  waived  his  right ;  that  the  statute 
expressly  says,  that  the  goods  are  not  to  be  removed,  unless 
the  plaintiff  pa^  the  rent ; — that  it  was  true,  that  no  action 
would  lie  against  the  sheriff  for  any  act  done  by  him  befo^-e 
he  had  notice  of  the  landlord's  claim,  because  until  such 
notice  the  sheriff  could  not  be  a  wrong-doer."  So,  in  Pa/- 
grave  v.  Windham  {b)y  which  wa^  an  action  on  the  case 
against  the  defendant,  as  bailiff  of  a  liberty,  for  executing  a 
fieri  faciasy  and  removing  goods  off  the  premises,  before 
the  landlord  was  paid  his  year's,  rent,  Mr.  Justice  Powys 
held,  that  the  action  being  against  the  officer  for  the  tort, 
a  notice  was  requisite,  yet,  that  the  want  of  alleging  it 
was  helped  by  the  verdict.  In  Waring  v.  Dewberry  (c\  it 
was  held,  that  the  landlord  must  demand  the  rent,  or  the 
sheriff  is  not  bound  to  secure  it.  So,  in  Smith  v,  Russell  {d), 
Mr.  Justice  Lawrence  observed,  that  it  appeared  to  him  that 
it  was  expressly  held,  in  the  case  of  Waring  v.  Detpberry, 
that  the  landlord  must  give  notice  to  the  sheriff. 

Here,  the  notice  did  not  shew  to  whom  the  rent  was  due. 
If  the  plaintiff  can  be  deemed  entitled  to  it  as  trustee,  it 
should  have  been  specifically  stated  that  it  was  due  to  him. 
On  the  other  hand,  if  the  mortgagees  had  been  accustomed 
to  receive  it,  they  should  have  been  named, — or  if  Wood- 


(a)  3  B«ni.  !f  Aid.  440.«— (6)  1  Strangt,  M. (c)  1  Strange,  9f . 

(4)  3  Tawit,  401. 
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'1820.       Toffe  alone  had  received  it,  the  sheriff  should  hare  been  le- 
^^^"^        quired  to  pay  himj  without  coupling  the  mortgagees.    Be- 
o.  sides,  die  receiver  named  in  the  mortgage-deed  was  the  mk] 

*'"*•  person  who  should  have  given  the  notice.  Thirdly,  The  Jay 
have  found  a  verdict  for  the  full  amount  of  the  rent  dae.  b 
appears,  that  little  more  than  half  of  the  property  was  re- 
moved by  die  sheriff,  non  constat j  dierefore,  that  tfam 
was  not  sufficient  left  on  die  premises  to  satisfy  the  icnt 
then  due ;  and  it  does  not  appear,  whether  it  is  not  slill 
remaining  there. 

Lord  Chief  Justice  Dallas. — At  the  trial,  the  phintiff 
rested  his  title  on  certain  deeds  which  were  not  then  fiiDj 
investigated  ;  but  I  am  now  clearly  of  opinion,  that  he  wis 
entitled  to  maintain  this  action,  the  legal  and  reversioDsry 
interest  being  vested  in  him  ;  and  there  can  be  no  doubt 
but  that  he  might  have  maintained  an  ejectment  on  sodi  a 
title.  As  to  the  notice,  it  was  contended,  that  none  was 
necessary ;  but  here,  the  sheriff  was,  at  all  events,  informed 
that  rent  was  due  to  some  one.  I  thought,  that  in  point  of 
principle,  some  notice  was  necessary ;  and  the  case  of  AndU 
v.  Gamett  was  referred  to,  to  shew  at  what  time  the  notice 
might  be  given  to  the  sheriff. 

But  when  the  notice  in  question  was  produced,  t  thoi^t 
it  quite  sufficient,  as  it  expressly  stated,  th^t  500/.  was  doe 
for  one  year's  rent,  at  Michaelmas  preceding.  *  As  to  tbe 
removal,  it  is  quite  clear^  diat  under  the  circumstances,  ibe 
defendant  was  not  only  bound  not  to  remove  any  of  tbe 
goods,  after  having  received  notice  of  the  rent  being  in  ar- 
rear,  but  he  should  at  all  events  have  retained  sufficient  to 
satisfy  such  rent.  It  appeared  too,  that  the  whole  of  Path 
nelPs  property  sold  under  the  execution,  amounted  to  aboot 
1000/.,  more  than  half  of  which  was  removed  by  the  de- 
fendant. I  therefore  am  of  opinion  that  the  verdict  oufgbt 
to  stand. 


IN  THB  FIKST  TSAR  OP  GEO.  IV*  470 

Mr.  Juitice  Park.*— I  am  ako  of  opiman,  Aat  tliere  lMt« 
i»  DO  groand  whatever  for  dbturbing  dus  veniict.  By  c^^^^ 
Ibe  statute  6  Amne,  die  party  at  whoee  suit  an  execu-  ^* 
tkm  is  sued  out,  must,  before  the  removal  of  the  goods 
from  die  premises^  pay  the  landlord  whatever  may  be 
due  to  him  for  rent  at  the  time  of  taking  the  goods ;  and 
can  it  be  contended,  that  dM  plaintiff  is  not  to  be  considered 
as  a  landlord  within  the  terms  of  that  statute,  when  he  has 
a  sufiicient  and  l^al  tide  vested  in  him  to  maintain  an  ac- 
tion of  ejectment  i  Besides,  no  goods  whatever  can  be  re 
moved  without  payment  of  the  rent  due  to  the  landlord.  The 
sheriff,  therefore,  is  bound,  after  notice,  not  to  remove  any 
of  the  goods,  without  first  retaining  the  rent.  U  is  but  just, 
that  the  sheriff  should  have  some  notice  of  rent  being  in 
arrear ;  and  perhaps  he  would  not  be  considered  a  wrong- 
doer, in  causing  goods  to  be  removed  in  the  total  absence 
of  such  notice ;  but  when  he  is  informed  of  that  circum- 
stance, it  is  sufficient  to  put  him  on  his  guard.  It  is  not 
necessary  that  the  notice  should  be  given  in  express  and 
specific  terms ;  for  it  does  not  appear  to  be  even  required 
by  the  terms  of  the  statute. 

Mr.  Justice  Bur  rough. — ^The  plaintiff  was  the  trustee 
of  an  outbtanding  term,  in  trust  for  the  mortgagees,  and  to 
attend  the  inheritance ;  he  was  therefore  clearly  entided  to 
maintain  the  present  action.  The  notice  was  given  by  a  re- 
ceiver of  the  rents  of  the  estates,  and  was  in  substance  sjuf- 
ficient,  as  it  stated  specifically,  that  a  year's  rent  was  due  at 
die  Michaelmas  preceding  the  distress.  A  sheriff  is  required 
to  levy  first  for  the  rent,  and  then  for  the  execution.  He 
cannot  satisfy  the  creditor  in  the  first  instance,  as  the  land- 
lord has  a  security  on  the  whole  of  the  premises,  and  it 
would  be  an  act  of  great  injusUce  to  him,  if  his  rent  were 
not  first  satisfied,  as  it  was  due  a(  all  events,  and  previously 
to  the  execution.  Such  rent,  therefore,  must  be  first  satis- 
fied^ and  the  plaintiff  in  the  execution  is  entided  to  the 
residue. 


COLYEK^ 
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1820*  ^''*  Justice  Richabdson.— I  am  also  of  opimonthat 

there  is  no  ground  for  either  of  these  objections.      In  tbc 
first  place,  the  plaintiff  stands  in  the  situation  of  ass^aes 

SrEsa.       ^f  ^^  reversion.    The  premises  were  demised  by  Woodnfft 
to  Pannellf  in  1811,  and  afterwards  assigned  by  die  foraier 
to  the  plaintiff,   in  trust.     Secondly,  no  specific   form  of 
notice  of  rent  being  due  is  required,  as  it  is  only  given  for 
the  purpose  of  establishing  the  sheriff's  knowledge  of  die 
landlord's  claim ;   and  here  he  was  apprized  that  rent  vn 
due.    Thirdly,  the  defendant  was  guilty  of  a  breach  of  the  stSf' 
tute,  by  removing  any  of  the  goods,  after  he  was  infonnel 
that  there  was  a  claim  made  for  rent.    A  landlord  is  not 
bound  to  watch  a  sheriff's  officer)  to  see  whettier  any  pro- 
perty will  remain  after  the  execution  creditor  is  8ati86ed. 
Besides,  he  could  not  interfere  while  the  officer  continued  ia 
possession ;  and  it  appears  perfectly  clear  from  the  terms  of 
the  statute,  that  the  sheriff,  or  his  officer,  b  required,  in  Am 
first  instance,  to  raise  a  sufficient  sum  to  pay  the  landknl 
his  rent,  and  then,  to  satisfy  the  claim  of  the  party  at  whose 
instance  the  execution  is  sued  out. 

Rule  Refused  (a). 


(a)  Bat,  where  a  sheriff,  with  knowledge  Uiat  there  was  rent  dee  to 
tlic  landlord,  proceeded  to  sell  the  tenant's  goods,  withoot  retaiaiqia 
year's  rent,  it  was  decided,  that  he  was  liable  to  an  action,  altbooghiS 
speci6c  notice  had  been  given  to  him  by  the  landlord.  Andrewt  t.  INsm, 
:i  Barn,  if  Aid.  645 ;  and  the  Coart  there  observed,  that  tlie  notice  li 
the  sheriff  is  only  for  the  purpose  of  establishing  beyond  doabt,  Hi 
knowledge  of  the  landlord's  ckiim ;— that  if  that  knowledge  conM  by 
any  other  means  be  brought  home  to  him,  at  any  time  befora  ka  M 
parted  with  the  money,  he  would  be  liable. 
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Tatham,  Demandant;    Baxsndale,  Tenant;   TAnoR      Tuesday, 


and  Wife,  Vouchees. 


Jiioe6. 


Mb.  Serjt,  Ilullock  moved,  that  the  appearance  of  the  te-  Thenecettaiy 
nant  named  in  the  writ  of  entry  in  this  recovery,  might  be  re-  takinc  the  ac- 
corded as  of  this  Term,  and  that  the  warranty  of  the  vouchees  ![?Tvf!?*^'"*"^ 

'  "^  or  a  recovery 

might  be  also  duly  entered,  and  (he  recovery  pass,  although  in  Holland^ 
1  1  11  i^.-i-i  •  /•«  werecngroMed 

the  acknowledgment  and  amdavit  of  the  caption  of  the  war-  on  parchroeDt, 

rant  of  attorney  had  been  written  on  paper  instead  of  parch-  commiMionerf 

ment.     It  appeared  by  affidavits,  that  the  vouchees  resided  at  ^^^^'    ^J  the 

'^  .  law  of  that 

Rotterdam,  and  that,  in  the  last  Term,  a  writ  of  dedimus  country, all  do< 

potestatem  was  directed  to  Commissioners  there,  for  the  pur-  fn^uie  cer^' 

pose  of  takin?  the  acknowledirment  of  the  vouchees  to  a  c*teofaDiu«* 
r  t>  o  notary,  re- 

warrant  of   attorney  for  suffering  a  recovery  of  lands  in  quire  a  Dnieh 

Middlesex ;  that  the  copy  of  the  pracipe  and  warrant  of  at-  can  only  be 

tomey,  as  well  as  the  affidavit  of  acknowledgment,  to  be  ^pen    The 

sworn   before   one  of  the  Commissioners,  were  made   out,  aocnmenta 

wereaccord- 

and  written  on  parchment,  in  the  usual  manner,  pursuant  to  ingly  returned, 
the  rule  \4Geo.  3,{a),   and   forwarded   to   such  Commis-  persostamp- 
sioners,  with  instructions  for  them  to  use  those  same  docu-  fied^H^ld ' 

roents,  and  directing  the  manner  in  which  the  acknowledg-  that  the  ac- 

,         1     ^  ^       ,         knowledgroent 

ment  was  to  be  taken ;  that  the  Commissioners  refused  to  and  proceed- 
ings 80  vrritteo 

on  paper, 

— ' ■ • ; —    could  not  be 

allowed  ;  but 
(•)  By  which  it  is  ordered,  that "  no  common  recovery,  wlierein  the  te-  the  Court  en- 
nants  or  voncbees,  or  any  of  them,  shall  appear  and  defend  by  attorney,  J*""?^  the  re- 
shall  be  arraigned  at  the  bar,  unless  an  affidavit  in  writing,  on  parchment,  ||^j„|^  m^i 
shall  be  made  and  annexed  to  a  copy  of  the  pracipe,  and  warrant  of  at-   permitted  the 
toroey  acknowledged  by  snch  tenants  or  vouchees,  by  virtue  of  any  writ  vrrit  to  be  re« 
of  dedimus  poteslatem^  and  which  affidavit  must  be  filed  in  the  office  of  sealed,  in  or« 

inrolment  of  writs  for  fines  and  recoveries."  <>«'  *o  endea- 

vonr  to  get  the 

documents  pro- 

perly  execute 

on  parchment,  and  returned  doruig  the  Terra,  which  was  accorduigly  doney 

when  the  recovery  was  pemutted  to  pass  in  the  asual  way. 
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1820.        act  on  them,  but  had  them  re-copicd  on  paper,   stamped 
with  a  Dutch  stamp,  and  certified  by  a  Dutch  notary ;- 


TaTH AM 

DemandaDt  according  to  the  practice  and  laws  of  Holland,  every  instm- 
ment  executed  in  that  country,  must  be  staoif^ed  with  a 
Dutch  stamp,  which  could  only  be  impressed  on  DiUch 
paper,  and  the  notary  refused  to  certify  on  the  documents 
which  had  been  transmitted  from  this  country,  and  written 
on  parchment. 

The  learned  Seijeant  submitted,  that  although^  by  the 
practice  of  this  Court,  it  was  usual  for  the  pnecipe  and 
warrant  of  attorney  to  be  engrossed  on  parchment,  jet 
that  no  rule  absolutely  required  it,  and  that,  althoogjk 
it  was  held,  in  Mander,  Demandant,  Hookney,  Tenant, 
Green f  Vouchee  (a),  that  an  affidavit  of  the  taking  of  the  ac* 
knowledgment,  must  be  engrossed  on  parchment,  according 
to  tlie  rule  14  Geo.  3.,  still,  that  that  rule  did  not  apply  to 
the  former  documents,  and  more  particularly  so,  as  die 
Dutch  notary  would  not  certify,  or  affix  a  notarial  stamp  on 
instruments  of  this  description. 

But  the  Court  recommended  further  endeavours  to  be  i^ 
sorted  to,  in  order  to  get  the  proceedings  written  on  parch- 
ment, and  returned  during  theTerm,  and  observed,  that  the  le- 
tum  to  the  dedimm  might  be  enlarged,  and  the  writ  re-sealed^ 
although  it  was  returnable  on  the  first  day  of  this  Term.  Tliat 
all  these  proceedings  were  matters  of  record,  and  that  die 
acknowledgment  could  not  be  re-executed,  nor  could  the 
practice  of  the  Court  be  so  far  relaxed,  as  to  allow  it  to 
be  written  on  paper,  as  no  instance  could  be  found  where  a 
recovery  had  been  allowed  to   pass  under  such  a  defect. 


(a)  5  Totcnf .  S63. 
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^vliich  was^  in  point  of  strictness,  not  only  contrary  to  the        1820. 
established  practice,  but  the  rule  of  Court. 

The  learned  Serjeant,  therefore,  took  nothing  by  his  mo- 
tion (a). 


Tatham, 
Demandant. 


(a)  The  documents  were,  shortly  after  tliU  motion,  returned  to  the 
Commisbioners,  witJi  instructions  to  get  them  copied  on  Dutch,  parch- 
nienty  or  vellum,  which  was  done,  and  the  necessary  Dutch  stamp  was 
affixed  to  the  affidavit,  when  they  were  returned  to  this  country,  and  the 
recovery  was  then  completed  in  the  usual  manner.— The  Dutch  notary, 
however,  annexed  his  certificate  to  the  affidavit  of  acknowledgment,  in- 
stead of  indorsing  it  according  to  the  usual  practice ;  but  the  Vice-> 
Consul  having  certified  at  the  foot  thereof,  that  the  notary  was  not  al« 
lowed,  by  the  law  of  Holland,  to  indorse  or  write  hb  certificate  upon 
any  official  document,  the  officer  allowed  it  to  pass. 

In  Palmery  Plaintifl^,  Morgan,  Deforciant,  ante,  page  162,  it  was  held, 
that  the  affidavit  of  taking  the  acknowledgment  of  a  fine  in  Atttfio, 
must  be  engrossed  on  parchment,  and  the  affidavit  was  sent  back  to  be 
re.sworn.  In  Balch  v.  Phelps,  3  Bc$.  4r  P^»  366,  it  was  detennined, 
that  in  a  joint  fine  by  several  persons,  the  acknowledgments  could  not  ba 
taken,  some  upon  one  piece  of  parchment,  and  some  upon  another ;  and 
in  Jennings  v.  Venum,  3  Bos.  Sp  Pui.  361,  it  was  held,  that  where  dif- 
ferent vouchees  acknowledged  several  warrants  of  attorney  on  the  same 
piece  of  parchment,  it  would  not  support  a  joint  voucher.  So,  in 
Lang  v.  Lee,  1  Bos.  Sf  Pul.  31,  it  was  decided,  that  where  there  are  se- 
veral vouchees,  the  warrant  of  attorney  for  each,  may  be  on  separate 
pieces  of  parchment. 
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1820. 

Butts    and  Others,    Assignees    of    Mark    Fossett, 
«  ^       '  Henry  CooPER^and  Edward  Howa&d,  Bankniptii 

jnDeio.  V.  Swan,  Cuappell,  and  Hbywood. 

By  55  Geo,  3.  This  was  an  action  of  trover  for  a  quantity  of  gunpowder. 
Mrti'o'Jdei    '^®  defendants  pleaded  Not  Guilty;    on  which   issue  wis 

for  the  pay-  joined.  The  cause  came  on  for  trial,  before  Il«ord  Chief 
ment  of  money 

oDtofanypar-  Justice  Da//a5,  at  the  Sittings  at  Guildhall^  after  the  lait 
^Mch  may  or  Hilary  Term,  when  the  Jury  found  a  verdict  for  the  plain- 
SSlSble^or  ^*^*'  damages,  321/.  subject  to  the  opinion  of  the  Comt 
upon  any  con-   on  the  following  case  : — 

dition  or  con- 
tingency vrhich 

no/be'per^  A  commission  of  bankrupt,  dated  8th  July,   1817,  wu 

formed,  are  to  duly  issued,  on  the  petition  of  the  plaintiff  Buiis,  against 
the  same  foot-  the  three  bankrupts,  who  before,  and  at  the  time  of  their 
exchange.—  bankruptcy,  carried  on  trade  together  as  gunpowder  mana- 
Utterfrmni.  '^^c^^'^rs,  near  Tunbridge.  Hcmard  committed  an  act  of 
toB.requesting  bankruptcy  in  Ji//y,  1816;  Fossett,  on  the  23d  May,  1817; 
and  Co.  or  their  and  Cooper,  on  the  25th  May,  in  that  year. 

order,  .£600, 
out  of  the  first 

ftlS^o^f  ^^n-        On  the  26th  of  Jii/y,  1817,  an  assignment  of  the  estata 

powder,  then  and  effects  of  the  bankrupts  was  duly  executed  by  the  Com- 
in  the  hands  of  ^  •        i  •     -i*. 

B.  and  to        missioners,  to  the  piaintiiis. 
charge  the 
■ame  to  the  ac-« 

^untof^.--ai-      The  defendants  were  commission  merchants  in  Liverpool, 

ed  by  a  subse-  and  had  been  entrusted  with  gunpowder  by  the   bankruptSi 

•pondence  bc«    before  tiieir  bankruptcy,  to  be  sold  on  their  account. 
tweenthe  par- 
ties, was  held 

to  require  a  stamp,  as  an  order  for  the  payment  of  money  within  the  proviaiona 
of  that  statute,  and  consequently  that  an  agreement  stamp  affixed  on  payment 
of  a  penalty,  was  improper. 

In  trover  by  the  assignees  of  a  bankrupt,  for  froods  alleged  to  have  been 
placed  in  the  hands  of  the  defendants  for  sale,  by  the  bankrupt,  before  hit 
bankruptcy,  and  on  his  account ;  and  the  defendants,  in  order  to  prove  that  the 
goods  had  been  pledged  by  the  bankrupt  to  C.  and  Co.  for  the  repayment  of 
money  advanced  to  him  thereon,  and  that  the  defendants  had  beconie  legally 
responsible  to  them  for  the  money  to  be  produced  by  the  sale.  Q«<rrf,  whether  » 
partner  in  the  house  of  C.  and  Co.  be  admissible  as  a  witness  for  the  defendants, 
to  shew  under  what  circumstances  the  advances  were  made  by  that  boose  to  the 
bankrupt  ? 
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The  present  action  was  brought  to  recover  the  value  of        IWO, 
^>ghtj-four  barrels  of  gunpowder  belonging  to  the  bankrupts,        Burrt 
which  were  in  the  hands  of  the  defendants  on  the  8tb  of       .  *• 
Jnlif^   1817,  when  the  commission  issued  against  losid/i 
CoopeVf  and  flotcard. 

^  On  the  13 til  of  October,  1817,  and  before  the  commence* 
ment  of  this  action,  the  plaintiffs  demanded  the  gunpowder 
from  the  defendants,  and  at  the  same)  time  offered  to  pay 
tliem  any  legal  charges  which  they  might  ha.te  in  respect 
thereof; — but  the  latter  refused  to  deliver  it  to  the  plain- 
tiffs, and  sold  it  before  the  action  was  commenced. 

On  the  part  of  the  defendants,  a  person  by  the  name  of 
John  Cooper  was  called  as  a  witness,  who  swore,  that  he  in 
August f  1816,  and  from  thence,  was  a  partner  in  the  house 
of  Henry  Cooper  and  Son,  and   that,  in  that  month  the 
bankrupt  Fossett,  requested  a  loan   from  them   of  a   sum 
which,  with  280/.  already  advanced  by  them  to  him,  would 
amount  to  600/. ;  that  they  refused  to  lend  him  the  money 
unless   the  defendants  would  undertake  to  re-pay  the  whole 
600/.  out  of  the  powder  in  their  possession ;  tbat^  on  the 
28th  o{  Auguzt  following,  Foisett  came  with  Heywood (one  of 
the  defendants),  to  Henry  Cooper  and  Son,  and  said^  '^  I  have 
brought  Heywood  to  you  to  engage  to  pay  you  600/.  out  of 
the  first  proceeds  of  the  gunpowder  belonging  to  us,  in  the 
hands  of  himself  and  his  partners,  if  you  will  advance  my 
firm  the  money ;"  that  the  witness  said,  "  if  Heywood  will  un- 
dertake to  re-pay  me  the  600/.,  I  will  give  you  the  remainder 
of  the  money ;"  Heywood  then  said,  *'  I  will  pay  you  out  of  the 
first  proceeds ;"  the  witness  then  asked  for  a  written  engage- 
ment to  this  effect,  but  Heywood  sviid,  '^  that  he  would  write 
to  his  partners  at  Liverpool,  to  confirm  it,  so  that  it  might 
come  through  the  house;"  that  the  witness,  on  account  of  him- 
self and  partner,  on  the  3 1st  of  August  last,  advanced  320/.  to 
Fossett,  on  account  of  his  firm ;  that  this  advance  was  made 

VOL.  IV.  K    K 
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620.        OQ  ^^  &i^  of  A  written  engagement.  Thtt  SOL  was  ro-pni 

'^^^^        by  the  defendants,  to  Henry  Cooper  and  56it,  in  June^  IW, 

9,  before  the  issuing  of  the  commission,  from   the  prooecdirf 

SwAv.        ^^  powder  sold  by  the  defendants,  before  that  time,  aid 

that  the  remainder  of  their  debt  is  still  due  from  the  but 

rupts. 

The  competency  of  this  witness  was  objected  to,  oo  the 
part  of  the  plaintiffs. — ^The  defendants  then  gave  in  eti- 
dence  the  two  following  instruments,  each  stamped  with  a 
one-pound  stamp,  subscribed  respectively  by  the  bankrapc 
Mark  Fossett,  for  the  firm  of  Mark  Fossett  and  Co.,  and  bj 
the  defendants ;  and  which  were  delivered  to  the  parties  to 
whom  they  were  addressed,  according  to  the  couiae  of  poit, 
from  their  respective  dates.  Neither  of  these  instmmeiiti^ 
had  any  stamp  at  the  time  of  being  written,  but,  before  die 
trial,  each  was  stamped  with  a  one-pound  agreeoient-stampi 
on  the  payment  of  a  penalty. 

''  London,  29th  August,  1816. 
"  Messrs.  Swan  and  Her'fsoood. 
'^  Gentlemen, 

''  We  request  that  you  will  pay  to  Messrs.  flemy 
Cooper  and  Son,  or  their  order,  out  of  the  first  procecdi 
that  become  due  of  our  stock  of  gunpowder  now  in  yotf 
charge,  six  hundred  pounds,  and  charge  the  same  to o« 
account.  We  remain,  Gentlemen,  your  moat  obedient  ser- 
vants, 

"  Mark  Fosseii  and  Co.' 

"  Liverpool,  2nd  October,  1816. 
*'  Messrs.  Henry  Cooper  and  Son. 
"  Gentlemen, 

*'  We  have  received  Messrs.  Mark  Fossett  and  C«.'i 
letter,  of  the  29th  August  last,  directing  us  to  pay  to  you,  or 
your  order,  600/.  out  of  the  first  proceeds  of  their  stock  rf 
gunpowder  now  in  our  chai]^,  and  we  have  alao  their  letter  of 
the  same  date,  directing  us  to  pay  to  Mr.  Augustus  HvAh 
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or  his  order,  200/.  out  of  the  proceeds  of  the  said  stock.  1820. 
These  sums  we  can  have  no  objection  to  pay  as  directed,  Burrs 
provided  we  shall  be  in  funds  for   the   purpose,    subject,  «• 

however,  in  the  first  place,  to  the  payment  of  our  advances, 
interest,  and  commission,  on  the  said  consignment.  We  are. 
Gentlemen,  your  ojeoic-nt  servants, 

"  Swan  and  Hej/wood.** 

It  was  objected,  on  the  part  of  the  plaintiffs,  that  these 
instruments  could  not  be  read  in  evidence,  as  there  was 
no  stamp  upon  tliem  at  the  time  they  were  written,  and 
that  they  were  not  properly  stamped.  But  the  Chief  Justice 
allowed  them  to  be  read  in  evidence,  saving  the  plaintiffs 
the  point,  whether  they  ought  to  have  been  admitted.  The 
following  letters,  none  of  which  were  stamped,  were  also 
read  in  evidence,  on  the  part  of  the  defendants. 

"  London,  27th  September,  1816. 
^^  Messrs.  Swan  and  Heywood, 
*'  Gentlemen, 

'^  Messrs.  Henry  Cooper  and  Son  are  surprised  that 
you  have  not  noticed  the  letter  written  by  us  to  you  in  their 
favour,  dated  SQth  August  last,  and  which  Mr.  Heywood, 
when  in  town,  promised  should  be  done,  but  wished  it  to 
be  passed  through  the  house.  You  have  also  one  of  the 
same  nature  for  Mr.  A.  Hughes.  We  beg  your  attention  to 
our  request,  that  you  will  forward  them  by  return  of  pjst  to 
those  gentlemen ;  and,  at  the  same  time,  we  shall  be  obliged 
by  receiving  our  account  current  with  you.  We  are,  Gentle- 
men, your  most  obedient  servants, 

"  31ark  Fossett  and  Co.'' 

"  Liverpool,  l6lh  December,  1816. 
'^  Messrs.  Mark  Fossett  and  Co. 

^'  We  request  you  will  have  the  goodness  to  inform 
us,  whether  we  are  to  consider  the  undertaking  given  by  us 
to  Henry  Cooper  and  Soil;  and  Mr.  Hughes,  still  in  force, 

K  K  2 
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pay  over  to  that    gentleman  the  balance  of  your  account^        1820. 
after  paying  the   600/.  to  Cooper  and  Son,  and  200/.  to        Buxxi 
Mr.  Hughes.    In  consequence  of  the  great  decrease  of  the        g  •• 
price  of  gunpowder,  we  are  afraid  your  stock  will  scarcely 
realize  sufficient  to  pay  your  engagements  with  those  gentle- 
men, and  therefore,  it  would  only  be  misleading  Mr.  Searle 
to  hold  out  any  expectation  of  his  getting  a  balance.     We 
shall  wait  your  re[Jy  before  we  address  Mr.  Searle. 

**  Swan  and  HeywoodJ* 

Tlie  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiffs  were  entitled  to  recover  the  said  sum  of  S2lL, 
or  any  part  thereof  ?  and  a  verdict  or  nonsuit  was  to  be  en- 
tered accordingly,  and  either  party  was  to  be  at  liberty  to 
turn  the  case,  into  a  special  verdict^  to  be  so  framed  as  to 
raise  the  question  upon  the  admissibility  of  the  evidence. 

The  case  came  on  for  argument  this  day,  when  Mr.  Serjf. 
Faughan,  for  the  plaintiffs,  submitted,  first,  that  Whetlier 
the  defendants  had  a  lien  on  the  gunpowder  or  not,  de- 
pended chiefly  on  the  parol  evidence  given  by  Cooper  at  the 
trial^  whose  testimony  ought  not  to  have  been  admitted,  as 
•  he  was  interested  in  the  event  of  the  suit.  Secondly,  thai 
even  if  his  evidence  were  admissible,  it  .only  went  to  shew 
the  inception  of  the  contract,  which  was  afterwards  to  be 
embodied  in  a  written  agreement,  and  on  the  faith  of  which 
instrument  the  advance  was  made.  Thirdly,  that  the  engage- 
ment was  not  binding,  as  it  amounted  to  m  promise  to  an* 
swer  for  the  debt  of  another,  and  was  Toid  by  the  statute  of 
frauds.  And  lastly,  that  the  letter  of  the  29th  of  Jugust,  1816, 
was  an  order  for  the  payment  of  money,  within  the  55  Geo*  3. 
c.  184.  Sched.    Part  I.    tit.  Inland  Bill  of  Excliange  (a),  ^ 

(a)  By  which  all  bills,  drafts,  or  orders  for  the  payment  of  any  sum  of 
money,  out  of  any  particular  fond  which  may  or  may  not  be  available, 
or  upon  any  condition  or  contingency  which  may  or  may  not  be  per- 
formed, or  happen,  if  the  same  shall  be  made  payable  to  the  bearer, 


Butts 
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1820.  and  not  receivnble  in  evidence,  it  being  stamped  with  aa 
agreement-stamp  after  it  was  issued.  In  support  of  the 
last  objection,  he  submitted,  that,  in  point  of  fsct,  it 
amounted  to  a  bill  of  exchange,  as  it  was  datedj  and  ad- 
dressed to  the  defendants  by  the  bankrupts^  by  whom  it  wm 
signed,  requesting  the  former  to  pay  600/.  to  Cooper  and 
Son.  It  was  therefore  intended  to  be  negotiable^  altfaoogli 
no  express  time  was  stipulated  in  the  body  of  i%,  when 
the  first  proceeds  of  the  powder  would  become  due.  It 
was  clearly  payable  out  of  a  fund  which  might,  or  might 
not,  be  available,  and  to  Cooper  and  Sow,  or  their  order. 
By  the  eleventh  section  of  55  Geo.  3,  it  is  enacted,  thil 
"  if  any  person  shall  make,  sign,  or  issue,  or  accept  or 
pay, .  any  bill  of  exchange,  draft,  or  order  for  the  pay- 
ment of  money,  liable  to  any  of  the  duties  imposed  bj 
that  act,  without  the  same  being  duly  stamped  for  denoting 
the  duty  thereby  charged  thereon,  he  shall,  for  every  sod 
bill,  draft,  or  order,  forfeit  50/.  Here,  it  appears,  die  order 
had  no  stamp  affixed  to  it,  at  the  time  it  was  written  or 
issued ;  and  it  does  not  fall  within  the  tenth  section  of  that 
statute,  by  which,  instruments  having  wrong  stamps,  but  of 
sufficient  value,  shall  nevertheless  be  deemed  valid ; — as  bj 
that  clause,  those  cases  were  excepted,  where  stamps  were 
specially  appropriated  to  any  instrument,  by  having  its  name 
on  the  face  thereof,  which  is  always  required  on  bills  of 
exchange,  and  instruments  of  a  like  description.  By  the 
31  Geo.S.  c.  25.  s.  19.  (to  which  55  Geo.  3.  c.  184.  s.  ?•  re- 
fers), it  was  provided,  that  it  should  not  be  lawful  for  the  Com- 
i^issioners,  or  their  officers,  to  stamp  any  bill  or  note  after 
it  was  made  or  drawn.  The  case  oi  Firbank  v.  BelUa)  b 
stronger  than  the  present,  where  an  agreement-stamp  affixed 


or  to  order,  or  if  the  same  shall  be  delivered  to  the  payee    or  some 
person  on  his  or  her  behalf,  shall  be  deemed  and   taken   to  be  iiiUii4 
bills,  drafts,  or  orders  for  th»  payment  of  money,  withio  the  intent  wui 
meaning  of  that  Schedule, 
(a)  1  Barn,  if  Aid.  5ti. 
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to  one  of  several  letters,  the  first  of  which^  operated  at  wm 
order  for  the  payment  of  money  out  of  a  contingent  fund, 
^as  held  improper,  and  to  fall  within  the  statute  55  Geo.  3. 
r.  1 84.  There,  too,  the  proceeds  of  the  sale  were  merely  to 
be  paid  over  to  Messrs.  Pease  and  Co.  and  not  as  in  this 
case  to  Messrs.  Cooper  and  Son  or  their  order.  The  letter 
in  question  therefore,  was  not  admissible  in  evidence  at  the 
trial,  as  it  was  improperly  stamped,  and  th£  ptaintiflfs  are 
consequently  entitled  to  judgment 

Mr.  Serjt.  HuUock,  for  the  defendants,  contended,  firsts 
that  Cooper  was  an  admissible  witness.  '  If  a  verdict  had  been 
found  for  the  defendants,  he  could  not  avail  himself  of  it  so 
as  to  give  it  in  evidence  in  support  of  his  own  claims ;  nor, 
could  a  verdict  be  used  in  evidence  against  him  in  case  of  the 
failure  of  the  defendants.  That  is  the  only  test  by  which  his 
competency  or  incompetency  can  be  proved.**  It  is  true,  that* 
in  an  action  against  a  master  for  the  negligence  of  his  servant/ 
the  latter  is  not  a  competent  witness  to  disprove  his  own  neg-^ 
ligence,  as  the  verdict  may  be  given  in  evidence  in  a  subse- 
quent action  by  the  master  against  the  servant  as  to  the  quantum 
of  damages.  In  Bent  v.  B  iker  (a)  Lord  Kenyan  said,  that 
**  the  objection  was,  that  the  witness  was  an  underwriter  in 
the  same  policy;"  but  he  observed,  that  ''the  principle  was, 
that  if  the  proceeding  in  the  cause  could  not  be  raised  for 
him,  he  was  a  competent  witness,  although  he  might  enter- 
tain wishes  on  the  subject,  for  that  only  went  to  his  credit,* 
and  not  to  his  competency."  Mr  v.  Cutting  (ft)  is  stronger' 
dian  the  present,  where,  in  trover  for  a  horse,  a  person  who 
accepted  it  as  security  for  the  payment  of  a  sum  of  money, 
and  afterwards  on  default,  sold  it  to  the  defendant,  was 
deemed  competent  to  prove  these  facts. — [Lord  Chief  Jus- 
tice Dallas. — If  the  defendants  had  obtained  a  verdict 
riirough  the  testimony  of  Cooper^  they  must  have  admitted 


m 
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18S0«  that  thej  retained  the  powder  for  H.  Cooper  and  Som^  aad 
if  they  bad  brought  an  action  against  the  fonocr^  woaU 
not  such  verdict  be  available  in  e? idence,  to  shew  what  wu 

SvAjr.  JQQe^  although  it  might  have  no  express  effect  in  ksdfi 
viz.  that  they  held  for  Cooper  and  Son  f  Tlie  main  qneitioB, 
however,  here  is,  whether  the  letter  of  the  £9th  of  Auffot 
was  properly  stamped.  The  parol  midertaking  appean  to 
me,  to  be  merely  sin  inception  of  that  which  waa  to  be  coa- 
firmed  by  a  subsequent  agreement.} — ^The  letter,  if  taken  per 
se,  although  it  may  be  within  the  55  Geo.  3.  c.  184.  Scbed. 
Part  I.  was  still  admissible  in  evidence,  with  tbe  ataaip 
which  appeared  to  be  affixed  to  it  at  the  trial ;  as  it  oeitbcr 
constituted  a  bill  of  exchange,  or  an  order  for  the  pay- 
ment of  money,  and  therefore  only  required  an  ad  valorem 
stamp  within  the  meaning  of  that  statue.  If  an  action  had 
been  commenced  on  that  instrument,  it  could  not  be  trealed 
as  a  bill  of  exchange,  but  should  have  been  declared 
on  specially  as  au  agreement.  An  order  to  pay  mpsey 
out  of  rents  is  not  a  bill  of  exchange,  because  the  pema 
to  whom  it  is  addressed  may  not  have  rent  or  other  money 
in  his  hands  sufficient  to  discharge  it.  Jenney  v.  Ucrlt  (a). 
If,  therefore,  the  letter  CQuld  not  be  declared  on  as  a 
bill  or  order  for  the  payment  of  money,  it  does  not  fall  witUa 
the  provision  of  the  31  Gw.  3.  c.  9J5.  requiring  bills  to  be 
stamped  at  the  time  they  are  made.  By  the  55  Geo.  3.  it 
was  expressed  that  certain  instruments  should  be  deemed  aaA 
taken  to  be  bills  or  orders  for  the  payment  of  money  witfab 
the  meaning  of  the  schedule.  But  the  meaning  of  that  ila- 
tute  in  classing  instruments  of  this  description  among  bilbof 
exchange,  was  not  to  make  that  a  bill  which  never  coald 
become  so,  but  merely  to  answer  tlie  purposes  of  tbe  revenne. 
It  was  therefore  subjected  to  an  ad  valorem  duty  ooly, 
although  it  was  comprehended  in  tliat  schedule  as  falliif 
within  tbe  denomination  of  a  bill  of  exchange ;  and  if  it  be 


(a)  2  Lord  kaym.  1561.  5.  C.   1  Stra»  591. 
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construed  iu  a  strict  and  legal  sense,  it  can  neither  be  deemed        18S0« 
applicable  to  an  instrument  in  tbe  nature  of  a  bill  of  ex- 


Swan. 


BwTS 
change,  or  an  order  for  the  payment  of  money  within  the  «. 

31  Geo.  3.  c,25.  It  therefore  might  be  stamped  with  an 
ad  valorem  stamp  after  it  was  drawn;  and  although  the 
55  Geo.  3.  requires  it  to  be  stamped  as  a  bill  of  exchangCi 
it  still  leaves  the  character  of  the  instrument  as  it  stood  be- 
fore that  statute  was  passed.  Besides^  the  letter  iu  question 
was  only  a  memorandum  of  an  agreement  connected  with  the 
subsequent  correspondence  that  took  place  between  the 
parties.  This  case,  therefore,  is  distinguishable  from  JPir- 
hauk  V.  Bell,  where  hord  EUenborough  observed  (a),  that 
**  the  order  was  the  ouly  thing  by  which  the  bankrupt  was 
personally  implicated  ;  for  that  he  was  not  a  party  to  the  other 
letters.  Tliat  the  order  alone  affected  the  bankrupt,  and  that 
that  amounted  to  nothing  more  than  an  order  for  payment ** 
Here  however,  there  were  subsequent  letters  written  by  the 
bankrupts,  confirmatory  of  the  first ;— at  all  events,  tbe  letter 
from  the  defendants  to  Cooper  and  Son  of  the  £d  of  October, 
formed  part  of  the  agreement,  but  in  point  of  fact^  the  whole 
of  the  correspondence  must  be  looked  at  and  taken  together, 
as  constituting  one  agreement ;  and,  by  the  statute  55  Geo.  3. 
c.  184.  Sclied.  Part  I.(&)  it  is  provided,  that  '*  where  divers 
letters  shall  be  offered  in  evidence  to  prove  any  agreement 
between  the  parties,  who  sluiU  have  written  such  letters,  it 
shall  be  sufficient  if  any  one  of  them  be  stamped.''  Here,  both 
the  letters,  as  forming  th^  primary  part  of  the  correspondence, 
were  stamped,  by  which  the  purposes  of  the  revenue  were 
fully  satisfied.  If  an  action  had  been  commenced  on  the  first 
letter  alone,  treating  it  as  an  order  for  the  payment  of  money, 
it  should  have  been  averred  that  the  defendants  had  funds  in 
tlieir  hands  belonging  to  the  banknipts.  It  therefore  was 
not  an  unqualified  order,  as  if  they  had  no  funds,  or  if  they 
had  been  exhausted,  they  could  not  have  been  called  on  to  pay. 


(a)  1  B«rii.  tf  JW.  39.      ■  ■     '  (fi)  Tit.  Aireemeni. 
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nor  was  it  a  bill  of  exchange,  as  such  funds  were  altogether 
uncertain.  In  the  course  of  a  mercantile  correspondence^  t 
single  letter  may  be  selected  as  forming  an  order  for  the  paj- 
ment  of  money,  but  the  principle  to  be  observed  is,  that  die 
whole  of  the  correspondence  must  be  taken  together,  as  sub- 
stantially forming  and  constituting  one  entire  agreement. 

Mr.  Seijt.  Faughariy  in  reply. — ^The  only  question   now  is, 
M'hether  the  letter  of  the  29th  of  August^  is  an  order  for  the 
payment  of  money,   within  the  bb  Geo,  S.  r.  184,  and  re» 
quiring  a  similar   stamp  to   bills  of  exchange,   within  the 
Schedule,  Part  I,  of  that  statute,  or  whether  it  be  only  sub- 
ject to  an  ad  valorem  stamp  as  an  agreement  contained  io 
a  series  of  letters  within  that  statute  i  Although  it  may  be 
taken  in  conjunction  with  the  subsequent  letters  that  passed 
between  the  parties,  it  still  required  a  stamp  as  an  order 
for  the  payment  of  money.     It  was  complete  the   moment 
it  was  wriuen  and  issued,  and  if  it  could   be  stamped  afteiw 
wards,  the  object  of  the  statute  would  be  entirely  defeated, 
as  instruments  of  this  description  would  be  invariably  writ* 
ten  on  plain  paper,  and  stamped  only  in  cases  where  it  is 
necessary  to  give  them  in  evidence  before  a  Juiy. 

Lord  Cliief  Justice  Dallas. — ^This   case  haying  been 
narrowed    to    one    point,    it    is   unnecessary    to    consider 
the   others   which  have   been   raised  in  the  course   of  the 
argument,  and    the   single  question    now  is,    whether  the 
instrument   adduced    at   the   trial,  of  the  S9th   of  jiugust, 
18l6,   was  properly  stamped   or    not,  as  required    by  the 
bb  Geo.  3.   c.  184.  Sched.  Part  1,  tit.  Bill  of  Exchange.   It 
has  been  admitted,    that  if  this  instrument  amounted    to  a 
bill  of  exchange,  it  could  not  be   stamped  after  it  had  once 
issued,  and  that,  even   if  it  were  an  order  for  payment  of 
money,  it  would  require  the  same  stamp,  and  fall  within  the 
principle  of  a  bill  of  exchange  within  the  provisions  of  that 
siatiite.     Docs  it  therefore  stand  on  a  different  footing  from 
a  bill  of  exchange?     By  the  5b  Geo.  o,  ccitain  stamps  are 
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imposed  on  bills  of  exchange,  drafts,  or  orders  for  payment        1(^20. 

of  money   to  the  bearer  or  order.     These  instruments  are         ^-^^^^^ 

IJl'tts 
mentioned  and  classed  together,  and  in  the  same  schedule^  r. 

imposing  the  duty  on  them,  it  is  specified,  that  **  all  bills,  Swav, 
drafts,  or  orders,  for  the  payment  of  any  sum  of  money  out 
of  any  particular  fund,  which  may  or  may  not  be  available, 
or  upon  any  condition  or  contingency  which  may  or  may  not 
be  performed  or  happen,  if  the  same  shall  be  made  payable 
to  the  bearer,  or  if  the  same  shall  be  delivered  to  the  payee, 
or  some  person  on  his  or  her  behalf,  it  shall  be  considered 
as  bills  of  exchange,  or  orders  for  the  payment  of  money 
within  the  Schedule  of  the  act."  It  seems  to  me,  that 
the  general  provisions  of  the  statute  apply  to  this  instru- 
ment,  which  is  thereby  put  on  the  same  footing  as  bills  of 
exchange,  or  orders  for  the  payment  of  money; — no  dis- 
tinction can  be  drawn  between  bills  or  orders  for  payment  of 
money  out  of  any  particular  fund  which  may  or  may  not  be 
available,  and  bills  given  for  a  specific  sum,  and  payable  on 
a  given  day.  Without  saying  that  the  statute  was  intended 
to  alter  the  nature  or  quality  of  orders  payable  on  a  con- 
tingency, still,  on  taking  the  whole  of  it  together,  I 
think  it  is  quite  clear  that  they  were  intended  to  be  treated 
as  ordinary  bills  of  exchange.  But  this  case  is  not  to  be  dis- 
tinguished from  that  of  Firbank  v.  Bell  (a),  where  the  order 
was  given  by  the  bankrupt  to  the  defendants,  who  were  re- 
quested '*  when  a  cargo  of  mahogany,  per  Regent,  was  sold, 
to  pay  over  to  Messrs.  Pease  and  Co.  1500/.  in  such  bills 
as  they  might  receive  from  the  sale  ;*'  and  it  was  there  de<< 
cided,  that  that  instrument  should  have  been  stamped,  as 
being  an  order  for  the  payment  of  money,  out  of  a  fund 
which  might  or  might  not  be  available  within  the  meaning  of 
the  statute.  So,  here,  the  defendants  were  requested  to  pay 
to  Cooper  and  Son  or  their  order  out  of  a  particular  fund  which 
is  prospective  and    contingent.    The  case  of  Firbank  y« 

(a)  X  BarH.  if  Aid.  36, 


BUTTt 

Swam. 


IN  ms  FTltST  TBAR  OP  OBO.  IV.  497 

of  exchange  and  orders  payable  at  all  events,  or  on  a  contin-  1820. 
gency,  yet,  they  are  both  placed  oo  the  same  footing  as  to  the 
stamps,  and  the  times  at  which  tbey  mast  be  affixed.  All 
that  now  remains  to  be  examined  is,  whether,  on  principle^ 
this  instrument  required  a  similar  stamp  to  the  order  in  the 
case  of  Firbankv.  Bell,  the  letters  there  were  not  taken  to 
be  in  conjunction  with  the  order  by  the  bankrupt,  and  con- 
stituting one  agreement ;  there  is  therefore  a  fallacy  in  the 
argument,  that  the  subsequent  correspondence  in  this  case 
must  be  so  considered.  There,  the  order  was  absolute  and 
complete  when  it  issued.  Every  order  is  not  meant  to  ope* 
rate  as  an  agreement,  nor  does  it,  for  an  order  may  be  for 
the  payment  of  a  sum  of  money  on  a  contingency,  but  still  it 
is  complete  when  it  is  issued,  and  does  not  depend  on  whether 
the  other  party  afterwards  assented  to  its  adoption  or  not^ 
but  here,  the  ordeir  was  absolute  and  complete  the  moment  it 
issued,  if  not,  the  subsequent  correspondence  might  have 
tended  to  defeat  it,  but  such  correspondence  does  not  even 
vary  the  order  in  any  way  whatever.  It  therefore,  ought  to 
have  had  the  proper  stamp  affixed  to  it  when  it  was  issued, 
and  as  the  order  was  equally  absolute  as  that  in  Firbank  v. 
Bdl^  although  here,  there  was  a  subsequent  correspondence 
between  the  parties,  still,  as  the  original  order  was  not  pro* 
perly  stamped,  and  as  it  stood  on  the  same  footing  as  bills  of 
exchange,  payable  at  a  given  time,  I  think  it  was  not  admis- 
sible in  evidence  at  the  trial. 

Mr.  Justice  Park. — In  order  to  come  to  a  conclusive 
opinion  in  diis  case,  it  is  not  necessary  to  examine  the 
point  raised  at  the  bar  as  to  the  admissibility  of  Cooper 
as  a  witness ;  on  that  question,  therefore,  no  opinion  what- 
ever need  be  given.  I  agree,  that  if  this  order  had  been 
merely  preparatory,  or  not  reduced  into  writing,  parol 
proof  might  have  been  admissible,  but  when  it  is  ab-  , 
solute,  and  in  writing,  there  b  an  end  of  such  proof,  and 
the  only  question  therefore  is,  whether  the  instrument,  as 
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whether  the  55  Geo.  3.  c.  184.  Sched.  Part  I,  which  has        1B20. 

stated  the  particular  stamps  to  be  required  on  inland  bills  of        bvtts 

exchange,  adopts  t^e  clauses  of  the  former  statutes,  which  <'• 

require  such  instruments  to  be  stamped  at  the  time  of  their 

execution.      The    31  Geo,  3.  c.  25,   contains    a    sweeping 

clause  (a)  that  it  should  not  be  lawful  for  the  Commissioners, 

or  their  officers  to  stamp  any  bill  or  note,  after  it  was  made, 

to  which  clause  the  55  Geo,  3.  c.  184.  $•  7-  refers,  as  there 

it  was  enacted,  that  the  power  and  provisions  of  former  acts 

should  extend  to  that  statute  (6).     On  a  former  trial  of  this 

cause  before  me,  at  the  Sittings  after  Trinity  Term,  1818, 

I  directed  a  verdict  for  the  plaintiff,  as  it  was  proved  that  an 

agreement  stamp  had  been  put  on  the  instrument  in  question, 

after  it  had  issued ;  and  I  am  extremely  happy  to  find  that 

ray  opinion  is  now  confirmed,  not  only  by  this  Court,  but  by 

the  previous  case  of  Firbauk  y.  BeU,   in  which  I  think  Lord 

Ellenborough  laid  down  the  principle  by  which  this  case  must 

be  governed,  not  only  rightly,  but  with  great  clearness  and 

perspicuity. 

Mr.  Justice  Richardson. — The  points  in  this  case 
being  reduced  to  one,  namely,  whether  the  instrument  of  the 
129th  of  August  was  properly  stamped  or  not,  it  is  unneces- 
sary to  consider  whether  the  evidence  of  Cooper  was  ad- 
missible at  the  trial  or  not,  for  what  he  proved  had  been 
reduced  into  a  written  agreement,  on  the  faith  of  which 
the  advance  was  made.  Bills  of  exchange  and  promissory 
notes  were  required  to  be  stamped,  by  various  statutes 
previous  to  the  55th  Geo,  3.  But  the  order  in  question 
could  not  be  considered  as  requiring  a  bill  stamp  under 
those  statutes,   still  however    it  is  expressly  made  so   by 


(a)  S.  19. 

(6)  And  by  the  37  Geo.  S.  c,  90.  duties  on  bills  of  exchange,  drafts,  ^ 
or  orders  for  the  payment  of  money  were  increased,  and  continaed  io 
force  until  the  44  Geo.  3.  c.  98.  and  from  that  period,  the  only  regulating 
•tatute  is  the  55  Geo,  3.  e.  184. 
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Brookc  V.  Enderby  and  Gilpin.  j imle  lo! 

This  was  an  action  of  assumpsit  for  money  lent,  money  where  the 
paid,  had  and  received,  and  on  an  account  stated,  plaintiff  kept 

*^      '  '  •  a  general  ac- 

count with  i4., 

Tiie  defendant  Enderby ^  pleaded  the  general  issue,  and  and  army 
Gilpin  his  certificate,  under  a  commission  of  bankrupt,  which  bccamc^a  part- 
was  admitted  by  the  plaintiffs — ^Tlie  cause  came  on  for  trial  "erwitlii4.for 

•^   ,       ■         ,  .  a  hnutcd  pc- 

before   Lord  Chief  Justice  Dallas,  at   Guildhall,    at  the  riod,  and  re- 
Sittings  before  the  last.  Easier  Term,  wlien  tlie  Jury  found  a  piration  with-* 
verdict  for  the  plaintiff  for  333/.  17 s.   5d.  siibject  to  the  J^eliVc^of^^m^ 
opinion  of  the  Court  on  the  following  case. — ^The  defendant  plaintitr,  and 
E/iderbj/,  by  indenture  bearing  date  the  24th  of  September^  became  bank- 
1807,  became  a  partner   witli  Gilpin  in  the  several  busi-  "ilicii  p"^^^^^ 
nesses  of  woollen  draper,  army  clodiier,  and  army  agent,  for  ^*»^*  account 

^     ^  -'  '  ^     o       '  continued  be- 

the  term  of  ten  years  from  the  day  of  tlic  date  thereof.  tweenthepiain« 
Previously  to  that  year,  the  plaintiff  being  a  Lieutenant-Colo-  Held"  that  pay. 
nel  in  his  Majesty's  service,  employed  Gilpin,  die  defendant,  "."'"j?**"^^*-  ^ 
as  his  agent,  and  continued  so  to  employ  him  until  the  bank*  plaintiff  after 

rii  I  p    M      '1       r^   ^       T\.     '  I    *''''  expiration 

ruptcy  of  the  latter  on  the  1st  o\  April,  1819*  During  such  of  the  partner- 
time,  the  plaintiff  kept  a  running  account  with  Gilpin,  the  [njl* ^"e^n  apV' 
latter  from  time  to  time  receiving  the  pay  and  allowances,  and  Pfopriated  bj 
also  dividends  due  to  the  plaintiff  on  stock  and  other  monies  to  any  particu- 
on  his  account,  and  from  time  to  time  making  payments  to  ^[gbr  co'nsider 
him  or  his  order:  the  plaintiff  being  in  the  habit  of  drawing  *"^i*  paymenu 

^  ®        ,  •  "as  being  made 

on  Gilpin  as  his  banker.     These  dealings  and  transactions  in  reduction  of 
appeared  by  an  account  kept  by  Gilpin  in  relation  there-  (i„c  at  the  ex- 
to,  a  copy  of  which  accompanied    this    case,    and  was  to  p^^ngrshl^  *^* 

be  considered  a  part  thereof,  and  to  be  taken  as  proof  of  the  and  that  he 
,  .  ,     .  -        .  ....    was  not  ac- 

several    receipts,    payments,   and    items    therem    speciiiea.  countable  to 

The  defendant  Gi/pin,  from  time  to  time  furnished  copies  ^yP^^^g^'fJ**' 

ceived  by  A. 
on  aeconnt  of  tlie  latter,  stibscqucnt  to  such  expiration. 

VOL.  IV.  L    L 
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ther  Ihe  plaintiff  was  entitled  to  recover  the  said  sum  of        1820. 
335/.   17*.  5d,  or  any  part  thereof?    If  they  should  be  of       brookb 
opinion  in   the  affirmative,  the  verdict  was  to  stand,  or  be 
reduced  as  the  Court  should  direct,  otherwise,  a  nonsuit  was 
to  be  entered, 

Tlie  case  came  on  for  argument  this  dny,  when  Mr.  Serjt* 
Ilullock  for  the  plaintiff  submitted,  that  the  above  sum  of 
333l.  17 s,  5d.  constituted  a  debt  due  to  him  during  the  ex- 
istence of  the  partnership  between  the  defendants,  and  that 
it  had  not  at  any  time  been  discharged.  Enderby  cannot  now 
avail  himself  of  his  situation  as  a  dormant  partner,  and  take 
credit  for  the  payments  made  by  Gilpin  on  the  plaintiff's 
account,  without  at  the  same  time  debiting  himself  for  the 
sums  received  for  the  plaintiff  by  Gilpin  since  the  expiration 
of  the  partnership.  Although  Enderby  was  Unknown  to  the 
plaintiff  to  be  a  partner  with  Gilpin^  he  was  equally  liable. 
The  plaintiff  dealt  with  Gilpin  as  with  a  banker,  and  a  person 
paying  money  may  appropriate  it  to  any  particular  debt,  but 
if  he  does  not  do  so  at  the  time,  the  creditor,  at  any  subse- 
quent period,  when  an  event  may  occur  to  raise  a  different 
state  of  things  between  the  parties,  may  apply  it  to  any  part 
of  his  demand  which  he  pleases :  Newmarch  ▼.  Clay  (a).  Gi7- 
pin,  therefore,  not  having  specifically  appropriated  any  of  the 
payments  to  discharge  the  old  balance,  the  plaintiff  is  at  liberty 
to  apply  the  same  in  discharge  of  the  subsequent  receipts,  in 
which  case,  the  sum  now  demanded  by  him  remains  due* 
The  rules  laid  down  by  the  Master  of  the  Rolls  in  Clayton's 
case  (&)  as  to  the  settlement  of  cash  accounts,  viz.  that  **  in  the 
absence  of  a  declaration  by  either  party  as  to  the  application 
of  indefinite  payments,  the  law  made  the  appropriation  ac- 
cording to  certain  rules  of  presumption  depending  on  the 
nature  of  the  debts,  or  the  priority  in  which  they  were  in- 


(a)  14  Ea^ty  Vi9.  (/>)  1  nr(Hr.  60.>.  et  srq. 


Endkrbt. 
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1820.       curred,  and  that,  if  any  other  appropnation  was  made,  k 

^-^v^^        was  incumbent  on  the  creditor  to  declare  bis  intention  at 
Brooks  .    i  i-      i  i  t 

«.  the  time  of  payment/'   are   not   strictly  applicable  to  tbe 

present;  —  it  being  evident,  that  the  plaintiff  as  creditor, 
had  not  the  means  of  treating  these  accounts  as  distincti 
although  his  debtor,  Enderby,  was  enabled  to  do  so  at  tbe 
time  of  the  expiration  of  the  partnership.  Tliere,  too,  it 
was  the  case  of  a  banking  account,  and  the  question  arose 
after  the  death  of  one  of  the  partners,  and  the  creditor  con- 
tinued to  deal  with  the  surviving  partners  with  a  full  know- 
ledge of  that  circumstance,  and  without  making  any  appro- 
priation at  the  time  of  the  death.  Here,  however,  the  phia- 
tiff  was  entirely  ignorant  of  the  partnership  of  the  defendaatSi 
or  its  expiration,  and  had  therefore  no  right  of  election. 

Mr.  SerjU  Bosanquet,  for  the  defendant  JEnderby,  wu 
stopped  by 

The  Court,  who  were  clearly  of  opinion,  that  ClaytojCi 
case  was  not  only  applicable  to,  but  must  govern  the  pre- 
sent, as  in  point  of  principle  it  stood  precisely  on  the  same 
ground.  Here,  too,  at  the  expiration  of  the  partnershipi 
a  balance  was  due  from  Gilpin  to  the  plaintiff;  and  it  appein 
that  Enderby  has  paid  into  Court  more  than  a  sufficient  sum 
to  satbfy  the  plaintiff's  demand  at  the  expiration  of  the  part- 
nership. 

Judgment  of  Nonsuit  (a). 


(a)  See  also  Dodenham  t.  PurehoM,  t  Bam.  tf  Aid.  S9y  where  Mr.  Ja»* 
tice  UayUy  observed,  id.  45,  that  the  decisions  in  Coarts  of  law  do  Mt 
break  in  upon  the  distinction  taken  in  Clayton's  case,  and  that  the  pro- 
ciple  established  by  these  decisions  is,  that  where  there  are  distinct 
accounts  and  a  general  payment,  and  no  appropriation  made  at  the  tiiK 
of  such  payment  by  the  debtor,  the  creditor  may  apply  «iich  pay- 
ment to  which  account  he  pleases ;  but  that,  where  the  accounts  are 
treated  as  one  entire  account  by  all  parties,  that  rule  does  not  apply ;  and 
Mr.  Justice  Abbott  said,  that  ClaytonU  case  was  decided  upon  great 
consideration,  and  was  an  authority  of  great  weight ;  and  Mr.  Justice 
Ilolroyd  added,  that  it  was  decided  on  the  soundest  principles,  uA 
gOTemed  the  case  of  Bodenham  t.  Purckas. 
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ToMLiNsoN  and  White  v.  Shynn.  Monday, 

June  ISth. 

Mn.  Serjt.  Lawes,  in  the  last  Michaelmas  Term,  had  ob-  Whereathe^ 
tained  a  rule  calling  on  the  Sheriff  of  Essex,  to  shew  cause  |^  Jnfof  jiM^ 
why  he  should  not  pay  over  to  the  plaintiffs  or  their  attorney,  ^J'jJ'''  ^*^  .*** 
53L  6s.  6d.  being  the  sum  returned  by  him  on  a  writ  oi  fieri  his handg ready 
facias  issued  in  this  cause,  to  be  in  his  hands,  ready  to  be  paid  to  the  plain- 
to  the  plaintiffs,  and  that  he  might  pay  the  costs  of  the  appli-  {^^^^^ 
cation.    The  motion  was  founded  on  aflSdavits,  which  stated  i^ud  over, 
that  a  writ  o^  fieri  facias  was  issued  against  the  defendant  at  miscondnctof 
the  suit  of  the  plaintiffs  on  the  3d  May,  1819,  directed  to  ^^^^l^^f 

the  Sheriff  of  Essex,  and  indorsed,  to  levy  171/.  against  the  acommiidon 

.  <-»       .  Oi  Danluiipty 

effects  of  the  defendant.     That  the  Sheriff  levied  accordingly,  Issued  against 

and  returned,  that  he  had  made  of  the  goods  of  the  defend-  /^he  ori^id  ^ 

ant  106/.  2s.  6d.     60/.  part  whereof,  he  had  retained  for  the  debtor)  and 

'^  '  under  which 

landlord  of  the  premises  for  one  year's  rent ;  that  he  had  re-  commission 

tained  2/.  l6s.  for  his  poundage,  and  that  he  had  the  residue,  plaintiffs  was 

amounting  to  53l.  6s.  6d.  ready  to  be  delivered  to  the  plain-  *j^^^|,"" 

tiffs.     It  appeared  that  the  warrant  under  the  fieri  facias  was  knew  and  did 
*^*^  ^       -^  not  object  to 

received  by  the  sheriff's  officer  at  Chelmsford,  on  the  4th  of  such  payment : 

May,  and  that  he  went  to  levy  on  the  same  day.     That  he  amounted  to  an 
found  that  a  person  by  the  name  of  Cohen  had  possessed  a»»«nt  on  the 

*  -^  .  .*^  part  of  ftuch 

himself  of  the  defendant's  effects  early  in  the  morning  of  the  plaintiff  to  ra- 

preceding  day,  under  a  deed  of  assignment  previously  executed  mJnt,  and  con« 

by  the  defendant  to  Cohen,  for  the  purpose  of  securing  to  SJ^^hcriS' was 

him   the    payment   of   150/.    due   from   the    defendant   to  not  liable  to 

pay  o?er  to  the 
Coll  en,  who  kept  possession  of  the  goods,  and  ordered  them  plaintiffs  the 

to  be  sold,  which  was  accordingly  done  on  the  10th  and  1 1th  of  Jtated  to^ha?e 
May.    Previously  to  the  sale,  it  was  verbally  agreed  between   received  for 
Cohen  and  the  officer,  that  the  former  should,  in  the  first  turn, 
instance,  sell  a  sufficient  part  of  the  defendant's  property  to 
pay  off  his  own  demand  of  150/.  together  with  the  expences 
of  the  sale,  and  that  the  residue  should   be   sold   for   the 
sheriff  under  the  execution  at  the  suit  of  the  plaintiffs,  and 
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that  the  net  proceeds  thereof  should  be  paid  over  to  the 
officer  on  their  behalf^  and  on  this  understanding  the  ak 
proceeded,  and  the  sheriff  accordingly,  on  the  faith  of  this  pro- 
mise, returned  that  he  had  received  the  sum  in  question.  Ontht 
8th  of  May  a  docket  was  struck  against  the  defendant,  a  comr 
mission  issued  on  the  1 3th,  and  the  plaintiff',  fVkite,  was 
chosen  one  of  his  assignees.  On  the  14th  of  June,  Cohen, 
after  deducting  tlie  150/.  due  to  him,  paid  over  the  balaooe 
to  the  solicitor  to  the  assignees  under  the  defendant's  com-: 
mission,  who  was  appointed  by  the  plaintiff  White  and  the 
other  assignee,  and  not  to  the  officer  as  he  had  promised,  bat 
such  payment  was  made  without  the  privity  of  White\  and 
a  few  days  afterwards  an  action  was  commenced  against 
Cohen  in  the  name  of  the  assignees,  to  recover  tha  money 
retained  by  him  in  satisfaction  of  his  own  security.  The 
rule  was  enlarged  until  this  Term,  in  order  to  sDscertain  the 
event  of  the  action  against  Cohen,  in  which  the  assignees 
were  nonsuited,  being  unable  to  establish  the  petitioning 
creditors'  debt,  and  trading  of  the  defendant. 

Mr.  Serjt.  Pell  now  shewed  cause  on  behalf  of  the 
sheriff.  Although  he  has  returned  that  he  has  the  sum  in 
question  ready  to  be  paid  over  to  the  plaintiffs,  it  is  quite 
clear  that  it  never  came  into  his  hands  or  those  of  hi^ 
officers,  or  any  other  person  on  his  behalf.  Besides,  the 
plaintiff  White,  proved  his  debt  under  the  commission 
which  issued  against  the  defendant,  and  was  appointed  one 
of  his  assignees.  This,  therefore,  amounts  to  a  recognition  by 
him  of  the  payment's  being  made  to  the  solicitor  on  behalf  of 
himself  and  his  co-assignee.  At  all  events,  he  knew  the  facts, 
and  was  aware  that  Cohen  had  paid  over  the  sum  in  question 
to  the  solicitor,  at  least,  long  before  the  present  application 
was  made  against  the  sheriff.  Both  the  plaintiffs  proved  debts 
under  the  commission  against  the  defendant,  and  signed  aif 
agreement  to  contribute  their  respective  shares  towards  th<5 
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costs  of  the  action  against  Cohen,  in  case  the  validity  of  the 
commissiou  should  not  be  established. 

Mr.  Seijt.  Lawes,  in  support  of  the  rulei  submitted  that  the 
only  question  was^  whether  the  above  circumstance  amount- 
ed to  a  recognition  by  the  plaintiff  IVhite,  that  the  sum  in 
question  might  be  paid  over  to  the  solicitor  under  the  de- 
fendant's commission^  so  as  to  exonerate  the  shcriify  although 
he  had  returned  that  he  had  it  in  his  hands  ready  to  be  paid 
over  to  both  the  plaintiffs.  It  does  not  appear  that  they 
have  proved  under  the  commission,  that  this  identical  sum 
Mas  due  to  them^  or  whether  they  have  proved  for  joint  or 
separate  demands.  Although  the  sheriff  has  not,  in  point  of 
fact,  received  the  money,  still  it  was  paid  over  by  the  con- 
nivance of  his  officer  with  Cohen*  The  sheriff  cannot  now 
be  allowed  to  contradict  his  return,  and  more  especially  so,  as 
the  commission  has  turned  out  to  be  a  nullity :  at  all  events, 
if  the  plaintiff  White  assented  to  the  payment  to  the  so- 
licitor under  the  commission,  it  could  not  bind  Tomlinsonf 
and  they  are  therefore  entitled  to  recover. 
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But,  Per  Curiam:  the  only  question  is,  whether  there 
has  been  a  subsequent  assent  on  the  part  of  the  plaintiffs 
sufficient  to  recognize  and  ratify  the  payment  of  the  sum  in 
question  to  the  solicitor  under  the  commission  which  issued 
against  the  defendant.  The  sheriff,  in  fact,  has  never  re- 
ceived any  part  of  it,  and  it  must  be  a  strong  case  to  make 
him  liable  to  pay  it  over  to  the  plaintiffs.  Besides,  TomUu" 
son  has  made  no  affidavit  that  he  was  not  aware  of  the  pay- 
ment over  by  Cohen  to  the  solicitor,  or  that  he  did  not  assent 
thereto.  It  appears  that  both  the  plaintiffs  proved  debt« 
under  the  commission.  They  therefore  derived  a  benefit,  as 
the  bankrupt's  funds  were  increased  by  such  paymei)t.  Under 
these  circumstances,  the  sheriff  cannot  be  considered  liable  to 
pay  over  the  money  to  the  plaintiffs,  and  the  present  rule 
nmst  therefore  be 

Discharged^  with  Costs. 
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June  13. 

Wlicrothe  This  was  an  action  of  assumpsit.    The  first  count  of  the 

Sc^darat'ion  of  declaration  stated,  that  on  the  IQlh  of  November,   1808,  in 

!JtoteTthat  he  consideration  that  the  plaintiflF  would  retain  and   employ  the 

emuloyed  tlic  defendant  to  lay  out  and  invest  certain  monies  of  the  plain- 

defendant  to        .       ,  •'  •  i       j   i*       i  r 

invest  and  lay  tiff,  in  the  purchase  of  an  annuity: — the  defendant^  for  a 
Siff*8  moncy^n  certain  reasonable  reward  to  be  therefore  paid  him  by  the 
a"Rowl  ami^nf-  P^^*"^*^*  undertook  to  lay  out  such  monies,  and  invest  them 
iicient  security,  iu  a  good,  valid,  and  sufficient  security.     Tlie  plaintiff  then 

-which  hn  pro-  i     i       i       i  i-  ,  i  <-        ^t 

miscd  to  <io,  averred,  that  he  delivered  to  the  defendant  the  sum  of  400c. 
for  breach 7hat  ^^hich  he  received,  and  invested  in  the  purchase  of  an  annuity 
he  laid  It  out      of  58/.  payable  to  the  plaintiff,  and  assigned  for  breach,  that 

on  an  invalid  *    -^  ^  . 

and  fraudiik'ut  the  defendant  did  not  lay  out  and  invest  such  money  on  good, 

Bcciirity  i™-*  .  *  .  .^.•, 

Held,  tliat  the  Valid,  and  sufficient  security,  but  on  bad,  invalid,  insufficient, 
t.ifu"n^w^^  fraudulent  and  fictitious  security,  to  wit,  a  pretended  security 

pood  bjirtothc  q(  certain  copyiiold  premises,  whereof  one  Alston  pretended 

plaintiirs  re-  -  j  - 

covory,  as  tlic  to  be  seised,  whereas,  in  fact,  Alston  was  not  seised  thereof, 
dclb/d.m  war  "^''  entitled  thereto ; — of  all  which  several  premises  the  defend- 
tlie  ^jstof  the    ^^t  had  notice.     There  were  two  other  counts  nearly  similar 

action,  al-  •' 

.  thoMju'li  ilic  ac-    to  the  first,  and  a  fourth,  stating  that  the  defendant   under- 

tioii  was  com-  .  ,        ,  .     . -^,  , 

meiicctl  witliin  took  to  invest  the  plaintiii  s  money  on  the  security  of  a  frec- 
Jix  yca^Jrlvom  '*^'^  ^^tatc,  which  was  abandoned  at  the  trial.  The  defend- 
the  time  it  was  ant  pleaded,  1st,  non  assumpsit,  and  2dly,  that  the  cause  of 

discovered  that         .  .  .     7       . 

the  security        action  did  not  accrue  within  six  years. 

Mas  invalid, 
and  the  de- 
fendant know         At  the    trial  of   the   cause,  before   Lord  Chief  Justice 

it  to  he  so  at  ^  '  ««w*^w 

the  time  the      Dallas,  at  Westminster,  at  the   Sittings   after    the    last  Hi- 

annuity  was         j         m  •  i       i  i         i   /«      i 

ffranted.  Sem-  ''^'j/  1^"",  It  appeared,  that  the  defendant  was  a  ccrti- 
ciVel'of  fraud  ^'^^^^^  Conveyancer;  and  that  Alston  had  no  title  what- 
the  statute  of     ever  to  the   copyhold  premises  in  question.     That   the   an- 

liinitations  only 

runs  from  tlie 

time  the  fraud  is  discovered. 

Quare, — If  a  drfnidant  undertakes  to  invest  money  on  a  copyhold    smirity, 
it  amounts  to  a  watranty  hy  him  that  such  security  shall  be  valid  and  suffii'ici.i  ^ 
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nuity  was  r^ularly  paid  from  November,  1808,  when  it  1820. 
was  granted,  to  February,  1814.  That  Jhton  then  be-  b«own 
came  insolvent,  when  it  was  first  ascertained  by  the  plaintiflF  ». 

that  he  had  no  right  to  the  premises,  and  the  present  action 
was  commenced  within  six  years  from  that  latter  period,  the 
writ  having  been  issued  in  January  last.     For  the  defendant, 
it  was  objected,  first,  that  there  was  no  express  agreement 
proved  to  have   been  made  by  him  to  provide  a  good  se- 
curity, or  that  he  would  warrant  it  to  be  so,  and  that  such  an 
undertaking  could  not  be  implied  by  law,  and  secondly,  that 
the  breach  of  the  contract  took  place  in  1808,  when  the 
annuity  was  granted  and  the  securities  executed,  and  con- 
sequently that  the  statute  of  limitations  began  to  run  from 
that  time,  and  was  a  bar  to  the  present  action ;  and  the  case 
of  Battley  v.  Faulkener  (a)  was  referred  to.    As  the  decla- 
ration alleged  that  the   defendant  invested  the  money  on  a 
fraudulent  security,  of  which  he  had  notice,  his  Lordship 
left  it  to  the  Jury  to  determine  whether  at  the  time  the  an- 
nuity was  negotiated,  the  defendant  knew  that  Alston  was 
not  entitled  to  the  premises.     He  observed,  that  it  was  the 
duty  of  the  plaintiff  to  enquire  into  the  facts,  or  examine  the 
court  rolls,  if  not,  that  he  was  guilty  of  negligence.  The  Jury 
found  that  the  defendant  had  notice  at  the  time  the  annuity 
was  granted,  that  Alston  had  no  right  or  title  to  the  premises, 
and  gave  a  verdict  for  the  plaintiff,  but  the  above  objections 
were  reserved  for  the  opinion  of  the  Court. 

Mr.  Serjt.  Vaughan  in  the  last  Term,  obtained  a  rule 
nisi,  that  this  verdict  might  be  set  aside,  and  a  nonsuit 
entered  ;  and  submitted,  first,  that  no  count  in  the  declaration 
was  supported  by  the  evidence,  that  the  defendant  undertook 
to  invest  the  plaintifi's  money  on  a  good  and  valid  security. 
Such  an  undertaking  must  eidier  be  express,  or  resulting  from 
the  nature  of  the  employment.  When  the  sum  in  question 
was  left  with  the  defendant,  he  merely  undertook  to  lay  it 

(a)  3  Bam.  if  Aid.  S88. 
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1820.  ou^  ^^  ^^^  specitic  security  of  copjhold  premises,  but  lie 
did  not  engage  that  it  should  be  sufficient.  The  plabtiff 
continued  to  receive  \ 41.  per  cent,  till  1814,  and  no  fraud 
Howard,  whatever  can  be  imputed  to  the  defendant.  But  the  Learned 
Serjeant  relied  mainly  on  the  second  objection^  viz.  that  the 
statute  of  limitations  was  a  bar  to  the  present  action. 

Mr.  Serjt.  Lens  and  Mr.  Scrjt.  Pell  now  shewed  came; 
whether  the  declaration  be  property  framed  or  not,  looking 
at  the  situation  in  which  the  parties  stood,   the  law  raises  as 
obligation  on  the  part  of  the  defendant  equivalent   to  a  war- 
ranty^ to  invest  the  money  entrusted  to  him  by  the  plaintiff  oa 
good  and  valid  security,  although  there  was  no  express  «!• 
dcrtaking  by  him  so  to  do.     The  plaintiff  had  no  knowled^ 
whatever  of  the  validity  of  the  security,  but  left  it  entirely  to 
the  discretion  of  the  defendant,  who  received  a  remuneratioo 
for  obtaining  the   annuity.     Although  in  Short  v.  iPCcr- 
tin/  (a),  where  a  breach  to  a  declaration  in  assumpsit  was 
stated  to  be,  that  the  defendant  omitted  to  make  proper  en- 
quiries at  the  Bank  of  England  on  the  sale  of  stock,  and  the 
omission  took  place  more  than  six  years  before  the  action 
was  brought,  but  the  discovery  of  the  injury  sustained  was  not 
made  until  within  that  period,  it  was  held  that  a  plea  of  the 
statute  of  limitations  was  a  good  bar;  still,  that  case  is  dis- 
tinguishable   from    the    present,    as  tliere,     a  distinct  fact 
was  to  be  ascertained  at  a  precise  and  definite  time.    It 
was  therefore  a  particular  omission  by  the  defendant  not  to 
make  the  search  at  that  time.     Here,  however,  the  defendant 
knew  at  the  time  the   annuity  was  granted,  that  ^/s^on  wn 
not  possessed  of  the  copyhold  premises,  as  he   had  repre- 
sented to  the  plaintiff,  who  was  wholly  ignorant  of  that  fact 
As  long  as  the  annuity  was  paid,  the  plaintiff  could  have  no 
cause  of  action,  it  could  only  be  brought  when  default  was 
made.    In  Dattley  v.  Faulkener  the  w  heat  was  discovered  to  be 

(€)  3  Barn.  ^  Aid.  63(i. 
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umproductive  in  a  little  more  than  a  year  after  the  sale  took        1820. 
place^  and  the  breach  of  the  contract  was  known  to  the  plain^ 
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tiff  more  than  six  years  before  the  commencement  of  the  suit.  v. 

This,  however^  is  a  case  of  fraud,  and  must  be  so  considered, 
as  it  was  treated  as  such  by  the  plaintiff  in  his  declaration ; 
and  the  Jury  found  that  the  defendant  knew  Alston's  circum- 
stances, at  Uie  time  tlie  deeds  were  executed ;  that  the  se- 
curity offered  the  plaintiff  was  not  a  bona  Jide  security,  and 
therefore  that  the  transaction  was  fraudulent.  There  is  no 
instance  in  which  the  statute  of  limitations  has  been  held 
to  afford  a  good  defence  in  cases  of  fraud.  But  the  con- 
trary was  expressly  decided  in  the  South  Sea  Company  v. 
Wymondsell  (a) ;  and  although  Lord  Chancellor  King  there 
held,  that  ^^  it  would  be  a  good  bar  if  the  fraud  were  dis- 
covered more  than  six  years  before  the  bill  filed,"  still,  that 
observation  does  not  affect  this  case,  as  here  the  action  had 
been  commenced  within  that  period.  If  this  had  been  a  sale 
of  timber,  and  it  was  known  to  the  vendor  to  be  unsound  at 
the  time  of  the  sale,  and  the  defects  did  not  appear  till  more 
than  six  years  afterwards,  the  purchaser  would  have  no 
remedy,  unless  he  could  bring  his  action  within  six  years 
after  the  discovery,  although  there  was  a  breach  by  the  seller 
at  the  time  of  the  contract ;  but  as  he  was  then  aware  of  the 
defective  state  of  the  timber,  he  could  not  set  up  the  statute 
of  limitations  as  a  defence.  So,  here,  the  Jury  found  that  the 
defendant  knew  the  circumstances  of  Alston  at  the  time  the 
annuity  was  granted,  but  his  insolvency  was  not  discovered 
]till  nearly  six  years  afterwards. 

Mr.  Serjt.  Faughan,  in  support  of  the  rule,  was  stopped 
by  the  Court. 

Lord  Chief  Justice  Dallas. — I  am  of  opinion,  that  in 
this  case  a  nonsuit  must  be  entered.    This  however  will  not 


(n)  3  Peere  fVnu,  143. 
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1820.  deprive  the  plaintiff  of  any  remedy  he  may  have  bj  briflgng 
^^^^  another  action  grounded  on  fraud,  and  which  may  be  chaiged 
V.  in  the  declaration,  but,  as  to  the  propriety  of  such  a  step,  I 

now  decline  giving  my  opinion,  although  I  think  it  would  be 
attended  with  some  degree  of  difficulty.  Here,  the  dedanh 
tion  is  framed  in  assumpsit,  and  the  promise  most  be  co-ex- 
tensive with  the  breach,  and  although  fraud  is  there  alleged^ 
the  promise,  as  stated,  does  not  appear  to  me  to  amount  to  t 
warranty  by  the  defendant  to  procure  a  good  and  Talid  secoikj 
on  investing  the  plaintiff's  money.  It  is  difficult  to  distingoiA 
between  cases  of  negligence  or  fraud,  but  if  this  dedandos 
had  been  founded  on  the  latter,  the  statute  of  limitaticai 
might  possibly  have  been  no  bar ;  for  in  Bree  ▼.  Holbech{a\  it 
was  insisted,  that  where  a  party  has  been  induced  by  fmi 
to  pay  money,  the  statute  of  limitations  does  not  run,  or  tf 
least,  only  runs  from  the  time  when  the  fraud  is  discovered^ 
and  several  cases  were  cited  in  support  of  that  positioa. 
Here,  however,  the  declaration  merely  raises  an  implkd  prs- 
mise  by  the  defendant  to  lay  out  and  invest  the  plaintiff's 
money  in  a  good  and  valid  security,  it  extends  no  fiirtker. 
That  does  not  amount  to  an  express  warranty  by  the  fonner 
to  do  so,  at  all  events,  and  therefore  the  plaintiff  caoaoc 
recover  on  this  form  of  declaration.  Besides^  the  case  of 
Short  V.  McCarthy,  appears  to  me  to  be  expressly  in  poiot 
That  was  an  action  of  assumpsit  against  an  attorney  for 
negligence  in  omitting  to  make  enquiries  as  to  stocky  stated 
to  be  standing  in  the  names  of  certain  persons  in  the  Bat 
of  England,  and  the  omission  having  taken  place  more  tbsD 
six  years  before  the  commencement  of  the  action^  althoi^ 
not  discovered  till  within  that  period ; — the  statute  of  limiti- 
tions  having  been  pleaded,  it  was  held  a  good  defence  to  tbe 
action.  Here,  too,  the  plaintiff  was  guilty  of  negligence 
in  not  having  ascertained  whether  Alston  had  any  interest  m 


(a)  2  Daug,  6j6. 
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the  copyhold,  as  was  stated  by  the  defendant  at  the  time  the       1820. 
annuity  was  granted. 


Mr.  Justice  Park. — lam  of  the  same  opinion.  Although 
this  is  a  case  of  great  hardship  on  the  plaintiff,  and  I  should 
have  been  induced  to  favour  him  at  Nisi  Prius,  still,  1  do  not 
see  how  the  Court  can  go  out  of  the  statute,  or  the  cases 
that  have  been  decided  upon  it.     By  the  former  it  is  ex- 
pressly enacted  {a),  that  '^  all  actions  of  account,  and  upon 
the  case,  shall  be  commenced  and  sued  within  six  years  next 
after  the  cause  of  such  action  or  suit,  and  not  after.''    Here, 
the  gist  of  the  action  is,  that  the  defendant  took  an  improper 
security.  In  Batlley  v.  Faulkener,  Mr.  Justice  Best  observed, 
that  {b)  *^  the  only  question  was,  when  the  cause  of  action  ac* 
crued,  for  that  the  statute  then   attached,  and  he  thought 
that  the  cause  of  action  accrued  the  moment  the  defendant 
failed  to  perform  that  which  he  agreed  to  do.''    That  ob- 
servation appears  to  me  to  be  well  put,  and  not  easily  got 
over.     But  the  subsequent  case  of  Short  v.  McCarthy,  is 
undistinguishable  from  the  present,  except  as  to  the  nature 
of  the  property,  the  one,  consisting  of  stock  in  the  Bank  of 
England,  and  the  other  of  copyhold  premises,  which  were 
stated  to  belong  to  a  certain  and  named  individual. 

Mr.  Justice  Burrouoh. — It  appears  to  me  to  be  un- 
necessary to  decide  this  case  on  any  other  ground  than  that 
the  declaration,  as  framed,  does  not  meet  the  plaintiff's  case. 
He  might  have  searched  the  Court  Rolls  of  the  Manor  at 
any  time  after  the  securities  were  executed,  and  might  then 
have  maintained  an  action  against  the  defendant  on  shewing 
that  his  annuity  was  not  well  secured,  but  that  on  the  con- 
trary the  defendant  had  taken  a  fictitious  and  invalid  security. 

Mr.  Justice  Richardson. — I  also  abstain  from  giving 


BllOWN 

r. 
Howard. 


(o)  Jl  Joe,  1.  e.  16.  ».  3. (Jb)S  Barn,  ^  Aid.  295. 
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The  Court  were  at  first  inclioed  to  think,  that  the  writ 
could  not  be  amended  ;  and  they  reprobated  in  strong  terms, 
the  extreme  carelessness  with  which  these  important  do- 
cuments were  executed ;  but  eventually 
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(«)  By  the  statnte  8  Hm.  6.  c.  12,  this  Coart  is  authoriied  to  amend 
the  misprUioii  of  Uie  clerk,  in  a  fine  or  recovery,  and  a  mistake  in  a 
writ  of  entry  may  be  amended,  when  it  was  occasioned  by  such  mis- 
prision, and  there  is  something  to  amend  by.  See  S  Tiddy  7  th  edit.  735 ; 
and  in  CVtfM, Demandant,  Grey,  Tenant, PeoJ,  Vouchee,  iBos.  Sf  Pul.lST^ 
a  mistake  in  the  writ  of  entry  was  amended  by  the  deed  to  lead  the  uses. 
So,  in ir/if«;^y Demandant,  Ht//,  Tenant,  i/M«?<iiif, Vouchee,  $  B05.  ^  PuL 
06O,  a  recovery  was  amended,  by  inserting  a  new  parish  in  the  samA 
county,  in  the  writ  of  entry,  on  an  affidavit  of  intention  to  pass  all 
lands  in  that  county,  and  that  all  the  parties  interested  were  assenting. 
So,  a  return  to  a  writ  of  entry  was  amended  by  adapting  it  to  the  time 
of  taking  the  acknowledgment.  JUind,  Demandant,  MUnCy  Tenant, 
5  Taunt.  259.  Hut  a  writ  of  entry  in  a  fine  was  refused  to  be  amended, 
by  inserting  the  word  "  tithes,"  where  the  word  **  hereditaments,'*  in 
tlie  deed,  and  which  was  supposed  to  include  them,  was  confined  to 
hereditaments  appurtenant  to  land.    Phillips  v.  Jones,  3  Boa.  4r  Pui,  36t. 


Sampson  and  Others,  Assignees  of  Cook,    a  Bankrupt,      Tuesday, 

r.  Burton  and  Others.  June  13. 

Xiiis  was  an  action  of  assumpsit,  on  a  guaranfie.     The  first  in  astumpsit^ 
count  of  the  declaration  stated,  that  Cook,  the  bankrupt,  be-  u!?e*dl^raniti!)n 

fore  the  making  the  promise  of  the  defendants,  had  in  his  »^'f<^  ^^^  tlic 

^  .  .  defendants  an- 

possession,  as  a  warehouseman,  at  a  ccrtani  magazine  of  his,  dcrtook  to  in* 

demnify  A, 
from  holding 
goods  in  his  warehouse  on  their  behalf,  ami  dcliverinf(  the  same  up  to  them 
when  requested  so  to  do.  On  production  of  the  instrument,  it  appeared  that 
the  defendants  only  guaranteed  him  for  holding  the  goods  in  his  warehouse  on 
their  behalf : — Held,  that  this  was  no  variance,  as  it  must  be  implied,  that  he 
was  to  deliver  them  up  to  the  defendants. 

Goods  taken  under  an  execution  against  A.  which  had  been  in  his  possession 
more  than  two  months  tiefore  issning  a  commission  against  him,  may  be  consi- 
dtrcd  as  his  property,  under  A9  Geo.  S.  c.  1«1.  «.  «,  and  may  be  described  as 
such  in  a  declaration  of  assumpsit  by  his  assignees,  on  a  guaranUe  given  by  the 
defcndanis  to  the  bankrupt. 

Held  also,  that  a  guarantie  is  merely  a  contract  to  indemnify  npon  a  eontin« 
gcncy,  and  being  in  the  nature  of  a  claim  for  unliquidated  damages  it  cannot 
IJurm'the  subject  of  a  matuul  credit,  under  5  Geo.  3.  c,  30.  s,  td. 


Sampson 
r. 
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1820.  eighty  half-barrels  of  guupowder,  before  then  shipped  bj 
the  defendants  to  Plymouth,  for  one  David  Andrews ;  ind 
that,  ill  consideration  that  Cook  would  hold  the  powder  in 

Burton.  ^^  magazine,  on  behalf  of  the  defendants,  and  would  gat 
up  the  same  to  them  when  requested  so  to  do,  theygu- 
rantced  to  indemnify  Cook,  and  save  him  harmless  from  anj 
responsibility  in  so  holding  the  powder  in  the  said  magaziDe 
on  their  behalf,  and  so  giving  it  up  to  them  nrheu  requested 
and  to  pay  him  the  freight  of  SZ.  then  payable  in  respect 
of  the  powder,  and  the  expences  of  keeping  the  same  ia 
his  said  magazine.  Tlie  plaintiffs  then  averred,  that  Cook 
did  hold  the  gunpowder  in  his  magazine,  on  behalf  of  the 
defendants,  and  afterwards  gave  up  and  delivered  tbe  saoie 
to  them,  and  assigned  for  breach,  that  they  did  not  gua- 
ranty or  indemnify  Cook  from  responsibility  in  so  holding 
the  powder  on  behalf  of  the  defendants,  and  giving  up  tlie 
same  to  them  when  requested  so  to  do  ;  that  in  consequenee 
thereof,  Andrews  brouglit  an  action  of  trover  against  Cook,  in 
the  Court  of  Exchequer,  for  the  recovery  of  damages  iu  re- 
spect of  Cook*3  having  so  held  and  given  up  tbe  powder  to 
the  defendants,  and  recovered  231/.  145.  6d.  damages  aod 
costs,  against  Cook,  and  that  such  proceedings  were  after- 
wards liad  upon  the  judgment,  that  divers  goods  and  chatteb 
of  Cook,  of  the  value  of  600/.  were  seized  and  taken  ia 
execution,  under  a  writ  o(  fieri  facias  issued  on  the  judg- 
ment against  the  goods  of  Cook,  which  were  afterwards  sold 
by  die  sheriff  for  a  small  sum  of  money,  so  that  the  defend- 
ants have  not  indemnified  Cook  against  the  said  responsibi- 
lity and  loss,  or  any  part  thereof,  but  have  wholly  neglected 
so  to  do.  llie  second  count  stated,  that  in  consideration 
that  Cook  would  give  up  the  powder  to  the  defendants,  thej 
promised  to  indemnify  and  save  him  harmless  from  any  da- 
mage on  account  of  his  so  giving  up  the  same,  and  as- 
signed for  breach  that  they  did  not  do  so.  The  third  count 
was  similar  to  the  second,  except  in  stating,  that  Cook  had 
given  up  the  powder  to  the  defendants,  and  that  the  goods 
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taken  by  Andrews,  under  the  writ  of  fieri  facias^  were  taken         1820. 
**  as  and  for  the  goods  of  Cook.'*     To   these  were  added       g 
counts  for  warehouse-room^  and  the  usual  money  counts. — 
Plea^  General  Issue. 

At  the  trial  of  the  cause,  before  Mr.  Baron  Wood^  at  the 
last  Assizes  at  Exeter,  it  appeared,  that,  in  the  months  of 
March  and  April ,  1817|  the  defendants,  according  to  two 
orders  received  from  one  Andt^ws  at  Ptymovih,  shipped 
for  him,  eighty  half  barrels  of  gunpowder,  which  were 
received  into  the  magazine  of  Cook,  a  merchant  and  ware- 
houseman there,  by  the  direction  of  Andrews ;  that  the  de- 
fendants, in  May,  \%n,  having  ascertained  \!i;x^i  Andrews 
was  insolvent,  in  order  to  stop  the  powder  in  transitu,  wrote 
to  Cook,  to  whom  they  had  previously  been  in  the  habit  of 
selling  powder,  requesting  him  to  detain,  on  their  account, 
the  powder  which  had  been  sent  by  them  to  Andrews, 
and  they  also  forwarded  the  following  guarantie  addressed 
to  Cook : — 

'<  London,  22nd  May,  1817. 
"  We  do  hereby  guaranty  you  for  any  responsibility  in 
holding  in  your  magazine,  on  our  behalf,  eighty  half  barrels 
of  gunpowder,  shipped  by  us  to  Plymouth,  The  freight 
of  S/.,  and  expences  of  magazine,  we  agree«to  pay  you  in 
consequence." 

Signed  by  the  defendants. 

Cook,  being  at  this  period  indebted  to  the  defendants,  on  bis 
private  account,  agreed  to  hold  the  powder  for  them,  and,  in 
the  month  of  June  following,  he  caused  it  to  be  delivered  up  to 
them  in  consequence  of  the  above  guarantie.  Soon  after  this 
period,  Andrews  vf us  declared  bankrupt;  but  his  commission 
being  superseded  in  January,  1818,  he  demanded  the  powder 
of  Cook,  and  commenced  an  action  of  trover  against  him  in  Hi- 
lary  Term  in  that  year,  and  as  he  did  not  defend  it,  final  judg- 
ment was  signed  against  him  in  the  JlftcA^e/zTuisTerro  following, 

VOL.  IV.  M    M 
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nisi,  that  it  might  be  set  aside^  and  a  nonsuit  entered ;  and 
submitted^  first^  that  there  was  a  variance  between  the 
guarantie  as  proved^  and  that  set  out  in  the  declaration.  Se- 
condl^'^  That  the  commission  issued  against  Cook,  in  Fe^ 
bruary,  }S\9f  had  relation  to  the  act  of  bankruptcy  com- 
mitted by  him  in  the  month  of  April  preceding,  and  there- 
fore that  the  goods  vested  in  the  assignees  from  that  time, 
and  should  have  been  so  described  in  the  declaration ;  or 
that,  at  all  events,  they  were  their  property  wheu  they  were 
taken  under  the  execution  sued  out  by  Andrews.  Lastly, 
That  as  it  appeared  at  the  trial,  that  there  had  been  dealings 
between  the  defendants  and  Cook  previously  to  the  guaran- 
tie, and  that  he  was  their  debtor  when  it  was  given ;  they  were 
entitled  to  set  off  the  sum  so  due  to  them  on  his  dishonoured 
acceptances,  as  constituting  a  mutual  credit,  within  the  cases 
of  Olive  v.  Smith  (a),  Camming  v.  Forrester {b\  and  irencA 
V.  Fenn  (c).  Besides,  the  gunpowder  in  question  was  of  a 
certain  value,  and  the  damages  the  plaintiffs  had  sustained 
were  specifically  set  out  in  the  declaration. 


1820. 


Sampson 

BVBTOH. 


Mr.  Seijt.  Pe//,  and  Mr.  Serjt.  Bosanquet,  now  shewed 
cause ;  and  as  to  the  first  objection,  observed,  that  there 
were  two  letters,  subsequent  to  the  date  of  the  guarantie, 
produced  at  the  trial,  which  clearly  shewed  that  the  intention 
of  the  parties  was  for  Cook  to  hold  and  deliver  up  the 
powder  to  the  defendants  (e{).      Besides,  the  learned  Judge 


(a)  5  Taunt,  56.- 


(6)  iMauU  ^  Selic.  494. (c)  lCook€*$  Bank* 

Laws,  7th  edit.  536. 

id)  The  first  of  these  letters  wai  dated  on  the  f9th  of  June,  1817,  signed 
by  one  of  the  defendants,  and  addressed  to  Cook,  in  which  he  stated  that, 
*'  respecting  Andretca,  we  (the  defendants)  shall  argne  the  matter  with  Ibe 
Commissioners.  Yon  {Cook)  are  not  answerable,  as  we  guaranty  yon,  and 
yon  have  only  acted  legally  in  giving  up  the  gunpowder,  having  received 
our  attorney's  notice,  and  as  Andrews  had  never  had  possession  of  the 
gunpowder,  nor  had  broken  bulk."— The  second  was  dated  on  tlie  11th 
of  July,  1817,  signed  by  the  defendants,  and- addressed  tP  CooIe^  stating, 
**  that  Andrtwi  had  just  agreed  with  bis  creditor!  to  pay  10«.  la  the  pound, 

M  M  2 
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he  was  merely  to  hold  it  for  them.     Secondly,  The  goodi 
e.  were    properly  described  in   the  declaration  to  be  in  toe 

possession  of  Cook,  and  not  his  assignees.  He  had  t 
right  to  retain  the  powder,  as  against  all  persons  hit 
them;  Webb  v.  Fox  (a),  Fowler  v.  Downib)^  and,  at  il 
events,  had  a  special  property  in  it,  with  reference  to  wai 
acts  that  Andrews  might  pursue.  Besides,  in  the  tUrd 
count  of  the  declaration,  the  powder  was  stated  to  have  beet 
given  up  to  the  defendants,  **  as  and  for  the  goods  of  CooL" 
But  further,  by  the  49  Geo.  3.  c.121.  s.  2,  all  execution 
against  the  goods  of  a  bankrupt  are  protected,  if  bonijdt 
levied  more  than  two  montlis  before  the  date  and  issuing  of 
the  commission ;  and  it  appears  that  no  commission  hd 
been  issued  against  Cook,  until  nearly  three  months  kad 
elapsed  from  the  time  that  Andrews  sued  out  his  ezecutkn. 
Thirdly,  The  claim  of  the  defeudants  against  Cook,  for  As 
sum  due  by  him  on  the  dishonoured  bills  before  his  bank- 
ruptcy, cannot  be  considered  as  a  mutual  credit^  so  as  to 
entitle  them  to  set  it  off,  under  the  6  Geo.  2.  c.  30. 
When  the  guarantie  was  given  by  tliem  to  Cook,  it  merdr 
gave  him  a  possibility  of  a  claim  in  the  nature  of  unli- 
quidated daipages,  in  case  the  guarantie  should  be  brokeo. 
The  defendants  had  their  remedy  by  action  against  Cook, 
for  the  sum  due  to  them  before  that  instrument  was  given. 
If  either  be  or  the  present  plaintiffs  had  been  made  de- 
fendants, the  guarantie  could  not  have  been  available 
in  the  nature  of  a  set-off.  The  case  of  G/enuie  v.  •Ed- 
munds (c),  has  a  strong  resemblance  to  the  present,  as  to 


so  that  they  would  now  apply  to  yon  (C6ok\  and  Andrewt  will  irt 
as  they  choose  ;  but  yon  are  guaranteed  legal  steps  by  on,  and  we  shoild 
employ  our  own  attornies  for  yon.  We  shall  credit  you  with  ffiC 
and  boat-hire ;  the  freight  has  also  been  agreed  for.  If  yon  bate  t 
receipt,  we  shall  credit  yon ;— and  send  your  account,  charginf  the 
magazine  rent." 

(«)  7  Term  Rep.  S9U (6)  1  Bot,  ^  PnL  44.  (c)  4  Itarf.775. 
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whether  the  guarsDtie  in  question  can  form  the  subject  of  a 
mutual  credit.  There,  the  bankrupts  %vere  indebted  to  the 
defendant,  an  underwriter,  for  premiums  of  insurance,  the 
amount  of  which  was  proved  under  the  commission,  and  a 
loss  accrued  : — It  was  held,  that  the  latter  was  not  entitled  to 
set  off  the  amount  of  such  loss  against  the  amount  of  pre- 
miums ;  that  it  was  not  a  mutual  credit ;  and  that  the  loss 
was  only  a  possible  debt.  Olive  v.  Smith  was  decided  on  a 
different  principle,  as  there  a  mutual  trust  was  created. 
Here,  however,  a  mere  guarantie  was  given,  which,  if  broken^ 
might  by  possibility  subject  the  defendants  to  liability,  in  an 
action  by  Cook  to  recover  damages  for  the  breach  of  it. 
That,  therefore,  amounts  neither  to  a  case  of  mutual  trust 
nor  mutual  credit.  In  Crawford  v.  Siirliug{a),  it  was  deter* 
mined  by  Lord  ElletJforough,  that  where  jl.  guarantees  the 
payment  of  goods  furnished  by  B.  to  C,  and  B.,  upon  the 
insolvency  of  C  admitted  the  amount  of  the  goods,  and  of 
his  consequent  liability — such  amount  could  not  be  set  off 
in  an  action  by  u^.  against  B.  So,  here,  the  gunpowder  was 
the  property  of  jindrews,  and  not  of  Cook ;  and  that  haX 
case  is  decisive  to  shew,  that  a  guarantie  being  in  the  nature 
of  unliquidated  damages,  cannot  be  considered  as  a  mutual 
credit,  and  capable  of  being  set  off  under  the  5  Geo,  2. 
c.  30.  s.  «8. 

Mr.  Serjt.  Vav^han  and  Mr.  Serjt.  Hullock,  in  support 
of  the  rule,  contended,  first,  that  no  count  of  the  declara- 
tion, whether  taken  collectively  or  severally,  was  sustainable 
by  the  guarantie  as  given  in  evidence — as  it  merely  autliorised 
Cook  to  hold  the  powder  on  account  of  the  defendants — 
it  was  not  intended  to  encrease  his  liability,  by  giving  it 
up  to  them,  and  it  cannot  be  implied,  from  the  terms  of 
the  instrument,   that  he  was  bound  to  do  so.    The  other 
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so  slated  in  the  declaration.  The  49  Geo.  3.  c.  121.  is  no 
answer  to  that  objection.  ITiat  statute  merely  allowed  exe- 
cutions sued  out  two  months  previous  to  the  commission  to 
be  valid,  but  it  did  not  alter  the  bankrupt's  property  in  the 
goods.  The  powder  in  question,  at  the  time  it  was  taken 
in  execution,  was  the  property  of  the  assignees,  and  not  the 
bankrupt.  He  could  not  have  maintained  trover  for  it, 
but  his  assignees  might,  and  it  would  have  been  no  defence, 
that  it  was  taken  as  being  the  property  of  the  bankrupt.  The 
case  of  fVebb  v.  Fox  is  inapplicable  to  the  present,  as  there, 
the  property  was  acquired  subsequently  to  the  bankruptcy ; 
the  bankrupt  therefore  had  a  right  to  it  against  all  the 
world,  but  his  assignees.  So,  in  Fowler  v.  Down,  the  debt 
accrued  subsequently  to  the  bankruptcy,  and  before  certifi- 
cate. So,  in  Clark  v.  Calvert  (a),  it  was  laid  down  as  a  ge- 
neral rule,  that  a  bankrupt  has  a  right  against  all  persons 
but  his  assignees,  although  the  whole  of  his  property,  and 
all  the  pouers  to  turn  that  property  to  profits,  vested  in 
them.  Here,  therefore,  it  is  quite  clear,,  that  the  assignees 
might  have  brought  an  action  in  their  own  names,  and  the 
goods  might  have  been  stated  to  be  their  property,  as  as- 
signees, and  not  as  belonging  to  Cook,  at  the  time  of  the 
seizure  under  the  execution  by  Andrews.  Thirdly,  The  only 
remaining  question  is,  whether  this  is  a  mutual  trust  or  credit, 
and  within  5  Geo,  2.  c.  30,  s.  28,  and  not  whether  the  gua- 
rantie  forms  of  itself  a  subject  of  set-off.  It  is  quite  clear, 
that  unliquidated  damages  fall  within  the  statute  as  a  mutual 
credit ;  for  Lord  Elienborough,  in  Cummuig  v.  For- 
tester  (6),  said,  that  ''  the  statutes  of  set-off  apply  only  to 
mutual  debts,  and  are  therefore  not  like  the  statute  of  bank- 
rupts, which  embraces  mutual  credit,  and  that  it  was  suffi- 
cient to  say,'  that  mutual  credit,  et  vi  iermiui,  imports  un- 
liquidated damages  ;    and   when  they  can  be  so  arranged, 
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1820.        the  account  may  be  taken  between  the  parties.**     Here,  the 
^*^^         extent  of  the  demand  was  ascertained  by  the  judgment  ob- 

SlAMPSON  ^-1       »  t         n  ri"    *  /  \ 

9.  tamed  by  jlndrexzs  against  Cook,      In  Lx  parte  rltnt  {f\ 

Lord  Eldon  observed,  that  "  it  had   been  long  settled  that 
the  statute  5  Geo.  2.  c.  30.  5.  28.  authorises   the    bringing 
into  mutual  account^  a  great  variety  of  items  which  coald 
not    be    made    the    subject  of    set  off,  a   doctrine  whidi 
seems  founded  on  notions  of  natural  equity,  and  has  been 
carried  as  far  as  construction   can  well  carry    it."      In  £r 
parte  Deezeijb)  it  was  determined,  that  mutual   debts  vere 
not   to  be  confined  to  pecuniary  demands,  and    that  prio- 
ciple  was  recognised  in  Olive  v.  Smith,  for    in   the  fonner 
case,   Jjord  Hardwicke  8aid(c),  that  ''it  was    very  bard  to 
say  mutual  credit  should  be  confined  to  pecuniary  demand*, 
and  that  if  a  man  had  goods  in  his  hands  belonging  to  a 
debtor  of  his,  which  could  not  be  got  from   him  without  an 
action  at  law,  or  bill  in  equity,  that  it  should   not  be  con- 
sidered as  mutual  credit."    The  same  distinction  was  taken 
in  Key  v.  Flint  {d)^  although,  there,  the  parties  had  been 
guilty  of  a  gross  breach  of  trusti  on  which   ground  it  wai 
decided,  that  it  could  not  be  considered  as  a  case  of  mutual 
credit.     Glennie  v.  Edmunds  does  not  affect  the   present 
question,  as  there  the  loss  was  attempted  to  be  set  off  after 
the  bankruptcy ; — and  the  rights  of  third  persons  intervened; 
neither  does  Crawford  v.  Stirling  militate  against  it,  as  here 
it  is  quite  clear  that  the  damages  could  not  form  the   subject 
of  set  off.     Besides,  the  value  of  the  property  is  now  oaly 
sought  to  be  recovered,  and  although  it  may  be  uncertain 
what  sura  the  defendants  may  be  called  on  to  pay  under  their 
guarantie,  still  it  can  be  no  more  considered  in  the  nature 
of  unliquidated  damages  than  in  the  case  of  Olive  v.  Smith, 
where  it  was  impossible  to  ascertain  the  amount  for  which 
the  goods  might  be  sold. 

Lord  Chief  Justice  Dallas. — I  am  of  opinion  that  the 


(a)  1  Swanst.  34.— (ft)  1  Alk.  2t9.^-(c)  Id.  Ibid.  (rf)  Anflt, 

vol.  i.  page  451. 
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rule  which  has  been  obtained  in  this  case  must  be  discharged.        1820. 
What  are  the  facts  ?     The  gunpowder  in  question  originally      sampsom 
belonged  to  the  defendants,  who  consigned  it  to  Andrews, 
and  forwarded  it  to  Plymouth  to  be  delivered  to  him  there. 
He  directed  it  to  remain  in  a  magazine  of  Cooky  the  bank- 
rupt, and  whilst  in  his  custody,  the  defendants,  havhig  received 
notice  of  the  insolvency  of  Andrews,  conceived  they  had  a 
right  to   stop  it  in  transitu,  and  consequently  indemnified 
Cook  in  holding  it  for  them,  and  requested  him  not  to  de- 
liver it  up  to  Andrews.     With  respect  to  the  first  objection, 
that  it  is  alleged  in  the  declaration   that  the  defendants  gua- 
ranteed to  indemnify  Cook  from  any  responsibility  in  holdiiig 
the  powder  in  his  magazine,  and  giving  it  up  to  them,  and  that 
the  latter  stipulation  is  not  introduced  into  the  guarantie  itself, 
still,  it  is  there  stated,  that  he  was  to  hold  it  on  their  behalf.   It 
was  consequently  subject  to  their  order  and  disposition,  and  if 
the  bankrupt  had  refused  to  deliver  it  to  them  in  pursuance 
of  such  order,  he  would  have  been  liable  to  an  action.  Whe- 
ther therefore  it  were  a  holding  or  a  giving  up  the  powder, 
it  was  to  remain  with  Cook,  subject  to  their  order,  and  if  he 
held  it  on  their  account,  a  delivery  up  to  them  must  neces- 
sarily be  implied,  I  therefore  think  that  there  was  no  variance 
between  the  contract  as  stated  in  the  declaration,  and  that 
proved  on  the  production  of  the  instrument  itself.     Secondly, 
as  to  whether  the  goods  taken  under  the  execution  by  An* 
drews,  ought  to  have  been  described  in  the  declaration  aa 
belonging  to  the  assignees  ?~^[  am  clearly  of  opinion,  that 
they  were  for  this  purpose  to  be  considered  as  the  goods 
of  the  bankrupt  Cook,  the  execution  having  been  levied  and 
executed  more  than  two  months   before  the  suing   out  of 
the  commission.    This  therefore  falls  expressly  within  the 
second  section  of  49  Geo.  3.  c.  121,   and    the    execution 
was  valid  and  efiectual   as  against   the  goods  of  the  bank- 
rupt.     Lastly,  as  to   the  subject  of  mutual    credit,  it  is 
unnecessary   to    comment  at  any  length  on  the  decisions 
as  being   applicable  to  it.     The   doctrine  laid   down    in 
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1820.        Olhe  V.   Smith,  has  been  since  narrowed,  and,   according 
to  the  later  cases,  it  is  only  necessary  to  consider  whether, 
V*  under  the   present  circumstances,    this   can   be   considered 

as  a  mutual  credit.      It  has  not  been  contended   that  the 
guarantie  in  question  could  form  the  subject   of  a  set  o£ 
No  plea  or  notice  of  set  off  was  given ;  besides,  the  defendaot'i 
claim,  is  in  the  nature  of  unliquidated  damages ;  it  is  therefore 
reduced  to  the  single  question,  whether  it  can  be  considered 
as  a  mutual  credit  subsisting  between  the  defendants  and 
Cook  before  and  at  the  time  of  his  bieinkruptcy  ?     The  cue 
of  Olive  V.  Smith  is  very  distinguishable  in  circumstances 
from  the  present,  as  there,  the  bankrupt  entrusted  his  creditor 
with  a  power  to  sell ;  and  when  he  had  disposed  of  the  pro- 
perty, the  sum  received  for  it  would  form  an  item  in  bii 
account,  and  it  might  consequently  be  considered   as  a  mu- 
tual trust ;   but  here,  tlie  trust  is    altogether  of  a   different 
description.     The  bankrupt  was  indebted  to  the  defendants 
as  the  acceptor  of  two  bills  of  exchange,  which  the  latter  had 
taken  up  on  his  account.    They  afterwards  gave  him  the 
guarantie  in  question,  which  rested  on  a  mere  contingency, 
namely,  to  indemnify  the  bankrupt  against  any  responsibility 
which  might  attach  to  him  by  holding  the  gunpowder  in  his 
hands  on  their  account.     No  case  has  ever  gone  tlie  lei^th 
of  shewing  that  this  can  be  considered  a  mutual  credit.    G/ea- 
fiie  V.  Edmunds  has  been  referred  to  in  the  course  of  the  argu- 
ment, where  it  was  decided,  that  when  the  contingency  which 
is  to  determine  the  nature  or   amount  of  the    debt    to  the 
bankrupt,   does  not  happen  until  after  the  bankruptcy,  the 
debtor  cannot  set  off  against  it  a  previous  debt  due   firom  the 
bankrupt.     So,  here,  the  loss  that  might  be  incurred  by  the 
defendants  in  consequence  of  the  guarantie  given  by  them, 
rested  on  a  contingency  which  did  not  take  place  until  after 
the  bankruptcy  of  Cook,  and  which  alone  could  determine 
the  amount  of  the  debt  due.    This,  therefore,  cannot  be  con- 
sidered as  a  mutual  credit  existing  between   Cook  and  the 
defendants  at  the  time  of  his  bankruptcy.     And  aldiough  the 
case  of  Gknnie  v.  Edmunds  must  govern  the  present^  still 
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this  could  not  be  deemed  a  mutual  credit,  either  on  principle,        1820. 
or  as  falling  within  any  of  the  previous  decisions.  ^  v^^^«^ 


Mr.  Justice  Park. — I  am  of  the  same  opinion  as  to  all 
the  objections  that  were  taken  at  the  trial.  As  to  the  first, 
there  can  be  no  doubt,  but  that  the  legal  result  of  the  guar 
rantie  was  properly  set  out  in  the  declaration,  as  an  indem* 
nity  for  the  bankrupt's  holding  and  delivering  up  the  powder 
to  the  defendants,  for  by  the  terms  of  the  instrument  itself, 
it  appeared  that  he  held  it  on  their  behalf.  It  cannot  be 
presumed  that  he  was  to  continue  to  do  so,  but  that  he  was 
to  retain  it,  subject  to  the  defendant's  order  for  delivering  it 
up  to  them ;  and  I  think  my  Brother  Wood  was  perfectly 
right  in  the  construction  he  put  upon  it  at  the  trial.  As  to 
whether  the  goods  were  properly  described  as  belonging  to 
the  bankrupt,  it  appears  that  the  execution  by  Andrews  was 
levied  and  executed  in  November,  1818,  nearly  three  months 
before  the  issuing  the  commission.  If  the  person  levying, 
had  been  at  the  time  cognizant  of  the  act  of  bankruptcy  pre- 
viously committed  by  Cook,  the  statute  of  the  49th  Geo.  3. 
would  not  apply,  as  it  enacts,  that  ''  in  all  commis- 
sions thereafter  to  be  issued,  all  executions  against  the 
lands  or  goods  of  a  bankrupt,  bona  fide  executed  and  levied 
more  than  two  months  before  the  date  of  the  commission 
shall  be  valid,  &c.  provided  the  person  at  whose  suit  such 
execution  shall  have  issued,  had  not  at  the  time  of  executing 
the  same,  any  notice  of  any  prior  act  of  bankruptcy  com- 
mitted by  such  bankrupt,  or  that  he  was  insolvent,  or  had 
stopped  payment."  The  express  object  of  that  statute  was  to 
protect  executions  of  this  particular  nature.  With  respect  to 
the  question  as  to  whether  the  guarantie  can  be  considered 
as  forming  the  subject  of  a  mutual  credit  under  the  5  Geo.  £. 
c.  SO.  s.  28.  it  is  now  unnecessary  to  say  that  sucli  credit 
ought,  in  point  of  strictness,  to  be  confined  solely  to  pecu- 
niary transactions,  but  since  the  case  of  Ex  parte  Deeze(a), 
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1820.-  it  is  too  late  so  to  confine  it.  The  doctrine,  however,  as  to 
"^"^  this  pointy  has  been  extended  to  its  fullest  length  in  Olke  v. 
9.  Smith ;  and  whether  that  case  has  not  carried  the  principle 

too  far,  it  is  unnecessary  now  to  determine.  In  jRmt  ?. 
Hart  (a)  this  question  was  fully  considered  by  the  Court,  who 
after  having  taken  some  time  for  deliberation,  determiDed  ii 
the  result,  that  in  order  lo  constitute  a  mutuml  credit  withii 
the  statute,  it  must  be  confined  to  pecuniary  denwDds  m 
such  credits  only,  as  in  their  nature  will  temiunte  in  a  debt; 
or  in  other  words,  to  confine  it  to  cases  where  goods  are  de* 
posited,  for  the  purpose  of  being  converted  into  money,  aad 
not  to  extend  it  to  a  mere  deposit,  where  a  aale  is  not  ooe- 
tcmplated  by  the  parties. 

Mr.  Justice  Burrouoh. — I  fully  agree  with  my  Lord 
Chief  Justice  and  my  Brother  Park,  in  the  opinions  iky 
have  delivered  on  all  the  points  submitted  for  the  consideratioa 
of  the  Court.  First,  it  is  quite  dear  from  the  terms  of  the 
guarantie  itself,  that  a  delivery  up  of  the  povrder  to  the  do> 
fendants  must  be  implied,  and  although  I  think  that  the  firrt 
count  is  substantially  good,  still  there  can  be  no  queslioi^ 
but  that  if  it  be  coupled  with  the  second  and  third,  the  d^ 
claration  may  be  well  sustained.  Secondly,  as  to  the  allega- 
tion that  tlie  goods  were  the  property  of  Cook  at  the  time 
they  were  taken  in  execution,  the  statute  49  Geo.  3.  c.  1^1« 
is  a  complete  answer  to  that  objection,  but  it  was  suffideat 
even  without  the  assistance  of  that  statute,  for  in  point  of 
fact,  they  were  his  goods  at  the  time  of  the  levy.  But  it 
is  averred  in  the  third  count,  that  they  were  taken  ^  as  and 
for  hb  goods,"  that  is  correct,  at  all  events,  as  they  were 
seized  as  his  property  at  the  time.  Thirdly,  as  to  whether 
tliis  be  a  mutual  credit,  which  is  the  most  material  point  to  be 
considered,  it  appears  to  me  that  it  cannot  be  so  deemed,  and 
that  the  cases  of  French  v.  Fenn  and  Rase  v.  Hart,  are  decmve 


(«)  Ante,  vol.  iL  547. 
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of  the  question,  and  that  the  principles  laid  down  in  them  are         1820. 
perfectly  correct.     In  the  former  (a)  an  action  was  brought      g^^^^ 
against  the  defendant  for  money  had  and  received  to  the  use      g^^-^^^^ 
of  the  plaintiffs  as  assignees  of  Cox,  a  bankrupt,  who  it  ap- 
peared was  indebted  to  the  defendant  at  the -time  of  his 
bankruptcy,  and,  had  entrusted  him  with  his  third  share  or 
interest  in  a  string  of  pearls  to  be  sold  by  the  defendant,  and 
the  profit  on  such  share  was  to  be  paid  to  Cox,  the  bank- 
rupt.   The  defendant  sold  the  pearls  after  the  bankruptcy  of 
Cox,  and  his  assignees  brought  an  action  against  the  defend- 
ant for  the  bankrupt's  share  of  the  profits,  and  the  question 
was,  whether  the  defendant  was  entitled  to  set  off  the  sums 
owing  to  him  from  the  bankrupt  in  bar  of  the  action  brought 
by  his  assignees  for  the  third  of  the  profits  arising  from  the 
sale  of  the  pearls ;  and  it  was  insisted  for  the  defendant,  that 
there  was  a  mutual  credit,  although  not  a  mutual  debt  at  the 
time  of  the  bankruptcy,  and  that  the  one  could  not  be  de- 
manded without  satbfyiug  the  other;  and  Lord  Mansfield 
there  said  (A),  that  ''  the  act  of  parliament  was  accurately 
drawn  to  avoid  the  injustice  that  would  be  done  if  the  words 
were  only  mutual  debts,  and  it  therefore  provided  for  mu- 
tual credit ;  that,  in  that  case,  credit  was  given  to  the  defendant 
for  a  row  of  pearls,  which  was  to  belong  in  thirds  to  three 
persons,  as  the  defendant  advanced  the  whole  money,  the 
other  two  were  to  pay  him  interest  for  their  shares  till  the 
pearls  were  sold ;  that  there  was  no  doubt  but  that  there  was 
a  mutual  credit,  that  the  bankrupt  had  trusted  the  defendant 
with  the  pearls,    and    that    he    had  trusted  the    bankrupt 
with  other  goods,  which  in  all  probabiUty  he  would  not  have 
otherwise  done,  that  that  was  the  real  justice  of  the  case  if 
there  had  been  no  bankruptcy,  and  that  the  bankruptcy  ought 
not  to  alter  the  real  justice  of  the  case."    It  is  quite  clear, 
therefore,  that  mutual   credits  may  be   constituted  on  pe- 
cuniary demands,  which  will,  from  their  nature,  necessarily 

(a)  Co9k€*$  Bwkrupi  Uwi,  7tk  §dU.  536.  (t)  Id,  5S8. 
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1820.  terminate  in  a  debt.  In  Rose  v.  Hart  (a)  an  action  of  trow 
was  brought  by  the  assignees  of  a  bankrupt,  for  cloths  left 
by  him  before  his  bankruptcy  with  a  fuller,  to  be  dressed ; 

BoRTOR.      ^^^^  ^,^^  ^j^^^^  ^  balance  due  from  the  bantrupt  to  the  de- 

fendant  for  work  previously  done  by  him  on   other  cloths 
which  had  been  delivered  to  him  at  various    times.     The 
assignees  tendered  to  the  defendant  the  sum   due  for  the 
work  done  on  the  cloths  then  in    his  possession^  and  de- 
manded  them  from  him,    but    the    defendant    refused   to 
deliver  them   up,  unless  he  was  paid  his  general  balance,  on 
the   ground   of   mutual  credit  under  the    5  Geo.  fi.  c.  30. 
'  s.  28.  and  the  Court  were  unanimously  of  opinion^  that  as 
the  defendant  had  received  these  cloths  for  the  purpose  of 
dressing  them  only,  he  had  no  right  to  detain    them  for  his 
general  balance  under  that  clause.      And  Lord  Chief  JiisCioe 
Gibbs,  in  commenting  on  that  section,  said  (&),  ''  Somethiif 
more   is  certainly  meant  by  mutual  credit  than   the  words 
mutual  d(3bt  import,  and  yet  upon  the  final  settlement,  it  b 
enacted  merely  that  one  debt  shall  be  set  oflT  against  the 
other.     We  think  that  the  legislature  meant    such    credits 
only  as  must  in  their  nature  terminate  in  debts,  as  where  a 
debt  is  due  from  one  party,  and  credit  is  given  by  hiro  to  the 
other  for  a  sum  of  money  payable  at  a  future  day,  and  which 
will  then  become  a  debt;  or,  where  there  is-a  debt  on  one 
side,  and  a  delivery  of  property,  with  directions  to  turn  it  into 
money  on  the  other."  These  two  cases,  if  taken  together,  clearly 
shew  what  was  meant  by  the  statute  to  constitute  a  mutual 
credit,  viz.  that  it  must  be  confined  to  those  demands  which 
shall  become  of  a  pecuniary  nature,  and  eventually  terminate 
in  a  debt.      Here,  however,   there  was  a   mere  guarantie, 
which    altogether    rested    in    damages,    and    under    which 
nothing   could   be   ascertained    until   after    verdict.     How, 
therefore  can  it  be  considered  as  a  mutual  credit,  or  be  said 
to  resemble  a  pecuniary  demand  ?     Previously  to  the  verdict 


(«)  Ante,  vol.  ii.  547.  {b)  Id.  550. 
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it  was  only  a  contingent  claim  for  unliquidated  damages,  and 
I  llierefore  think  there  was  no  ground  for  any  of  the  objec- 
tions that  have  been  raised,  and,  consequently,  that  this  rule 
must  be  discharged. 


1820. 
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Mr.  Justice  Richardson. — I  am  of  the  same  opinion, 
^s  to  the  first  point,  the  defendants  engaged  lo  guaranty 
Cook  against  any  responsibility  which  might  attach  to  him 
in  holding  the  gunpowder  in  his  magazine  on  their  behalf. 
It  must  therefore  be  necessarily  implied,  that  he  was  to  de- 
liver it  up  to  them  when  required  so  to  do.  It  has  been 
admitted,  that  if  it  belonged  to  the  defendants  as  owners,  be 
would  be  bound  to  do  so,  but  it  has  been  said,  that  it  was 
in  fact  the  property  of  Andrews.  The  defendants  however, 
claimed  it  as  being  theirs,  and  Cookf  the  bankrupt,  treated 
it  as  such.  It  therefore  appears  to  me,  that  the  allegation  in 
the  first  count  may  be  sustained,  but  at  all  events,  the  third, 
which  is  founded  on  an  executed  consideration,  is  sufficient; 
secondly,  the  statute  49  Geo.  3.  c.  121,  makes  the  goods 
taken  under  the  execution  by  Andrews,  the  property  of 
Cook,  and  his  assignees  cannot  rescind  or  invalidate  such  exe- 
cution. As  to  the  last  objection,  if  it  rested- entirely  on  the 
statute  5  Geo,  2,  c.  30.  s.  28;  there  can  be  no  doubt,  but 
that  it  extends  to  mutual  credit  as  well  as  mutual  debts ;  but 
it  is  directed  by  the  latter  part  of  that  section,  that  ''  what 
shall  appear  to  be  due  on  either  side  on  the  balance  of  such 
account,  and  on  setting  such  debts  against  one  another,  and 
no  more,  shall  be  claimed  or  paid  on  either  side  respectively.'* 
It  therefore  appears  to  me,  that  credit  and  debts  must  be 
considered  as  forming  the  subject  of  an  account  or  debt 
which  may  be  set  oif  against  some  other  account.  It  is  true 
that  this  statute  has  been  construed  to  extend  to  a  mere  de- 
posit of  goods,  but  the  right  line  of  distinction  was  drawn  in 
Rose  V.  Hart,  in  which  it  was  deemed  to  be  confined  to 
cases  where  the  credit  given  by  the  delivery  of  goods,  must 
in  its  nature  terminate  in  a  debt^  and  that  which  has  been 
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Ume  of  the  iotestalei  to  ^it,  od>  &c.  at,  8cc.  io  consideraUon 
of  the  premises,  and  that  the  intestate,  at  the  special  instance 
and  request  of  the  defendant  had  then  and  there  retsdoed  and 
employed  the  defendant  as  his  attorney  and  solicitor,  tq 
ascertain  and  investigate  the  title  of  Savory  to  the  said  pre-* 
mises,  and  to  cause  and  procure  the  same,  and  a  good  title 
thereto,  to  be  duly  and  effectually  conveyed  by  Savory  to 
the  intestate  as  the  purchaser  thereof,  for  certain  reasonable 
fees,  to  be  therefore  paid  by  the  intestate  to  the  defendant  in 
that  behalf;  the  defendant  undertook,  and  promised  the  in- 
testate in  his  life-time,  to  perform  and  fulfil  his  duty  in  the 
premises.  The  plaintiff  then  averred,  that  although  it  became 
and  was  the  duty  of  the  defendant,  under  and  by  virtue  of 
the  said  retainer,  to  investigate  carefully  the  title  of  Savory 
to  the  premises,  and  to  take  due  and  proper  care  that  a  bad, 
defective,  and  insufficient  title  to  the  same  should  not  be 
accepted  and  received  by  the  intestate  in  that  behalf  ;-^Yet 
that  the  defendant  not  regarding  his  duty  in  that  behalf,  but 
contriving,  &c.  to  deceive  and  defraud  the  intestate  in  his 
life-time,  did  not,  nor  would,  carefully  investigate  the  title  of 
Savory  to  the  premises,  nor  take  due  or  proper  care  that  a  bad 
or  insufficient  title  was  not  accepted  and  received  by  the 
intestate,  but  on  the  contrary  thereof,  the  defendant  wholly 
neglected  and  refused  so  to  do,  and  afterwards  and  in  the 
life-time  of  the  intestate,  to  wit,  on,  8cc.  at,  8&c.  the  de^ 
fendant,  in  violation  of  his  said  promise  and  undertaking, 
caused  and  procured,  and  suffered  and  permitted  the  intes- 
tate without  his  knowledge  or  consent,  to  accept  and  receive ; 
and  the  intestate  in  his  life-time,  did  then  and  there  accord- 
ingly accept  and  receive  from  Savory,  a  bad,  defective  and 
insufficient  title  to  the  premises,  and  thereupon  such  title 
was  then  and  there  conveyed  by  Savory  to  the  intestate  in  his 
life-time,  and  the  intestate  paid  Savory  as  the  consideration 
money  in  that  behalf,  2000/. — By  means  of  which  said  several 
premises,  the  intestate  in  his  life-time,  and  until  and' at  the 
time  of  his  death,  Ipeld  the  premises  on  a  bad  and  ii^sofficienl 
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form  of  the  action  must  be  considered.     Pinchon's  case  {a)         1820. 

Arst  established,  that  an  action  of  assumpsit  was  maintainable      „  ^^^^^ 

^  Knights 

against  executors  for  the  non-payment  of  money  due  from  _  v. 
their  testator,  on  the  ground,  that  the  testator  could  not  wage 
his  law.  Although  there  may  be  an  implied  promise  arising 
put  of  a  contract,  still,  here,  the  misfeasance  is  the  gist  of  the 
action ;  and  it  is  a  general  rule,  that  if  a  person  in  the  course 
of  his  professional  employment,  has  been  guilty  of  neg- 
ligence, ignorance,  or  want  of  skill,  the  remedy  is  by  action 
on  the  case  in  nature  of  tori,  although  it  may  involve  a  matter 
of  contract.  In  S/aUr  v.  Baker  and  Stapleton  (b)  an  action 
on  the  case  was  brought  against  a  surgeon  and  an  apothe- 
cary, for  unskilfully  disuniting  a  callous  of  the  plaintiff's  leg, 
after  it  had  been  set  by  them.  The  declaration  there  was  framed 
on  the  breach  of  contract,  and  the  defendants  pleaded  not 
guilty.  No  objection  was  there  raised  as  to  the  action's 
amounting  to  a  tortf  but  as  there  was  no  evidence  of  want  of 
skill,  it  was  insisted,  that  it  should  have  been  trespass,  as  the 
act  was  done  without  the  plaintiffs  consent,  but  the  Court 
over-ruled  the  objection.  The  equitable  construction  of  the 
statute  4  Edic.  3.  c.  7*  by  which  executors  may  have  an 
action  of  trespass  for  a  wrong  doue  to  their  testator,  does  not 
apply  to  this  case,  as  the  operation  of  that  statute  has  always 
been  confined  to  instances  where  the  testator  had  a  defined 
and  specific  interest  in  the  thing  sued  for,  and  the  injury 
must  be  direct  and  immediate  to  his  personal  estate.  The 
case  of  Rutland  v.  Rutland  (c)  is  illustrative  of  this  prin- 
ciple, where  it  was  held,  that  an  action  of  trover  will  lie  by 
an  executor,  on  a  conversion  of  the  testator's  goods  in  his 
life-time,  but  a  distinction  is  tliere  drawn  between  the  com- 
mon law  right  and  the  statute  4Edw>  3.  c.  7,  and  the  case 
was  decided  on  the  groimd  that  it  came  within  the  equity  of 
that  statute,  if  not,  the  action  could  not  have  been  maintained ; 


(«)  9  Rep,  87.  (6)  8  IVUt.  359.    See  also  BulUr*s  Niti  Priw,  7S. 
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but  such  action  will  not  lie  against  an  executor  for  a  coorer' 
sion  by  his  testator,  Hambly  v.  TroU^a). — [^Lord  Chief  Justice 
Dallas, — It  seems,  that  an  executor  may,  in  the  right  of  hii 
testator,  maintain  an  action  on  simple  contracts  in  wriba^ 
or  not  in  writing,  either  express  or  implied  (6).J — T)m  cm 
is  wholly  distinguishable  from  those  of  covenant,  or  contnc^ 
affecting  the  personal  property  of  the  deceased,  as  there  a 
right  of  action  descends  to   his  representative    at  comffloi 
law.     In  Kingdon  v.  Nottle(c),  Mr.  Justice  Le  Blanc  aid, 
that  ^*  the  distinction  which  attends  real  and  personal  cov^ 
nants  with   respect  to  the  course  in  which  they  go  to  the 
representatives  of  the  person  with  whom   the  covenants  ait 
made,  is  a  clear  one  ;  real  covenants  run  with  the  land,  aid 
either  go  to  the  assignee  of  the  land,  or  descend  to  the  bdr, 
and  must  be  taken  advantage  of  by  him  alone ;  but  persoml 
covenants  must  be  sued  for  by  the  executor.'*     So,  m  ik 
breach  of  a  precise  contract,  the  effect  would  be  the  same,  bat 
it  has  always  been  considered  otherwise,  with  respect  to  ao 
implied  contract,  or  tort  arising  out  of  such  contract.   Where 
there  is  a  mere  duty,  the  action  will  not  survive,  as  in  the 
case  of  deceit,  which  is  in  the  nature  of  a  personal  tort, 
arising  out  of  a  contract.     In  Bttfeild  v.  Coilard  (d)  it  wai 
held,  that   an   administrator  might    maintain    an   action  of 
assumpsit  on  a  contract  for  the  benefit  of  a  third  person,  it 
being  an  injury  to  the  personal  estate  of  the  intestate,  as  the 
consideration  moved  from   him,  and  the  promise  was  made 
to  him.     But  there,  the  personal  estate  of  the  intestate  vai 
injured.     A  plaintiff  cannot  vary  his  right   by  adopting  a 
particular  form  of  action.     The  plea  of  Not   Guilty  is  is 
substance   the   only   good   defence  to    this    action,    for  it 
merely  amounts    to  a  wrong  done   to  the    person  of  the 
deceased    in    his    life-time,     and    although    it    might   be 


(rt)  Cowp,37l,  {b)  See  TolUr  on  Executors^  3d  edit,  4,*>3  who  cit« 

Com,  Dig,  tit.  Adminintration,  i).  13.    8  liac,  Abr.  59.  92,   in  siniport  of 
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carried  so  far  as  to  be  construed  a  contract,  still,  it  could        1620. 
only   be  implied ; — the  breach  of  it  did   no    direct    injury 
to  his   personal  propertyi    but   affected  him  only,   and    it  v. 

therefore  falls  within  the  general  rule,  that  actio  person-  uarlbs, 
a  Us  morilur  cum  persona.  Besides,  if  this  were  a  contract, 
it  relates  immediately  to  the  realty,  and  as  the  estate  was  not 
sold  by  the  intestate  in  consequence  of  his  being  unable  to 
obtain  a  sufficient  title,  it  descended  to  the  heir,  and  as  be  is 
the  only  person  injured,  the  action  should  have  been  brought 
in  his  name,  and  not  by  the  plaintiff  as  administrator.  In 
Lucy  V.  Levington  (a)  it  was  resolved,  that  an  executor  might 
bring  an  action  of  covenant  for  quiet  enjoyment  on  a  cove- 
nant with  the  vendee,  his  heirs  and  assigns,  as  the  eviction 
being  to  the  testator,  he  could  not  have  an  heii*  or  assignee 
of  the  land,  and  therefore  that  the  damages  belonged  to  the 
executor,  though  not  named  in  the  covenant,  for  he  repre- 
sented the  person  of  the  testator.  There,  too,  the  realty  was 
gone,  but  here,  the  estate  remains  as  it  didduring  the  life  of  the 
intestate,  and  his  heir  at  law  only  is  deteriorated.  Secondly,  the 
declaration  is  defective  on  the  face  of  it,  as  there  is  no  alle- 
gation, that  the  defendant  professed  to  carry  on  the  business 
of  an  attorney  or  solicitor,  or  that  he  undertook  to  ascertain 
Savory's  title  to  the  estate  in  that  character,  but  merely,  that 
the  intestate  employed  him  as  such.  If  tlie  intestate  had 
chosen  an  indifferent  or  illiterate  person,  it  would  be  his  own 
act,  and  perfectly  consistent  with  the  averment  in  the  decla- 
ration, for  it  is  not  stated,  that  the  defendant  conducted  him- 
self improperly,  or  carelessly,  as  an  attorney,  but  merely,  that 
he  did  not  carefully  investigate  the  title,  or  take  due  care  that 
an  improper  one  should  not  be  accepted  by  the  intestate. 

Mr.  Serjt.  Frere,  contra,  was  stopped  by  the  Court. 

Lord  Chief  Justice  Dallas. — Tlie  only  question  in  this 
case  is,  whctlicr  the  plaintiff,  as  administrator,  can  sue  for  a 
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breach  of  contract  stated  to  have  been  made  by  the  defiend- 
ant  with  the  hitcstate  in  his  life-time.     It  is  expressly  alleged 
in  the  declaration,  that  it  was  an  injury  to  his  personal  estate 
during  his  life.     It  has  been  contended  however,  that  the 
action  is  in  substance  founded  in  tort,  although  it  is  in  fonn 
framed  as  being  in  the  nature  of  a  contract.     But  it  fau 
been    admitted,    and  most  properly,  that  it    is  immateriii 
whether  it  be  in  the  form  of  tort  or  contract,  as  the  sab- 
stance  only  must  be  looked  at.    How,  then,  is  the  dechn* 
tion  framed  ?     It  states,  that  the  defendant   was  emplojed 
by  the  intestate  as  his  attorney  to  investigate  tiie   title  of  n 
estate  to  be  conveyed  to  such  intestate  as  purchaser,  that 
the  defendant  faithfully  promised  so  to  do,  and  to  cause  a 
good  title  to  be  effectually  conveyed    to   him.     Then  the 
breach  assigned  is,  that  he  did  not  do  so,  but  that  intiw 
life-time  of  the  intestate,  he  caused  him  to  accept  a  defective 
title  without  his  knowledge,  and  in  violation  of  the  pronnse 
so  made  to  him  by  the  defendant,  whereby  a  special  damage 
had  accrued  to  the  intestate  and  his  personal  estate,  as  is  folly 
set  out  in  the  declaration.     It  having  been   conceded  by  oj 
Brother  D'Ot/ley,  that  the  form  of  the  action  makes  no  dif* 
ference,  there  appears  to  me  to  be  an  end  of  the  questioo. 
Can  it  for  a  moment  be  doubted,  but  that  au  injury  was  sus- 
tained to  the  personal  estate  of  the  intestate,  by  the  defendant's 
not  investigating  the  title  ?     It  is  stated  on  the  record  that  he 
promised  to  do  so,  and  that  a  direct  injury  accrued  to  the 
intestate  in  his  life-time,  by  his  not  being  enabled   to  dispose 
of  the  estate,  in  consequence  of  the  ^feudant's  having  ac^ 
cepted  a  defective  title ;  that  he  was  thereby  put  to  great 
cxpence  in  endeavouring  to  obtain  a  good   title  to  the  pre- 
mises, which  became  uncultivated  and  lessened    in  value. 
Besides,  the  defendant  by  demurring,  has  admitted  tiie  pro- 
mise, as  well  as  the  allegation  in  the  declaration,  of  an  injury 
having  accrued  to  the  personal  esUte  of  the  intesUte  in  his 
life-time.     With  respect  to  the  second  •bjection,   it  is  sUted 
in  the  declaration,  that  the  intestate  retained  and  employed  the 
defendant  ab  his  attorney  aud  solicitor ;  that  is  quite  sufficient 
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I  therefore  feel  no  difficulty  in  sayii^,  that  the  plaintiff  is       1820 


entitled  to  judgment 

Mr.  Justice  Park.— -I  am  of  the  same  opinion.  From 
the  case  of  Lucyy.  Levington  to  the  present,  it  has  been, 
invariablj  holden,  that  where  a  contract  has  been  broken,  and 
a  damage  accrued  to  a  testator  in  his  life-time,  that  hii 
executor  may  sue,  although  the  breach  of  such  a  contract 
may  arise  out  of,  or  relate  to  land.  In  diat  case  as  .reported 
in  renins  (a),  it  is  stated,  that  '^  it  was  agreed  by  all  the 
Justices  (of  whom  Lord  £/a/e  was  one),  that  though  the  cove* 
nant  were  made  only  to  /.  S.  his  heirs  and  assigns,  and  it 
were  an  estate  of  inheritance,  yet,  the  breach  being  in  the 
testator's  life-time,  the  executor  had  well  brought  the  action 
for  the  damages."  That  case  was  alluded  to  and  its  doctrine 
adopted  by  Lord  Ellenborough  in  Kingdon  v.  NoUle  (b\ 
but  the  distinction  there  taken  by  the  Court  was,  that  the 
damage  was  not  stated  to  have  accrued  m  the  life-time  of  the 
testator.  So^  in  King  v.  Jones  (c)  Mr.  Justice  Heathy  in 
delivering  the  judgment  of  the  Court,  distinguished  that  case 
from  Lucy  v.  Levington,  because  in  the  latter- the  damage 
was  sustained  in  the  time  of  the  ancestor.  >Uere,  however,  it 
is  expressly  stated  on  the  face  of  the  declaration,  that  a 
damage  accrued  to  the  estate  of  the  intestate  during  bis  life, 
as  he  was  prevented  from  selling  the  premises  in  question, 
owing  to  the  defendant's  not  having  taken  proper  care, 
in  investigating  the  title  of  the  person  from  whom  diey 
were  purchased. 

Mr.  Justice  Burrouoh. — A  distinction  has  been  at- 
tempted to  be  drawn  in  this  case  between  an  express  or  an 
implied  contract,  but  it  makes  no  difference  whatever,  as  the 
whole  of  the  transaction  rests  on  contract.  It  »  now  too 
late  to  doubt,  whether  a  person  retained  by  another  as  an 
attorney,  is  not  bound  to  do  his  duty  in  the  course  of  such 

(a)  Vol.  1. 176k?— —(2»)  1  Mank  ^  Selw.S65.  (<?)  1  Monk.  lit. 
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1B30.  professional  employment.  Such  doty  does  not  arise  from  so 
implied  promise,  nor  does  it  form  the  subject  of  tori  alone. 
But  the  defendant,  being  an  attorney,  expressly  contracted 
QvARLBi.  ^jIj  the  intestate  to  investigate  a  title  to  an  estate,  of  whidi 
the  latter  became  the  purchaser,  on  the  fsuth  of  such  investi- 
gation. If  it  should  be  held,  that  the  plamtifF  as  administrator, 
could  not  maintain  this  action  against  the  defendant,  none 
whatever  could  be  brought,  although  the  intestate's  estate  hid 
received  a  material  injury  through  his  carelessness  and  nus- 
conduct.  It  is  quite  clear,  that  an  action  for  the  injiiry 
sustained,  could  not  be  brought  by  the  heir  ;  for  the  contnct 
of  the  defendant  does  not  run  with  the  land ;  still,  if  it  did, 
the  plaintiff,  as  administrator,  would  have  a  right  to  sue  for 
the  damage  sustained  in  tx>D8equence  by  the  intestate  in  his 
life-time.  The  declaration  contains  four  special  counts,  in  ill 
of  which,|tliere  is  an  express  promise  alleged  by  the  defendant 
This  promise  he  has  admitted  by  the  demurrer,  and  the 
action  is  expressly  founded  on  it,  as  being  tbe  *  substuxe 
of  the  contract.  This  therefore  appears  to  me  to  be  not 
only  the  proper  but  most  convenient  form  of  action.  la 
Atkins  V.  Hill  {a)  it  was  held,  that  assumpsit  lay  upon  a  pro- 
mise by  an  executor  to  pay  a  legacy  in  consideration  of  assets, 
as  such  promise  was  grounded  on  a  good  and  sufficient  con- 
sideration, viz.  that  the  defendant  had  assets  to  discharge  die 
legacy.  But  in  Deeks  v.  StruU  (6),  it  was  decided,  tbt 
legacies  were  not  recoverable  at  law,  but  only  in  equity. 
Here,  enough  is  stated  on  the  face  of  the  record,  to  shew 
that  a  damage  accrued  to  the  intestate's  personal  estate  dur- 
ing his  life,  and  that  the  defendant  expressly  promised  him 
to  investigate  and  take  due  care  that  a  proper  title  should  be 
furnished ; — it  was  therefore  unnecessary  to  shew  that  such 
promise  was  made  by  the  defendant  in  his  professional  cha- 
racter of  an  attorney. 

Mr.  Justice    Richardson. — ^Threc    objections     have 


(a)  Cowp,  284 {b)  5  Term  Rep.  690. 
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been  raised  as  to  the  plaintifTs  right  to  maintain  this  action ;        1820. 
first,  that  it  in  substance  arises  out  of  a  tort ;  secondly,  that      ^^^i-^^ 
if  it  were  a  contract,  it  ran  with  the  land,  that  the  heir  was  «• 

damnified,  and  that  he  alone  could  sue;  and,  thirdly,  that 
the  declaration  is  defective  in  point  of  form.  As  to  the  first, 
this  action  both  in  form  and  substance  is  founded  on  a  con- 
tract. No  negligence  can  be  imputed,  to  the  defendant, 
except  on  his  retainer.  Although  the  intestate  himself  might 
have  brought  an  action  of  tort  in  his  life-time,  still,  the  injury 
he  sustained,  arose  from  a  breach  of  contract.  He  might  have 
elected  to  have  sued  the  defendant  either  in  tort  or  assumpsit, 
but  the  foundation  of  his  action  rested  on  contract.  It  is 
quite  clear,  that  in  cases  of  a  promise  made  to  a  deceased, 
if  an  injury  accrues  to  his  personal  estate  by  a  breach  of 
it  during  his  life-time,  that  the  right  of  action  descends  to 
his  representative.  It  has  been  contended,  however,  that 
in  the  present  instance  the  action  died  with  the  intestate. 
If  a  person  contracts  with  a  coach  proprietor  to  be  safely 
and  securely  carried  from  one  place  to  another,  and  through 
the  negligence  of  the  servant  of  such  proprietor,  the  coach  be 
overturned,  in  consequence  of  which  the  passenger  so  con- 
tracting dislocates  or  fractures  a  limb,  and  owing  to  his  confine- 
ment in  procuring  a  cure,  his  personal  property  sustained  an 
injury ; — although  he,  during  h'ls  life-time,  might  sue  the  pro- 
prietor in  assumpsit  or  tort,  still  his  representative  may  main- 
tain an  action  on  the  contract  after  his  death,  to  carry  him 
safely,  and  recover  damages  for  the  injury  which  had  accrued 
to  his  estate  from  the  breach  thereof.  Secondly,  if  the  heir 
alone  could  sue,  no  action  whatever  could  be  maintained 
against  the  defendant,  for  it  was  not  a  contract  which  ran 
with  the  land ;  and  even  if  it  did,  and  there  were  a  breach  of 
it,  and  a  damage  accrued  to  the  intestate  in  consequence 
during  his  life,  his  representative  alone  could  sue,  according 
to  the  case  of  Lucy  v.  Levingion,  As  to  the  last  objection, 
it  was  alleged  in  the  declaration,  tliat  the  defendant  was 
retained  and  employed  by  the  intestate  as  his  attorney.    To 
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1B20         this,  the  defendant  has  merely  demurred   generally,  lie  liai 
J^^        not  therefore  objected  to  the  form  of  the  allegation,  and  it 

Kmgiiti  •'  . 

r.  must   be  implied  that   he  was  bound    to  ful61   his  datyu 

QLAKL£i.  , 

such. 

Judgment  for  the  plaintiff. 


^^  w'7r  '  Teall  v.  Auty  and  Dibb. 

June  14. 

JnassumpsU      Til  IS  was  an  action  of  assumpsit  to  recover  4oL  beioetk 

lor  goods  sold,  ^  ... 

and  on  an  ac-  balance  of  an  account  due  to  the  plaintiff  in    respect  of  a 

count  jitatrd, to  ,  .         ^        i  u        •  -i  a- 

recover  the  va-  large  quantity  of  poles  or  young  trees,  sold  whilst  staaduig, 
JoU^fuS  and  afterwards  cut  down,  and  delivered  bj  the  plaintiff  to 
^i*  **'°.'"  5**^.     the  defendants.     The  declaration  contained  counts  for  goods 

pinuititr  bv  the  ® 

duiendaut's,  sold  and  delivered,  the  common  money  counts,  and  oo  as 
^ards  carried  account  stated.     Plea,  general  issue. 

away  by  I  hem; 

it  appeari  d  in  ^ 

evidence,  that       At  the  trial  of  the  cause  before  Mr.  Justice  Baylew^tUt 

at  the  time  of    .  rr     i    •  i     i         i         i   •      -r*-  •• 

the  bargiiin  l^st  assizes  at  York,  it  appeared,  that  the  plamtia  was  a  dup- 
raudums  hi*'  Wright,  and  in  the  habit  of  purchasing  growing  timber,  the 
writing  had      lars^est  of  which  he  kept  for  his  own  use,    and  sold  the 

been  made,  .  . 

bnt  which  smaller  to  third  persons.  That  he  had  accordingly  sold  sooie 
stamped  nor  growing  poles  to  the  defendants,  the  whole  of  which,  a^ 
Sties.**^!? ^  being  felled  by  the  plaintiff,  were  delivered  to  and  carried 
Mm  aNo  prov-  awav  by  them.    For  the  plaintiff  it  was  proved,  that  his 

ed,that  tlw^  de-       ../,  ,  ,.r.  ri,- 

tendants,  after  original  demand  on  the  defendants  for  the  poles  m  questioB, 
carruMi^away  *^  amounted  to  1 8 1  /.  which  had  been  reduced  by  payments  to 
adnntfed  tjjg  above  sum  of  45/.     That  repeated  applications  had  been 

tliat  a  bainnrc  *  ^ '■ 

Mas  due  to  ihe 
plaintirt'j  un- 
der these  cinMimxtancrs  the  plaintiff  was  nonsuited: — Held,  that  snch  non»nit 
fias  proper,  vis  it  was  not  proved  that  the  defendant}  had  admitted  a  precise 
and  definite  sum  to  be  due  to  the  plaintiff,  and  therefore  that  he  could  not 
recover  on  tlie  areonnt  stated,  without  reference  to  the  memorandums,  which 
were  not  :idinivsil))e  in  evidence ;  but  as  the  contract  had  been  executed  bj 
the  defendants,  they  havini^  carried  away  the  poles,  tlic  Court  granted  the 
plauitiff  u  new  trial  on  payment  of  costs. 
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made  to  them  both  for  the  payment  of  this  sum,  and  that        1820. 
they  had  acknowledged  a  balance   to  be  due  to  the  pla'm- 


AUTY. 


tiff.     On  the    cross-examination    of  one  of  the    plaintiff's  r. 

M'itnesseSy  it  turned  out  that  there  was  a  memorandum  in  hi^ 
pocket  booky  written  by  him  at  the  time  the  bargain  was 
made^  but  it  was  neither  stamped  nor  signed  by  either  of 
the  parties,  by  which  it  appeared,,  that ''  on  the  1 1th  of  March, 
1818,  Teall  sold  to  AiUy  and  Dibb  all  the  small  poles 
in  a  certain  plantation  therein  named,  under  four  feet 
measurement,  at  Is*  4d.  each.  That  the  plaintiff  was  to  be 
paid  for  them  before  the  month  of  February,  following;  that 
he  was  to  mark  and  fell  the  poles,  and  the  defendants  were 
to  carry  them  away/' — The  plaintiff's  hand-writing  to  this 
memorandum  was  about  to  be  proved,  when  it  was  objected 
for  the  defendants  that  it  was  not  admissible  in  evidence,  as 
it  was  neither  stamped  nor  signed  by  the  parties,  and  that  the 
action  was  not  maintainable  unless  such  a  document  had  been 
duly  made  and  ^executed,  as  it  was  a  contract  for  the  sale  of 
standing  trees,  which  were  an  interest  in  land,  and  to  be  con- 
sidered as  part  of  the  realty.  For  the  defendants,  a  similar  me- 
morandum was  produced,  in  the  hand-writing  of  the  plamtiff, 
but  not  stamped  or  signed  by  either  of  the  parties,  in  which  the 
contract  was  stated  to  have  been  made  with  the  defendant 
Dibb  alone.  The  Learned  Judge  was  of  opinion,  that  the  con^ 
tract  only  could  be  looked  at,  which  was  not  admissible  in 
evidence,  it  being  neither  stamped  nor  signed  by  the  defend- 
ants, and  that  the  memorandum  produced  by  them,  induced 
a  suspicion  in  his  mind  that  the  action  had  been  improperly 
brought  against  both,  Dibb  only  being  mentioned  therein. 
He  accordingly  directed  a  nonsuit,  with  liberty  for  the  plain- 
tiff to  move  to  set  it  aside,  in  case  the  Comt  should  be  of 
opinion  that  he  was  entitled  to  recover. 

Mr.  Serju' Hullock,  in  the  last  Term,  obtained  a  rule  nisi, 
that  the  nonsuit  might  be  set  aside,  and  instead  thereof,  a 
verdict  entered  for  the  plaintiff  for  45/.  He  relied  on  Knowles 


(a)  3  Etp,  tlS. 


AtTY. 
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trading  party,  would  be  a  good  and  valid  objection;  but  1820. 
\vhatever  the  original  contract  might  have  been,  the  poles  teTm 
were  severed  by  the  plaintiff,  and  afterwards  taken  away  by 
the  defendants.  The  agreement  was  then  executed,  as  tliey 
had  all  the  benefits  they  could  possibly  derive  under  it ;  and 
it  has  been  established  by  a  number  of  cases,  that  where  an 
agreement  has  been  exeQited,  the  party  is  entitled  to  recover, 
although  he  would  not,  in  case  he  had  commenced  an 
action  on  such  contract  before  it  had  been  so  executed. 
Here  however,  it  has  been  contended,  that  the  plaintiff  is  en- 
titled to  recover  on  the  account  stated.  If  it  had  been 
proved  that  a  certain  sum  was  agreed  to  be  paid  by  the  de- 
fendants, as  the  balance  due  to  the  plaintiff,  the  case  of 
Knoales  v.  Michel  would  be  expressly  in  point ;  but  there, 
the  defendants  admitted  a  precise  sum  to  be  due.  That 
case,  therefore,  does  not  meet  the  present,  in  which  the 
difficulty  is,  to  ascertain  what  is  due,  no  promise  having  been 
proved  by  the  defendants  to  pay  a  definite  and  certain  sum, 
but  merely  the  balance  due  from  them  to  the  plaintiff.  The 
promise  might  have  been  made  with  reference  to  the  memo- 
randum, which  not  being  stamped,  was  not  admissible  in 
evidence;  for  in  Brewery.  Palmer (fi),  which  was  an  action 
of  assumpsit  for  use  and  occupation,  and  it  appeared,  on  the 
examination  of  a  witness,  that  the  defendant  held  under  a 
written  agreement.  Lord  Eldon  decided,  that  it  could  not  be 
received  in  evidence,  for  want  of  a  stamp,  and  the  plaintiff 
was  not  allowed  to  go  into  general  evidence,  as  the  agree- 
ment was  the  best  evidence  of  the  nature  of  the  occupa- 
tion, and  where  there  is  an  actual  contract,  none  can  be 
implied.  At  all  events,  the  plaintiff  could  only  be  entitled 
to  recover  under  the  count  on  an  account  stated,  and  as  no 
fixed  sum  was  proved  to  have  been  admitted  by  the  defend- 
ants to  be  due  to  him,  the  nonsuit  was  proper.  Un- 
der all  the  circumstances,   however,    we  think  that  a  new 


A 
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1820.  trial  may  be  granted  to  the  plaintiff,  on  the  payment  of 
costs,  as  he  might  have  been  enabled  to  prove  Ae  enct 
amount  due  to  him  from  the  defendants  by  evidence,  ia- 
dependently  of  the  agreement.  If  such  evideoce  had  beei 
given  at  the  trial,  the  plaintiff  would  have  been  entided 
to  recover  on  the  account  stated.  The  Court,  howefciy 
will  make  enquiry  of  the  learned  Judge  who  tried  tk 
cause,  as  to  the  general  tenor  of  the  evideoce,  and  the  fixH 
as  proved. 

Mr.  Justice  Park  on  this  day  stated,  that  he  had  spoken 
to  Mr.  Justice  Bayley,  who  had  no  recollection  of  any  evi- 
dence being  tendered  at  the  trial,  to  shew  an  admission  br 
the  defendants,  that  any  definite  sum  was  due  from  dies 
to  the  plaintiff;  but  the  Court  still  thought  that  he  vns  en- 
titled to  a  new  trial,  on  the  payment  of  costs,  and  on  tbm 

terms  made  the 

Rule  absolute  for  a  new  trial  (a> 

(a)  So,  in  Rex  t.  Si.  PauVa  Bedford  InkabUanit,  6  Term  Rep.  4St»  it 
was  decided,  that  to  enable  an  apprentice  to  gain  a  settlement^  by  icTf- 
ing  a  second  roaster,  the  service  must  be  performed  with  the  coueitof 
the  first  master ;  and  if  the  agreement  between  the  first  and  second  bbi- 
ter,  expressing  such  consent,  cannot  be  received  in  evidence  for  wut«f 
a  stamp,  parol  evidence  of  the  agreement  cannot  be  admitted.  Bst,  is 
Doe,  d.  Wood  T.  Morris,  IS  East.  SS7,  where  the  plaintiff's  witaeai  hP- 
ing  proved  payment  of  rent,  said,  on  cross-examination,  that  an  ague- 
ment  in  writing  relative  to  the  lands  in  question,  had  been  produced M 
a  former  trial  between  the  parties,  bnt  he  did  not  know  the  conteiiliff 
it ;  and  another  witness  proved,  that  he  had  seen  sacb  agreement  is  Ike 
hands  of  the  plaintiff's  attorney  that  morning ;  yet,  as  no  notice  hid 
been  given  by  the  defendant  to  produce  the  agreement,  the  Court  keW, 
that  this  general  evidence  was  not  sufficient  to  exclude  the  parol  cfi- 
dcnce  of  payment  of  rent,  or  to  rebut  tlie  inference  of  a  tenancy  froai 
year  to  year  arising  from  it.  So,  in  aantmpait  for  a  crop  of  pen 
bargained  and  sold,  where  it  was  proved  that  there  had  bees  a 
written  agreement  between  the  parties,  on  the  subject  of  the  actioB, 
and  that  it  was  not  staiii()ed,  the  Court  held,  that  no  secondary  evi- 
dence could  be  received  of  its  contents,  although  it  appeared  to  have 
been  destroyed  by  the  wrongful  act  of  the  party  who  took  the  objectioa. 
Jtippiner  v.  Wright,  2  Bam.  ^  Aid,  478.  But  where  an  nnstamped 
agreement,  for  the  purchase  of  a  lease,  was  drawn  np,  but  not  agaed 
by  either  ot'tlic  parties,  it  was  holden,  that  this  did  not  prevent  thepartr 
suing  upon  it  from  reporting  to  the  common  counts.  Adams  v.  Fi 
2  Stark,  977, 
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IN  THE  EXCHEQUER  CHAMBER. 


MoNKHousE,  Wright,  and  Fairbairn,  v.  Hay  and      Satnrday, 

June  17. 
Another,    Assignees    of  Matthews,   a    Bankrupt. — 

(In  error.) 

This  >%'as  an  action   of  asmmpsit  for  money  had  and  re- Tlie  Ship  Re« 
ceived  by  the  defendants  below  (plaintiffs  in  error),  to  the  t6Geo,5.e.60, 
use  of  the  plaintiffs  below  (defendants  in  error),  as  assignees  ^gg^d^'t^' 
of  Thomas  Matthews,  a  bankrupt. — Plea,  General  Issue.       tend  to  repeal 

%  or  pre?ent  the 

operation  of 

A  special  verdict  found,  that  on  the  11th  of  May ,  1816,  a  ^i  Jte.  i.  c.i9« 
commission  of  bankrupt  was  issued  against  Matthews,  on  an  Ji^itcr^'**** 
act  of  bankruptcy  committed   by  him  in  December,  1&15:  •hipt:— TUm- 

,,-x  o  r  t  '    fore,  where  tb© 

and  that  on  the  IQtn  of  June,  1816,  an  assignment  of  bis  onrnerofatbip 

property  was  duly  made  to  his  assignees  (the  defendants  in  er-  tero?ki  her'to 

ror).  That  the  bankrupt  was  the  sole  owner  of  a  ship  called  *^v ^*;  ^^  ^^^» 

...  wo  became 

the  Dolphin,  which  was  duly  registered  at  the  Ctistom-Houae  the  registered 

at  Sunderland,  and  that  he  was  indebted  to  the  defendants  his  permbsion 

below  in   the  sum  of  795/.  145.  Sd. ;  that  on  the  22nd  of  H'®  o^n^r  con ' 

'    ^  tinued  to  have 

November,  18)5,  an  indenture  of  bargain  and  sale  (reciting  tbeship  in  his 
the  certificate  of  the  registry  of  the  ship),  was  made  and  exercised  alT 
executed  by  Matthews,  and  Fairbaim  (one  of  the  defendants  JJ?!  oveVbe7' 

below),  by  which  the  former  assigned  the  Dolphin,  then  at  ^^^^^  *>«  ^- 

.  came  bank- 

sea,  to  Fairbairn,  to  hold  the  same  to  him,  in  trust  for  sale,  rupt :— Held, 

as  security  for  the  said  sum  of  795/.  145.  Sd.  so  due  to  him  perty  in  the' 
and  his  co-partners  (the  defendants  below),  if  it  were  not  ''"P  P^««^  to 

■^  ''  tlie  assignees  of 

paid  on  or  before  the  22nd  of  May,  1816.     Tlien  followed  *ncb  owner,  al- 

provisoes    by  Matthews^    that   the     receipt    of  Fairbairn  gister  was  doly 

should  discharge  the  purchaser  of  the  ship;    that  he  {Mat-  ^j^s!^oTefbe 

thews)  had  full  power  to  assign   her :   and  that  he  would  ^^^  o^  bank« 

roptcy. 
keep  her  insured  until  the  payment  of  the  sum  in  question. 

VOL.  IV.  o    o 
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1820.        The  deed  then   contained  a  covenant  by  Fairbairn  to  re* 
_-  ""^^""^         assign  the  ship  to  Matthews,  on  pavnient  of  the  above  sook 

MONKHOUSB  *  '^  >'         "^  •' 

r.  ^nd  lastly,  it  was  agreed  and  declared  between  both  the  par- 

ties,  that  until  the  ship  should  be  sold  under  the  trust  con- 
tained in  the  deed/'  it  should  be  lawful  forMatiJtews  to  hue, 
hold,  and  enjoy  the  same,  and  to  receive  and  take  the  gu» 
and  profits  thereof,  to  and  for  his  own  use  and  benefit,  vridn 
out  the  lawful  let  or  interruption  of  Fairbairn,  or  any  per- 
son claiming  under  him/'    The  special  verdict    then  found, 
that  a  copy  of  this  deed  was  delivered  on  the    said  22iid  of 
November,  1815,  to  the  proper  officer  at  the  Custom-Hoon 
at  Sunderland,  who   duly  made  the  entries  thereof,  as  re- 
quired by  the  Register  Acts.  That  at  tlie  time  of  the  exeat* 
tion  of  the  deed,  the  ship  was  at  sea,  but  returned  to  Sm^ 
derland  a  few  days  afterwards ;    that  on  the  29th  of  Nb- 
vember  (being  within  ten  days  after  her  return),  the  proper 
indorsement  was  made  on  the  certificate  of  the  registry,  and 
^  copy  thereof  delivered  to  the  proper  officer,  at  Swtder' 
land,  who  duly  made  the  entries  thereof   at    the    Custom- 
House  there.   That  on  the  3} si  of  January,  1816,  the  ship 
was    brought  to  the  port  of  Newcastle,    where  Fairbain 
then  resided,  and  that  he  procured  a  new  register  for  her, 
in   his    own    name,   at    the    Custom-House     there;    that 
notice  thereof  was  given  to  the  proper  officer,  and  the  M 
certificate  was  delivered  up  and  cancelled.     That  at  the  time 
of  the  execution  of  the  deed  of  assignment,  Matthewsh^ 
possession  of  the  ship  (being  then  at  sea) ;  that  he  appointed 
different  masters,  employed   her  in   different  voyages  from 
time  to  time,  received  the  freight  earned  on   such  voyages, 
and,  in  ^pril  1816,  chartered  her  for  a  voyage  to  Cardiff 
gave  all  the  orders  to  the  masters,  did  all  the  necessary  re- 
pairs to  the  ship  from  time  to  time,  at  his  own  cost,  aud  in- 
sured her  in  his  own  name,  but  that  she  was  navigated  un- 
der the  certificate  of  registry  so   indorsed    and    granted  to 
Fairbairn,  in  compliance  witli  tlie  Register  Acts.    That  tlis 
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defendants  below  did  not,  nor  did  any  of  them,  interfere  in  ^20. 
»ny  way  with  the  possession,  conduct,  or  management  of  Momkmouib 
the  ship,  until  the  Ist  of  Junty  18l6,  when  the  ship,  which  ^^^^ 
liad  sailed  from  Cardiff  on  the  l6th  of  May  preceding,  ar- 
rived at  the  port  of  London^  on  the  dOth  of  that  month. 
That  the  agents  of  the  defendants  below,  on  hearing  of  her 
arrival  there,  did,  on  the  said  1st  of  June,  take  possession  of 
her,  displace  the  then  master  from  the  command,  and  re- 
appointed him  as  such,  under  the  defendants  below,  and  sent 
the  ship  to  them  at  Newcastle,  lliat  part  of  the  sum  secured 
by  the  deed  had  been  paid  by  Matthews,  before  he  became 
bankrupt,  and  that  the  demand  of  the  defendants  below  upon 
tlie  ship,  was  thereby  reduced  to  595L  ;  and  that  they,  after 
they  took  possession  of  her,  sold  her,  and  that  the  clear  pro- 
ceeds, remaining  in  their  hands,  at  the  time  of  the  com- 
mencement of  the  present  action^  amounted  to  585/. — But 
whether,  &c.(a). 

Ilie  case  came  on  for  argument  this  day,  when  Mr.  James 
Parke,  for  the  plaintiffs  in  error,  submitted^  first,  Tliat  since 
the  passing  of  the  Register  Acts,  the  statute  21  Jac.  1.  r.  19« 
s.  11,  was  no  longer  applicable  to  British  sliips ;  and,  se- 
condly. That  enough  is  not  found  on  diis  special  verdict  to 
entitle  the  defendants  in  error  to  recover,  and  therefore,  that 
there  must  be  a  venire  de  novo.  First,  In  Jones  v.  Dwjfer{b), 
it  was  decided,  that  the  statute  of  James  only  vested  in  the 
assignees  such  goods  as  the  bankrupt  had  in  his  possession 
at  tlie  time  of  his  bankruptcy.  But  mere  possession  of  the 
property  by  him,  is  not  sufficient  to  entitle  his  assignees  to 
recover,  unless  he  has  also  the  reputed  or  apparent  owuer^ 


(a)  See  a  report  of  this  case  in  the  King*$  Beneky  3  Barn,  tf  Aid,  195, 
MMUiir  Hay  ▼.  Fairbaim,  in  which  judgment  was  gi?cn  for  tlie  plaintitTs 
below,  on  a  special  case,  founded  on  the  above  drcumstanccs,  and 
which  w^s  turned  into  the  present  special  vcrdicL 

(Jb)  J5L\a/,  sfi. 

COS 
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chaser  would  be  the  OMner  in  equity  from  the  moment  of        1820. 
tfa«  purchase,  and  the  vendor^  from  that  moment,  would  be 


MoNKHOVfB 


Hat. 


divested  of  all  interest ;  yet,  it  is  decided,  that  these  acts  are        _v 
so  imperative,  that  if  they  rest  upon  the  contract,  it  cannot 
be  Said  of  a  ship,  as  of  an  estate,  that  by  operation  of  law, 
dnd  by  force  of  the  contract,  the  ownership  is  changed,  and 
if  the  money  had  been  paid,  the  decision  would  be  upon 
the  same  principle,  and  it  must  be  recovered  by  another 
form  of  proceeding ;" — and   he  concluded   by  observing  (a), 
that  **  the  question  was,  whether  the  title,  being  of  a  public 
registered  nature,  that  public  registry  must  not  decide,  as 
among  all  mankind,  where  the  property  is  i  and  his  Lord- 
ship's opinion  was,  that   the  registry  was  the  evidence  of 
the  property,  and  must  be  taken  to  be  so,  even  among  tfie 
creditors/'    Although,  in  Stephem  v.  Sole  (6),  Lord  Chan- 
cellor Talbot  decreed,  that  the  statute  of  James  extended  to 
ships  or  hoys,  as  well  as  to  other  property,  still,  in  Rydll  v. 
Rolle(c),  it  was  held,   that  though  the  words  of  the  statute 
are  general,  they  do  not  extend  to  chattel  interests  in  lands ; 
and  Mr.  Justice  Burnet  there  explained  the  reason,  in  the 
following  terms :    **  As  to  the  possession  of  goods,  I  haye 
no  way  of  coming  to  the  knowledge  of  the  owner,  but  by 
seeing  who  is  in  possession  of  them ;   but  the  possession  of 
land  is  of  a  different  nature ;  for  a  man  may  be  in  possession 
of  land,  as  a  tenant  at  will,  as  a  mortgagor  is  to  the  mort- 
gagee before  the  condition  broken.      A  purchaser  may  call 
for  the  title  deeds,  and  need  not  be  deceived  unless  he  will.'^ 
So,  in  Gordon  v.  The  East  India  Company  (rf),  Lord  KeU' 
yon  said,  that  *'  in  the  case  of  real  property,  no  purchaser 
is  satisfied  with  the  mere  possession  of  an  estate^before  he 
purchases,  he  calls  for  the  title  deeds,  and  examines  whether 
or  not  the  possessor  be  entitled  to  the  estate.^    The  Register 


(a)  15  Vcn,  71.  (/i)  Cited  1  Ves.  jnn.  35g.  (c)  1  Atk.  168. 

(rf)  "^  Term  Rep,  234. 
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1820*  Acts,  therefore,  put  registered  ships  on  the  same  footiiftf 
^^^^  chattel  interests  in  land,  as  the  register  must  be  looked  it  to 
e.  ascertain  the  title,  and  no  one  can   safely  become  toe  par- 

chaser  without  resorting  to  it.  Besides,  the  opentioo  of 
the  statute  of  James  must  not  now  be  extended,  as,  wha 
it  was  framed,  the  operations  of  trade  were  simple.  Since 
that  period,  they  have  been  extended,  and  become  nme 
complicated.  Factors  and  agents  of  different  clescnptm 
have  been  introduced  in  all  mercantile  transactions^  ■i' 
therefore  the  same  credit  is  not  now  given  to  apparent  pct^ 
sessioii  In  Robinson  v.  McDonnell  (a),  where,  after  a  id 
of  sale  duly  executed  and  registered,  the  assignees  of  the  ven- 
dee (who  had  become  bankrupt  since  the  sale),  took  poiso- 
sion  of  the  ship,  notwithstanding  a  parol  agreement  that  tk 

• 

vendors  should  continue  in  possession;  it  was  held,  thitif 
the  vendors  had  become  bankrupt  during  such  possesska, 
the  vessel  would  have  passed  to  their  assignees,  as  pio- 
perty  in  their;  order  and  disposition,  within  the  statute 
2\  Jac.  1.,  but  that  the  bankruptcy  of  the  vendee  havof 
first  intervened,  and  the  assignees  of  the  latter  having  ob> 
tained  possession,  the  assignees  of  the  vendor  could  not  sup- 
port the  action  to  recover  it ;  and  Mr.  Justice  Bayky  there 
observed  (6),  that  '^  the  statute  of  James  applies  only,  vriiefe 
the  order  and  disposition  remain  with  the  bankrupt  up  to 
the  time  of  his  bankruptcy."  When  the  former  case  of 
Robinson  f.  M'Donnell{c)  was  mentioned  in  Hayv.Inr' 
bairn  {d),  the  Court  observed,  that  it  might  be  re-considered 
thereafter,  if  necessary.  Tliat  case,  therefore,  ought  not  to 
operate  here,  as  the  object  of  this  special  verdict  was  to  review 
botli  those  decisions. — Secondly,  The  Jury  have  come  to  no 
conclusion  by  their  verdict,  whether  the  reputed  ownership 
was  in  the  bankrupt,  or  not.     Lord  Chief  Justice  Eyre,  in 


(a)  S  Bom.  ^  AU,  134. (6)  Id.  137.— -(c)  Trim.  Term,  56  Ge^^ 

not  then  reported.  (d)  2  Bam,  ^  Aid,  195. 
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Lmgham  v.  Biggs,  said  (a),  that  '*  it  was  well  observed  by  IMIH 
Mr.  Justice  Bulkr,  in  fVatker  v.  BumtlKJb),  that  questions  moiikh^ui» 
on  tlie  statute  21  Jac.  1.  ha?e  much  more  of  feet  than  of  law  ^^-^^ 
in  tbenu"  Here,  the  Jury  have  found  conflicting  evidence  of 
ownership  between  the  bankrupt  and  the  plaintiffs  in  errors 
and  there  is  no  weight  of  evidence  to  shew  that  the  former 
was  in  the  apparent  or  ostensible  possession  of  the  ship  at 
the  time  of  the  bankruptcy.  [Lord  Chief  Justice  Dallas. 
In  Horn  v.  Baker{c\  which  was  a  case  of  reputed  owner- 
ship, as  to  stills  and  other  utensils^  for  the  purpose  of  carrymg 
;on  the  bankrupt's  business,  Mr.  Justice  Lawrence  said,  that 
y  the  Court  were  rather  called  upon  to  consider  as  upon  a 
motion  for  a  new  trial,  what  conclusion  the  Jury  should  have 
drawn  from  the  evidence,  than  to  consider  a  dry  question 
of  law.*']  If,  as  in  Frazer  v.  Marsh  (d),  the  registered 
owner  had  chartered  the  ship  to  the  ihen  captain  at  a  rent 
for  a  certain  number  of  voyages,  the  Jury  would  be  bound 
to  say,  who  was  the  reputed  owner  at  the  time  of  t^e  bank- 
ruptcy. Iliey  were  equally  bound  in  the  present  case,  but 
they  have  not  found  which  weight  of  evidence  preponderates* 
The  certificate  of  register  was  on'  board  the  vessel.  They 
should  have  found  that  fact,  at  all  events ;  and  in  Mailer  v. 
Moss  (e)  Lord  Ellenborough  said,  that  **  reputed  ownership 
is  a  fact  which  ought  to  have  been  found  to  raise  the  question 
at  ^11," 

Mr.  Tindalf  contra. — Although  an  objection  has  been 
4nade  as  to  the  sufficiency  of  the  finding  in  this  special  ver- 
dict, it  still  embraces  the  same  question  as  was  raised  in 
JIai/  v.  Fairbairn  in  the  Court  below,  and  it  was  there  said 
after  argument,  that  reputed  ownership  was  a  mixed  question 
of  law  and  fact.  In  the  cases  of  Mace  v.  Cadell  (/),  and 
Horn  V.  Baker  (g),  tjie  fact  of  apparent  ownership  was  not 


(«)  1  Bos.  8f  PuL   89. (/>)  1  Doug.  3fO.  (c)  9  £a«/,  24^. 

{d)  2  Campb.  517.    5^.  C.  13  East,  ^38.  (^  1  MatUe  Sf  StUff.  338' 

(/)  Cowp.  :J32 Cy)  9  Eatl,  il5. 
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the  transfer  was  made,  are  sufficient  groonds  to  establish  a  1820. 
reputed  ownership  by  him.  It  has  been  further  contended,  Monkhou« 
that  the  registry  only  must  be  looked  at,  and  not  the  owner  ,,»• 
of  the  vessel,  as  the  former  is  the  only  evidence  of  the  title ; 
but,  if  a  question  were  to  arise  as  to  whom  goods  or  stores 
were  furnished  for  the  nse  of  a  vessel,  the  person  who  char- 
tered her,  or  ordered  them,  or  acted  as  owner,  would  be  liable 
on  proof  that  the  goods  were  supplied  to  him,  and  that  he 
acted'  in  such  a  capacity ;  and  the  documentary  title  need  not 
be  looked  at  to  render  such  person  responsible.  It  is  quite 
clear  that  chattel  interests  in  lands  do  not  come  within  the 
provision  of  the  statute  of  James,  as  the  words  of  that  act 
are  confined  to  goods  and  chaiiels,  the  possession  and  power 
of  disposing  of  which  are  the  only  evidence  of  ownership,  and 
to  which  persons  dealing  with  traders  generally  look.  Besides, 
on  the  facts  found  in  this  case,  it  foils  expressly  within  the 
spirit  and  meaning  of  that  statute.  In  Ex  parte  Matthews  (a) 
Lord  Hardwicke  held,  that  a  mortgage  may  be  made  of  a  ship 
at  war,  and  if  the  mortgagee  takes  all  methods  in  hb  power 
to  get  possession,  such  as  bill  of  sale,  &c.  it  will  be  out  of 
the  statute  of  James,  otherwise  no  security  could  be  made  of 
a  ship  at  sea ;  but  the  suffering  the  ship  to  come  back  and 
go  on  another  voyage  made  it  a  very  different  case. — [Lord 
Chief  Justice  Dallas. — ^If  the  ship  be  at  sea,  a  creditor  must 
take  possession  immediately  on  her  return  to  port,  for  if  he 
neglects  to  do  so,  or  permits  her  to  go  on  a  second  voyage,  it 
will  be  within  the  operation  of  the  statute.] — In  Ex  parte 
Batson  (b)  the  Lord  Chancellor  si^d,  ^'  if  the  ship  had  been 
chartered  from  A.  to  B.  with  liberty  to  touch  at  a  port  in 
England,  has  it  ever  been  held,  that  the  mortgagee  was 
bound  to  give  notice  ?  If,  then,  there  had  been  a  new  voyage, 
commenced  under  the  authority  of  the  original  mortgagors, 
it  would  have  made  the  case  quite  different.    The  invoice  was 


(a)  2  Kea.  Sair.  272.  (6)  S  Brown*s  Chan,  Cos,  362. 


--0  CASES  IN  TRINITT  TBRW^ 

1820.        for  a  voyage,  beginning  from  J.    When  the  ship  was  cfcar- 
>^^^^         tered,  &c.  the  voyage  began,  it  would  be  difficult  to  uke 
lloNKHousE    p^g^jjj^jj^  ^^^^  notice  to  the  captain  would  be  to  stop  die 
Hay.         voyage."  In  Ex  parte  Yaliop  (a)  the  Lard  Chancellor  formed 
uo  decisive  opinion,  but  gave  the  party  liberty  to  file  a  UD. 
But  in  a  subsequent  case,  he  expressed   bis  approlNitioo  of 
Robinson  v.  M'Donnell,  and  decided  on  its  authority.    The 
reasoning  of   Lord  Ellenborough,  as  stated    to  have  beea 
given    in   Robinson  v.  McDonnell  is   not   only   eitremelj 
strong,  but  renders  that  case  undistinguishable  from  the  pre- 
sent (Jb)  as  the  Court  were  decidedly  of  opinion,  that  "  the 
Register  Acts  did  not  repeal  the  statute  of  James ;  that  tfaej 
did  not  affect  titles  passing  by  operation  of  law,  as  to  execu- 
tors or  administrators  in  case  of  death,  or  to  assignees  gene- 
rally in  cases  of  bankruptcy  or  insolvency.     Tliat  in  dieie 
cases  a  title  might  be  transmitted  without  these  forms  required 
by  tlie  statute ;  and  that  if  a  title  might  be  so  transmitted  with- 
out these  forms  in  cases  of  bankruptcy  generally,  they  nw 
no  reason  why  it  might  not  be  so  done  in  a  particular  cue 
falling  within  the  scope   and   operation   of    the  statute  of 
James."    The  present  case  therefore,  is  not  only  within  the 
mischief  intended  to  be  remedied  by  that  statute,  but  one  of 
the  strongest  that  has  arisen  upon  it.    The  last  clause  in  the 
deed  of  assignment  clearly  shews,  that  the  ship  was  in  die 
possession  of  the  bankrupt  until  the  sale,  as  he  was  not  only 
to  be  permitted  to  have  and  hold  her,  but  to  receive  and  take 
the  profits  for  his  own  use  and  benefit.     He,  therefore  re- 
tained the  possession  by  the  consent  of  Fairbairn,  and  the 
object  of  tlie  deed  was,,  that  although  the    interest  in  the 
vessel  had  been  assigned  to  him,  still,  that  the  credit  of  the 
bankrupt  should  not  be  injured  in  the  eyes  of  the  world  * 


(a)  15  Vea,  68. 

(/*)  !>  Maule  ^  Selw,  ««8.  That  case  was  not  reported  at  the  time  «f 
tho  argiimnit,  but  the  learned  coiiiimI  referred  to  il,  as  staled  in  tlu 
arffuimni  in  //ay  v.  /•oir/iairii,  2  Barn,  ^  Aid,  196. 
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and  more  particularly  so  as  there  was  a  probability  that  he         1820. 
Mould  gain  sufficient  by  the  voyage  to   redeem  his  pledge    Monkhooib 
and  satisfy  his  creditors.   In  Montagu'B  Bankrupt  Laws  {a),  v- 

it  is  stated,  that  **  the  registry  is  not  conclusive  evidence  of 
the  reputed  ownership,  but  may  be  negatived  by  the  pro- 
prietor's permitting  the  possessor  to  have  the  order  and 
disposition  as  reputed  owner ;"  and  in  support  of  that  posi- 
tion it  is  stated  in  a  note(i)  to  be  contrary  to  £t  parte  Yallopf 
and  Ex  parte  Houghton  (c),  but  decided  contrary  at  law, 
and  recognized  by  the  Lord  Chancellor  in  a  case  not  yet  re- 
ported. It  was  Ex  parte  Hill,  in  re  Robinson  and  Co.  and 
in  re  Sharpe  and  Sons^  August  and  November ^  1818. 

Mr.  Parke,  in  reply. — It  has  been  said,  that  a  mischief 
would  arise,  if  persons  who  supply  a  ship  with  stores  or 
necessaries,  or  furnish  her  with  repairs,  should  not  be  en- 
titled to  recover  against  the  owner,  without  being  obliged  to 
look  into  the  registry,  as  being  the  only  evidence  of  title.  But 
the  furnishing  such  supplies  depends  on  a  particular  contract 
between  the  parties,  and  the  person  who  represents  himself 
to  be  the  owner  is  consequently  liable  as  such.  Tlie  statute  of 
James  applies  only  to  the  transfer  of  property  by  parol,  but 
not  by  a  deed,  which  is  required  to  be  publicly  registered, 
and  to  which  all  the  world  may  resort,  for  the  purpose  of 
ascertaining  the  title  of  the  party.  Besides,  that  statute 
applies  only  to  those  who  have  the  power  to  sell,  which  in 
this  case  belonged  to  Fairbairn  as  the  holder  of  the  cer- 
tificate of  registry.  Hay  v.  Fairbairn,  and  Robinson  v. 
McDonnell,  are  the  only  casQs  applicable  to  the  present,  and 
it  is  now  to  be  considered  whether  the  doctrine  laid  down 
in  them  is  to  be  impugned.  At  all  events,  if  the  special  ver- 
dict be  not  defective  in  form,  it  is  in  substance: — It  is  found 
therein,  that  the  vessel  was  navigated  under  the  certificate 
of  registry  which  had  been  granted  to  Fairbairn,  in  compli* 

(a)  2(f  edit,  563. -. (6)  id.  ibid. (c)  17  Vc$,  ?51. 
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reputed  ownership  within  the  eleventh  section  of  21  Jac.  1.        1820. 
c.  19*   As  far  as  regards  such  ownership,  what  afe  Uie  facts?    monkhouw 
The  vessel  was  at  9ea.  and  transferred  by  deed  to  Fairhaim.  «• 

This  deed  contained  an  express  stipulation  by  him,  that  the 
bankrupt  was  to  have,  hold,  and  enjoy  the  ship  and  take  the  pro- 
fits for  his  own  use.  He  had  the  possession  when  the  deed  was 
executed,  and  continued  to  exercise  all  acts  of  ownership  over 
her  until  his  bankruptcy.  It  is  impossible  tlicrefore,  to  con- 
ceive a  stronger  case  of  apparent  possession,  continuing  in  the 
bankrupt  up  to  the  time  of  his  bankruptcy.  There  can  be 
no  doubt,  but  that  in  a  common  case,  aud  indepeinlently  of 
the  Register  Acts,  the  property  in  tlie  vessel  would  have  passed 
to  his  assignees.  In  the  case  of  a  transfer  of  a  ship  at  sea  by 
bill  of  sale,  of  which  an  absolute  delivery  of  possession 
cannot  be  made,  it  is  sufficient,  if  the  proper  documents  are 
delivered,  that  the  purchaser  may  be  enabled  to  reduce  the 
property  into  possession  on  the  arrival  of  the  ship  in  port* 
This  the  defendants  in  error,  as  assignees  of  the  bankrupt, 
did,  as  soon  as  they  were  enabled  to  do  so,  under  the  com- 
mission. As  far  therefore  as  their  conduct  could  affect  the 
property,  it  passed  to  them.  'Vhe  question,  therefore,  comes 
round  to  this  single  point,  whether  the  Register  Acts  alter  the 
effect  of,  or  repeal,  the  statute  of  James  ?  They  were  passed 
with  a  view  to  very  different  objects,  and  the  Court  below 
has  drawn  a  distinction  as  to  their  affecting  titles  passing  by 
the  operation  of  law.  These  statutes  relate  only  to  con- 
veyances between  vendor  and  vendee  in  cases  of  real  owner* 
ship,  but  the  statute  of  James  was  passed  to  prevent  trades- 
men from  being  injured  by  false  credit,  derived  from  appa- 
rent ownership.  The  latter,  from  its  very  term,  stands  in 
opposition  to  a  case  of  real  ownership,  and  therefore  can- 
not fall  within  the  meaning  of  the  Register  Acts.  Here,  tlie 
title  of  the  assignees  is  most  expressly  rendered  operative  by 
the  statute  of  James,  as  the  vessel  continued  in  the  posses- 
sion of  the  bankrupt  with  the  consent  and  permission  of  the 
true  owner  ;  and  as  being  in  his  possession  at  the  time  of 
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IN  THE  EXCHEQUER  CHAMBER. 


Home  v.  Lord  Fredkrick  Cavendish  Bentinck.         Satnrday, 

June  17. 
tjnis  was  an  action  for  a  libel.     Tlte  first  count  of  the   Where  the 
declaration  stated,  that  before  and  at  the  time  of  committing  in  Chief  d^ 
the  several  grievances  thereinafter  mentioned,   the  plaintiff  J^^fJ^^  *  ?***" 
^as  a  Lieutenant-Colonel  in  his  Migest/g  army,  and  was  ^  held  to  in- 
possessed  of,  and  enjoyed  the  commission  of  Captain  of  the  condact  of  a 
Sd  Regiment  of  Foot  Guards,  and  that  as  such  officer  he  Sffi^rk^^tST* 

was  entitled  to,  and   received  a  certain   annual  stipend  of  ^i^y*  ^ho  af- 

.  terwardsined 

1000/.     That  he  had  been    engaged   m  partnership  with  the  President 

divers  other  persons  in  a  certain  mining  adventure,  which  of  Inqai^ "^ 

was  carried  on  under  the  firm  of  Salisbury  and  Co.     That  f  '/^^  suted 

to  be  contajn- 
a  bill  had  been  filed  in  the  Court  of  Chancery  against  the  ed  in  his  re- 

plaintiff,  upon  which  an  injunction  had  been  obtained,  re-  transmitted  by 

straining  him  from  accepting  or  indorsing  bills  of  exchange  q^*®  ^^    . 

in  the  name  of  the  persons  so  trading  as  aforesaid ;  and  that  Chief  :~Held, 

the  plaintiff  had  never  been  guilty,  or  suspected  to  have  been  port  was  a  prl. 

guilty  of  any  unfair,  dishonest,  or  improper  conduct  in  the  J^^***?®"*" 

said  partnership  transaction,  or  otherwise,  or  of  any  wilful  **'.*'  property 

r       1   1  -  1  1        •        1-        .i-    i.  .      "^Jcctedas 

or   fraudulent    secreting   or   withdrawing  himself   from  the  evidence  at 

,.  service  of  any  process  of  the  Court  of  Chancery,  or  of  any  that  an  offict 

other  improper  or  unworthy  conduct,  but  on  the  contrary,  ^°Py. thereof 
^      ,  ...  ^^'  madmis- 

bad  always  hitherto  conducted  himself  in  a  fair  and  honest  >i^'e. 

manner  in  his  transactions  with  his  said  partners,  and  in  all 
other  transactions  and  concerns,  and  in  every  respect  in  a 
manner  worthy  of  his  character  and  situation  as  a  gentle- 
man, and  an  officer  in  his  Majesty's  service;  and  that  he 
thereby  had  deservedly  obtained  the  good  opinion  of  all  the 
good  and  worthy  subjects  of  this  realm  to  whom  he  was  in 
anywise  known.  Yet,  that  the  defendant  greatly  envying  the 
liappy  state  and  condition  of  the  plaintiff  in  his  good  name. 


Home 


IN  Tm  FIBST  TBAR  OF  OBO.  TV.  A66 

That  the  pIaioti£F  took  meato'es  to  avoid  receiving  person-  i$20. 
ally  the  Lord  Chancellor's  injunction^  restnuning  him  from 
drawing,  accepting,  and  indorsing  bills  on  the  house  of  Salis- 
bury  and  Co.,  which  iqjunction  the  plaintiff  prevailed  upon  BaaTnicBf 
Quarter-Master  We^on,  of  the  3d  Guards,  to  receive  in  such  a 
manner,  as  to  induce  the  person  sent  to  serve  it,  to  believe 
that  he  had  actually  served  it  uponi  the  plaintiff: — ^Thereby 
meaning,  that  he  had  conducted  himself  dishonestly,  and  with 
a  breach  of  good  faith  towards  his  partners,  and  in  a  manner 
unworthy  of  his  character  and  situation  as  a  gentleman  and 
officer  of  the  army,  in  avoiding  the  service  of  the  writ  of  in- 
junction. There  were  six  other  counts  setting  out  different 
parts  of  the  libel.  The  last  count  stated,  that  whereas  the  de- 
fendant was  appointed,  together  with  six  other  persons,  by  the 
Duke  of  York,  Commander-in-Chief  of  his  Majesty's  Forces 
ky  land,  to  inquire  into  the  conduct  of  the  plaintiff  in  the 
said  mining  adventure,  in  the  first  count  of  the  declaration 
mentioned,  and  that  the  defendant  was  appointed  to  preside  at 
the  deliberations  of  the  said  persons,  and  to  report  to  the 
said  Duke,  the  opinion  of  the  said  persons,  touching  the  con- 
duct of  the  plaintiff  in  the  said  mining  adventure;  and 
although  it  was  the  duty  of  the  defendant  to  report  truly  the 
opinions  of  the  said  persons,  yet  that  the  defendant  well  know* 
ing  the  premises,  but  wrongfully  intending  to  injure  the  plain- 
tiff in  that  behalf,  and  to  deprive  him  of  the  countenance  and 
good  opinion  of  the  Duke  .of  York,  did  falsely,  deceitfully, 
and  injuriously  publish,  suggest,  and  represent  to  the  Duke 
of  York,  that  the  said  persons  bo  appointed  as  aforesaid,  had 
unanimously  agreed  in  certain  opinions,  there  following,  of 
and  concerning  the  plaintiff  as  such  officer,  and  his  conduct 
in  the  said  mining  adventure  (that  is  to  say),  *^fint,  that  the 
plaintiff  became  a  partner  in  the  firm  of  Salisbury  and  Co. ;  5e- 
condly,thBt  the  plaintiff  (as  appears  in  his  letter  markedNo.  3.)^ 
expressed  himself  perfectly  satisfied  with,  and  gave  hb  con- 
sent to  any  arrangement  that  mi^t  be  made  by  the  managbg 
partner  of  that  eoncem ;   tkirdfy,  that  notwithstanding  an 
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opinion  in  that  count  set  forth  : — By  means  whereof,  the  plain-        1820. 
tiff  hath  been  greatly  injured  in  his  good  name  and  credit,  and 
brought  into  public  infamy  and  disgrace  amongst  all  hb  neigh-  r. 

bours,  insomuch,  that  divers  of  them  to  whom  the  integrity  of  ^^""'*"' 
the  plaintiff  in  the  premises  was  unknown,  have  from  thence 
suspected,  and  still  do  suspect  the  plaintiff  to  have  been  a  per- 
son guilty  of  the  offences  and  misconduct  imputed  to  him  by 
the  defendant ;  and  also  by  reason  thereof,  his  Royal  Highness 
the  Prince  of  fVales,  Regent  of  the  United  Kingdom,  acting 
for  and  on  the  behalf  of  his  Majesty,  did  deprive  the  plaintiff 
of  his  rank  of  Lieutenant-Colonel  in  the  service  of  his  Ma- 
jesty; and  also  deprived  him  of  his  commission  of  Captain 
In  the  said  Third  Regiment  of  Foot  Guards,  and  the  plain- 
tiff was  thereby  deprived  of  all  the  gains  and  profits  which 
would  have  accrued  to  him  from  his  pay  as  such  officer,  and 
hath  been  otherwise  greatly  injured.     Plea — Not  Guilty. 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  Abbott 
ztGiiildhall,  at  the  Sittings  before  the  last  MicfiaelmasTerm^ 
Sir  Henry  Torrens  was  examined  on  oath  as  a  witness  for  the 
plaintiff  in  support  of  the  action,  and  subpoenaed  to  produce 
certain  minutes  which  were  stated  to  contain  the  subject  of 
tlie  alleged  libel,  and  Sir  Henry  Torrens  proved  upon  his 
examination,  that  the  plaintiff  was,  at  the  time  of  the  trans- 
actions in  question,  a  Laeutcnant-Colonel  in  the  army,  and 
Captain  in  the  Tliird  Regiment  of  Foot  Guards;  that  the 
defendant  was  a  Major-General^  and  at  the  lime  of  such 
transactions  was  Colonel  in  the  Army;  that  the  witness  was 
Military  Secretary  to  his  Royal  Highness  the  Duke  of  York, 
Commander  in  Chief  of  his  Majesty's  forces ;  that  he,  as 
such  Military  Secretary,  was  in  possession  of  the  minutes  of 
a  Court  of  Inquiry  held  by  the  direction  of  the  Commander 
in  Chief,  of  which  the  defendant  was  the  president ;  that  such 
Court  of  Inquiry  consisted  of  several  other  military. officers 
as  well  as  the  defendant,  and  that  the  inquiry  was  directed 
by  the  Commander  in  Chief  to  be  made  by  such  Court  upon 
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repori  oi  me  ma  \joan  upou  uiml  luquir^  j 
mander  in  Chief  deposited  Uiese  mbuta  in  1 
the  iBine,  b;  being  w  depouted,  became  uid  i 
care  and  in  ^e  cuitody  of  die  witneae  u 
Secretary; — ^The  defendant'a  couniel  hereupoi 
the  said  minutea  could  not  be  admitted  and 
read  in  eridence,  but  the  counael  for  the  plun 
that  the;  ought  to  be  admitted  and  allowed  I 
evidence  for  the  plaintiff,  whereupon  Lord 
Abbott  declared  and  delivered  his  opinioD,  thi 
nutes  ought  not  to  be  read  in  evideiKe ;  the  plw 
then  tendered  a  copy  of  the  said  minutea  «b  ei 
plaintiff,  delivered  from  the  office  of  tbe  C 
Chief.  Wliereupon  the  Chief  Justice  declared 
Ilia  opinion,  that  such  copy  ought  not  to  be  rea 
and  he  directed  that  the  Jury  should  find  a  v 
defendant,  which  they  accordingly  did.  W 
counsel  for  the  plaintiff  excepted  to  tbe  opinii 
Chief  Justice,  and  proposed  and  tendered  a  1 
tiona  to  him,  containing  the  aaid  lereral  matter 
evidence  on  the  part  of  the  plaintiff  as  aforea 
his  Lordship,  at  the  requeit  of  the  plaintifF's 
bis  seal,  pursuant  to  the  statute  in  luch  case  n 
vided.  Judgment  having  been  signed  for  the  del 
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and  could  not  be  protected  as  a  confidenUal  comma-  18M, 
nication,  either  of  private  indiyiduak  or  persons  under  go-  homii 
vernment,  and  that  even  supposmg  it  could  be  considered  v. 

as  the  judgment  of  a  Court,  or  report  of  such  1^1  com- 
mission or  communication,  yet,  diat  the  plaintiff  was  en- 
titled to  have  such  report  produced  in  evidence,  and  that 
he  was  further  entitled  to  adduce  testimony,  (supposing 
it  to  be  considered  as  a  confidential  communication),  that 
it  was  fidse  and  malicious.    The  defendant  could  not  have 
justified  the.   libel  in  question,  except  by  pleading  it  to 
be  true.    The  only  cases  in  which  a  person  may  write  or 
speak  to  the  discredit  of  another,  and  for  which  no  action 
can  be  maintained  by  the  party  iigured,  are  those  of  Judges, 
Jurors,  witnesses,  and  parties  in  Courts  of  Justice.    With 
respect  to  Judges  and  Jurors,  Lord  Chief  Baron  £yre,  in 
Sutton  V.  Johnstone  (a),  said,  that  "  the  cases  respecting  such 
persons  could  not  apply,  because  the  law  gives  fiiith  and 
credence  to  what  they  do ;  and  therefore,  there  must  always 
in  what  they  do,  be  cause  for  it ;  and  there  never  can  be  any 
malice  in  what  they  do.  The  presumption  of  law,  that  Judges 
and  Jurors  do  nothing  causelessly  and  maliciously,  does  not 
derogate  from  the  universality  of  the  principle  that  where 
it  can  be  shewn  that  one  man  has  causelessly  and  maliciously 
accused  another  of  a  crime,  or  has  otherwise  vexed  him  by 
causelessly  and  maliciously  exercinng  upon  him,  to  his  da- 
mage, powers  incident  to  his  situation  of  superior,  the  injured 
party  is  entitled  to  redress  by  this  species  of  action." — But  here, 
the  Court  of  Inquiry  did  not  constitute  a  legal  Court.    Nei- 
ther was  the  defendant  in  .the  situation  of  a  witness,  or  a 
party.    Even  if  a  party  causes  any  impertinent  or  irrelevant 
matter,  or  tending  to  calumniate  another,  to  be  placed  on  the 
records  of  the  Court,  they  will  order  it  to  be  struck  out,  and 
animadvert  on  his  conduct.     It  has  been  held,  that  counsel 
may  justify  the  use  of  defamatory  expressions,  but  with  this 
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conveying  charges  iojurious  to  bis  professional  character,  in  1820. 
the  management  of  certain  concerns  which  they  had  en-  Honb 
trusted  to  him,  and  in  which  B.  the  writer  of  the  letter,  was  «• 

likemse  interested,  could  not  be  considered  a  libel,  and  made 
the  subject  of  an  action  for  damages;  and  his  Lordship  there 
referred  to  a  case  of  Cleaver  v.  Sarraude  (a),  where  it  ap- 
peared that  a  letter  had  been  written  confidentially  to  the 
Bishop  of  Durham,  who  employed  the  plaintiff  as  steward 
to  his  estates,  to  inform  him  of  certain  supposed  mal*pf actices 
on  the  part  of  the  plaintiff,  on  which  the  Judge  declared, 
that  the  action  was  not  maintaiqable,  as  the  defendant  had 
been  acting  bona  JidCf  In  Ifunnian  v.  Biggib)  it  was  held, 
that  if  A.  is  surety  for  B^  tp  C. ; — A.  if  acting  bona  fide,  is  jus- 
tified in  stating  to  C.  in  an  unreserved  manner,  his  opinion  of 
£,'s  conduct  and  character,  whatever  the  charges  may  be 
which  he  thus  imputes  to  him;  ^nd  JjoirA  Elletiborough  there 
observed,  that  *\  such  persons  could  not  lawfully,  und^r  colour 
and  pretence  of  a  confidential  communication,  deftroy  the 
plaintiff's  character  and  injure  his  credit,  but  it  must  have  the 
most  dangerous  effects,  if  the  conmmnications  of  business  are 
to  be  beset  with  actions  of  slander."  In  Barbaud  v.  Hook^ 
ham  (c)  it  was  held,  that  words  spoken  to  a  committee  of 
persons,  to  whom  the  management  of  a  volunteer  corps 
was  entruisted,  respecting  a  member,  as  matter  of  fair  repre- 
sentation relative  to  his  principles,  ane  not  actionable.  All 
these  latter  case^,  however,  relate  strictly  to  confidential  com- 
munications bona  fide  made,  but.  even  in  those  cases  it  is 
necessary  that  the  person  making  the  inquiry  should  be 
directly  interested  in  its  object,  ai)d  that  the  individual  com- 
municating should  confine  his  communication  to  such  person 
alone.  But  if  a  number  of  individuals  can  form! themselves 
into  an  inquisition  on  the  character  of  a  fellow-subject,  it 
will  put  an  end  to  the  repose  and   security  of  mankind/ 
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but  that  Mich  conduct  would  have  fiiroidied  suflScient  evidence       IMO. 
of  malice,  and  deprived  him  of  all  the  protection  with  which       ^^^ 
his  official  situation  clothed  him  f    If  a  person^  instead  of 
secretly  inquiriiq;  whether   a  merchant    or    tradesman    be 
trust-worthy,  or  an  attorney  diligent  and  intelligent,  were  to 
Summon  third  persons,  and  examine  them  as  to  whether  the 
trader  was  insolvent,  or  the  attorney  careless  and  ignorant^ 
there  can  be  no  doubt  but  that  such  conduct  would  be  con-* 
sidered  as  malicious,  but  if  the  inquiry  be  extended  as  to 
the  private  and  domestic  characters  and  coliduct  of  indivi- 
duals, and  the  person  making  it  were  to  publish  any  thii^ 
defamatory  of  them,  it  surely  would  not  be  too  much  to  re* 
quire,  that  he  should  justify  such  slander  by  averring  the  truth 
of  it  on  the  record.    The  only  legal  mode  of  inquii^  into 
offences  committed  by  bdividuals,  is  in  his  Majesty's  Courts 
of  Justice,  where  the  character  of  the  party  may  be  in- 
quired into.      But  if  one  individual  authorize  another  to 
make  inquiries  as  to  the  character  and  conduct  of  a  third 
person,  such  inquiry  should  be  confined  to  the  person  making 
it,   for  if  a  number  be  deputed  to  do  so,  Uiere  is  an  end 
of  the   confidence  and  secrecy  always  required  when  the 
characters  of  individuals  are  in  question.    It  would,  in  point 
of  fact,  amount  to  the  creation  of  a  Court  of  Justice  of  a 
specious  judicature,  which  is  not  only  illegal  but  not  to  be 
endured.    The  libd  in  question,  dierefore^  cannot  be  con* 
sidered  as  a  confidential   oommunication  made  by  indivi* 
duals,  for  it  was  the  production  not  of  one  person  deputed 
to  make  inquiries,  but  of  several,  and  such  inquiries  were 
not  made  secretly  and  confidentially,  but  by  those  individuals, 
assuming  to  themselves  the  jurisdiction  and  powers  of  a 
Court  of  Justice,  and  examining  any  witnesses  who  might 
think  proper  to  traduce  the  character  of  the  phintiff.    This 
alone,  therefore,  is  sufficient  to  shew  tfiat  it  was  not  a  con- 
fidential communication.    Unless  the  assemblage  of  military 
officers  can  be  supported  as  a  legal   Court,  or  legal  com- 
mission, they  can  only  be  considered  as  individuals.  «Tbe 
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proceedings  and  though  it  has  frequently  been  complained  of, 
because  the  members  are  notsworu,  and  that  its  opinions  maj^ 
influence  a  General  Court  Martial,  by  prejudgii^  the  cause, 
yet  reason  has  hitherto  been  unsuccessful  in  its  endeavours 
to  abolish  this  unequitable  custom  of  the  army. — [Lord  Chief 
Justice  Dallas. — ^The  Court  cannot  consider  that  as  a  book 
of  legal  authority.] — A  Court  of  Inquiry  is  illegal  on  this 
ground;  viz.  that  the  witnesses  do  not  give  their  evidence 
on  oath,  nor  is  there  any  power  in   the  members  consti- 
tuting  it,  to  make  such  witnesses  attend  to  give  their  tes- 
timony.     In  Corny n^s  Digest  (a),  it  is   thus    laid   down, 
**  The  King,  by  his  prerogative,  may  make  what  courts  for 
the  administration  of  the  common  law,  and  in  what  places 
he  pleases ;  but  the  King  cannot  erect  a  Court  of  Chancery, 
or  Conscience,  nor  grant  to  a  Court  that  it  may  proceed 
according  to  the  civil  law,   nor  can  lie  by  charter  or  com- 
mission alter  the  common  law.     So,  the  erection  of  a  new 
Court,  with  a  new  jurisdiction,  cannot  be  without  act  of  Par- 
liament."    These  authorities  are  decisive  to  shew  that  the  So- 
vercio^n  himself  could  not  erect  such  a  Court  as  a  Court  of  In- 
quiry,  which,  in  point  of  fact,  has  no  resemblance  to  a  Court 
of  justice)  except  the  name.    The  members  who  preside  as 
judges  are  not  sworn,  the  witnesses  are  not  examined  on 
oath,  and   no  judgment  can   be  given.     Even  if  it  were  a 
commission  to  inquire: — In  the  case  of  commissions  of  in- 
quiry (6),   it  is  said,  /' Note,   commissions   in  English  un- 
der the  Great  Seal  were  directed  to  divers  commissioners, 
within  the  counties  of  Bedford,  Buck$,  Huntingdon,  8lc.  to 
inquire  of  divers  articles  annexed  to  it,  and  the  articles  were 
also  in  English,  to  inquire  pf  depopulation  of  houses,  &c.> 
but  the  commissioners  should  not  have  any  power  to  hear  • 
and  determine  the  said  offences,  but  onlj^  to  inquire  of  them ; 
and  by  colour  of  the  said  commissions,  the  said  commis- 
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merely  the  creature  of  the  Mutmj  Act^  there  ctn  be  no  im-  IStO^ 
memorial  custom  belonging  to  the  army ;  but  supposing  that  u^m 
Courts  of  inquiry  had  custom  to  support  them,  yet  such  custom  ^» 

would  be  illegal,  as  contrary  to  the  authorities.  In  Tredjfui^ 
mock  V.  Perfyman{a)f  a  custom  in  an  inferior  Court  to  try 
issues  by  six  Jurors^  was  held  illegal,  though  such  custom  had 
existed  beyond  the  time  of  legsH  memory,  and  numy  judgmentf 
had  been  given  on  verdicts  so  found ;— and  it  appears  that  (his 
judgment  was  affirmed  in  the  House  of  Lords  (i).  In  Monmf 
V.  Leach  (c)f  it  was  held,  that  even  antiquity  itself  could  not 
sanctify  a  usage  which  was  fundamentally  bad.  Therefore^ 
unless  the  Mutiny  Act  makes  a  distinction  as  to  the  military, 
the  meeting  in  question  was  clearly  illegal,  although  it  was 
authorised  by  the  Sovereign  himself.  But  if  there  be  any 
class  of  his  Majesty's  subjects  that  are  by  law  particularly 
protected  from  such  an  inquisition,  it  would  appear  to  be 
the  army.  The  preamble  to  the  Mutiny  Act  (^2)  states, 
''  And  whereas  no  man  can  be  for^dged  of  life  or  limb, 
or  subjected  in  time  of  peace  to  any  kmd  of  punishment 
within  this  realm,  by  martial  law,  or  in  any  other  manner 
than  by  the  judgment  of  his  peers,  and  according  to  the 
known  and  established  laws  of  this  realm ; — ^yet  nevertheless, 
it  being  requisite  for  the  retaining  of  all  die  before  men- 
tioned forces  in  their  duty,  that  an  exact  discipline  be  ob« 
served,  and  that  soldiers  who  shall  mutiny  or  stir  up  sedition, 
or  shall  desert  his  Majesty's  service,  be  brought  to  a  more 
exemplary  and  speedy  punishment  than  the  usual  forms  of 
the  law  will  allow :" — The  act  then  proceeds  to  designate  the 
punishment  for  several  offences,  and  afterwards  authorises  his 
Majesty  to  grant  commissions  for  holding  Courts  martial  (e), 
enacts  how  those  Courts  are  to  be  formed  {/),  and  directs 
that  officers    on  Courts  martial,    and  witnesses,   shall    be 


(«)  Cro,  Car.  S59.  —  (*)  See  1  RfUi*9  Ahr.  56^  pL  17.  • 
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cnactmeiits  are  precisely  the  reverse.  It  certainly  gives  the  1d20* 
Sovereign  almost  boundless  power  as  to  framing  articles  for  homb 
the  government  of  the  army;    but  he  cannot  appoint  such  «• 

a  tribunal  as  a  Court  of  inquiry  to  try  offenders^  for  the  sta- 
tute expressly  enacts^  that  the  trial  shall  be  by  Courts  mar- 
tial. On  what  ground,  then,  can  it  be  contended,  that  an 
officer  can  be  tried  by  any  other  than  an  ordinary  Court  of 
justice,  or  the  particular  Court  appointed  by  the  Mutiny  Act? 
Mr.  Justice  Powell,  in  The  Seven  Bishops'  case,  said  (a),  **  I 
think  there  is  no  danger  to  the  government  at  all,  in  requiring 
good  proof  against  offenders."  In  Grant  v.  Gould  (b)^  it 
was  said,,  that  *^  it  was  not  to  be  disputed  that  martial  law 
can  only  be  exercised  in  this  country,  so  far  as  it  is  autho- 
rised by  the  Mutiny  Act,  and  the  articles  of  war.**  In  Sui» 
ton  V.  Johnstone  {c),  Lord  Chief  Justice  Mansfield,  and 
Lord  Chief  Justice  Loughborough,  stated,  that  ^*  if  a  man  be 
charged  with  an  offence  against  the  articles  of  war,  or  where 
the  articles  are  silent  against  the  usage  of  the  navy,  his  guilt 
or  innocence  can  only  be  tried  by  .a  Court  martial.''  Al- 
though the  Sovereign  may  be  empowered  to  dismiss  an  offi- 
cer, without  assigning  or  having  any  reason,  yet,  he  caimot 
appoint  or  constitute  such  a  Court  of  inquiry  as  the  present. 
It  may  be  said,  that  no  punishment  has  been  infficted  on  the 
plaintiff  by  the  proceedings  in  this  Court ; — but  he  has  been 
thereby  deprived  of  his  commission,  and  cast  on  the  worid 
without  even  the  bare  means  of  obtaining  subsistence,  or  the 
power  of  acquiring  it — whereas,  the  severest  punishment  al- 
lowed by  the  articles  of  war,  and  the  Mutiny  Act,  is  cashiering, 
except  in  two  or  three  instances,  where  the  offender  has  for- 
feited his  life  for  an  egregious  crime,  of  which  he  was  found 
guilty.  A  Sovereign  cannot  dismiss  an  officer  without  a 
cause.     Power  and  right  are  distinct  terms.     In  Comyns's 


(a)  4  Uargrove'i  St^<  IVJdIf,  341. (*)  t  B.Bl.  95. (c)  1  Term 
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act.— >Thi8  positioD  being  established^  it  is  quite  clear  that  1830. 
Ch^  Qiief  Justice  of  the  King's  Bench  was  not  justified  in  ^P^ 
refusing  the  minutes  of  the  Court  of  Inquiry  to  be  read  at 
the  trial ;  for  if  the  appointment  of  the  Court  was  iUegaly-the 
leport  is  like  any  other  libel  written  by  indifidoals,  and  the 
party  in  whose  possession  it  is,  is  bound  to  produce  it.— Eren 
supposing  the  argument  to  be  erroneooa^  and  that  the  Court 
of  inquiry  was  a  legal  Court  or  commissioDyCHr  the  report  a  le« 
gal  confidential  communication^  still,  it  would  be  impossible  to 
support  the  learned  Judge's  refusal  of  it  in  efidence.  If  the 
resolutions  can  be  considered  a  private  confidential  communis 
cation,  it  is  impossible  to  state  a  single  instance  in  which  the 
paper  containing  suck  oommunication  has  been  refused  to 
be  received  in  evidence ;  for  if  a  communicatioo  be  false 
and  malicious,  the  covering  it  with  the  semblance  of  bring 
confidential  will  not  protect  the  writer  from  an  action.  If 
the  Conit  can  be  considered  as  a  legal  Court  or  commission, 
diere  can  be  no  doubt  but  that  the  orq^inal  proceedings,  or 
a  copy,  should  have  been  admitted  in  evidence.  The  only 
exception  is  that  of  an  indictment  for  felony,   where  the 

• 

party  accused  is  acquitted.  la  the'  case  of  misdemeanors, 
a  party  is  entitled  to  a  copy  as  a  matter  of  right,  and  al- 
though, in  a  case  of  felony,  it  is  ordered  that  no  copy  be 
given  without  a  Judge's  or  the  Attorney-General's  order,  yet 
if  a  copy,  or  the  original  be  produced^  it  must  be  admitted 
in  evidence.  That  point  was  determined  in  Legait  v.  To/- 
iervey  (a),  where  a  copy  of  an  indictment  vras  produced 
witliout  authority,  and  it  was  argued,  that  it  could  not  be 
given  in  evidence,  without  an  order;  and  the  Court  said,  it 
was  not  for  them  to  inquire  how  it  came  there,  but  that  they 
vrere  bound  to  admit  it.  In  the  cases  of  Courts  Martial,  the 
Mutiny  Act  provides,  that  a  copy  of  the  proceedings  shall 
be  furnished.    But  can  it  be  said,  that  the  report  in  ques- 


(«)  14  £«it,  SOS. 
VOL.  IV.  Q    Q 


IN  THB  FIRST  YEAR  OF  OHO.  IV. 


58S 


k 

i 


•T  that  case,  Mr.  Justice  Bay  ley  is  made  to  say  (a),  "  The 
law  will  not  work  injustice,  and  if  the  document  cannot,  on 
principles  of  public  policy,  be  read  in  evidence,  the  effect 
will  be  the  same  as  if  it  was  not  in  existence,  and  you 
may  prove,  not  the  contents  of  the  instrument,  but  that  what 
was  done,  was  done  by  the  order  of  the  defendant."  It 
therefore  appears,  that  the  report  of  Cooke  v.  Maxwell^  as 
cited  by  the  Attorney-General,  was  inaccurate,  as  Mr.  Jus- 
tice Bayley  did  not  decide  that  the  evidence  was  inadmis- 
sible ;  but  it  is  evident,  that  if  no  other  evidence  could  have 
been  procured,  he  would  have  compelled  the  production  of 
it.  That,  therefore,  is  a  strong  case  for  the  plaintiff^  and  ex- 
pressly in  point,  to  shew,  that  if  any  imperious  rule  of  law 
prevented  the  production  of  the  original,  the  plaintiff  was 
entitled  to  give  secondary  evidence.  In  the  case  of  The 
Seven  Bishops  (5),  the  clerk  of  the  Privy  Council  was  com- 
pelled to  state  what  passed  in  the  Council  Chamber,  nay, 
what  was  said  by  the  King  himself,  although  the  counsel 
for  the  Crown  most  strenuously  resisted  it.  Tiie  same  evi- 
dence was  also  allowed  to  be  given  in  Lord  Strafford's 
case  (c).  In  Lee  v.  Birrell(d),  it  was  decided,  that  notwith- 
standing the  oath  administered  to  the  collector  of  the  pro- 
perty tax  by  the  Commissioners,  that  he  would  not  disclose 
any  thing  he  hears  in  that  capacity,  except  by  their  consent, 
or  by  virtue  of  an  act  of  Parliament,  still,  that  he  was 
bound,  when  subpoenaed  as  a  witness,  to  give  evidence  of  all 
facts  within  his  knowledge  touching  the  matter  in  question. 
In  Robinson  v.  May{e\  which  was  an  action  for  a  libel  con- 
tained in  an  anonymous  letter,  written  by  the  defendant  to 
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1^  fhat  Mr.  Justice  Bayley  said,  "  Indeed  I  do  not  know,  that  that  which 
*  4  was  issued  by  Governor  MaxweU^  was  at  all  within  tlie  scope  of  any 
■^  authority  which  he  had  derived  from,  and  in  virtue  of  his  situation  as 
^  XSovemor." 

^       (rt)  2  Siark.  Ni.  PrL  Cos.  186. (6)  4  Slate  Triali,  34<. 

^  (tf)  1  State  Trialtf  7S7. (d>  3  Camp.  337.  (e)  t  Smitk'i  Rey,  S. 
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necessary  for  the  interest  of  the  army  and  the  public,  thai  189(K 
inquiries  of  this  description  should  be  made,  and  that  it  ^T^^. 
would  be  i^inst  the  public  interest  to  allow  the  production  «• 

of  the  report.  Necessity  is  always  a  roost  suspicious  argu* 
nienty  and  never  wantii^  to  support  the  worst  of  measures. 
It  is  evident  that  Courts  of  Inquiry  are  not  sanctioned  or  al- 
lowed by  law.  But  even  supposing  that  necessity  could 
make  such  courts  lawful,  what  is  the  necessity  ?  By  a 
Court  Martial,  every  offence,  however  minute,  may  be  in* 
quired  into  ;  and  it  cannot  be  contended  for  a  moment  that 
martial  law  is  too  mild,  and  gives  too  little  power  to  the  So* 
vereign.  Mr.  Jusdce  Blackstone  (a)  observes,  that  **  the  dis- 
cretionary power  of  a  Court  Martial  is  indeed  to  be  guided  by 
the  directions  of  the  Crown,  which,  with  regard  to  military 
offences,  has  almost  an  absolute  leg'islative  power.  **  His  Ma-* 
jesty,"  says  the  Mutiny  Act,  '*  may  form  articles  of  war,  and 
constitute  Courts  Martid,  with  power  to  try  any  crime  by  such 
articles,  and  inflict  penalties,  by  sentence  or  judgment  of  the 
same" — a  vast  and  most  important  trust !  an  unlimited  power 
to  create  crimes,  and  annex  to  them  any  punishments  not  ex- 
tending to  life  or  limb  !  These  are  indeed  forbidden  to  be 
inflicted,  except  for  crimes  declared  to  be  so  punishable  by 
this  act,  among  which,  we  may  observe,  that  any  disobedi- 
ence to  lawful  commands  is  one.  Perhaps,  in  some  future 
revision  of  this  act,  which  is  in  many  respects  hastily  penned^ 
it  may  be  thought  worthy  the  wisdom  of  Parliament  to 
ascertain  the  limits  of  military  subjection,  and  to  enact  ex- 
press articles  of  war  for  the  government  of  the  army,  as  is 
done  for  the  government  of  the  navy."  By  the  publicaUon 
of  the  report  in  question,  the  character  and  reputation  of  the 
plaintiff  has  been  completely  destroyed.  Can  it  be  said 
that  this  is  no  injury  or  punishment  ?  **  Eadem  fama  qum 
vita  est  habenda  ratio  fama  vitaque  hominis  iisdem  legibus 
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Mr.  LUiledale,  for  the  defendant  in  error.    Two  questions        ia90. 
liave  been  raised,  namely,  whether  the  defendant  ought  to        home 
have  pleaded  a  justificatioii,  or  whether  the  present  action 
be  maintainable.     But  both  these  are  quite  foreign  to  the 
record,  as  the  only  point  for  the  consideration  of  the  Court 
now  is,  whether  certain  documents  which  were  offered  in 
evidence  at  the  trial  of  this  cause  were  ac&nissible  or  not. 
It  appeared  that  the  Military  Secretary  to  the  Commander  in 
Chief,  was  in  possession  of  the  minutes  of  a  Court  of  Inquiry, 
held  under  the  direction  of  such  Commander,  and  that  the  de- 
fendant was  the  President  of  that  Court.   That  the  minutes  in 
question  formed  the  report  of  the  proceedings  there,  and  were 
delivered  by  the  defendant  to  the  Commander  in  Chief  in  con-' 
sequence  of  the  directions  he  had  previously  given  for  the  hold- 
ing the  Court.     Such  minutes,  therefore,  were  in  the  nature 
of  a  confidential  conmiunication,  and  ought  not,  for  the  safety 
and  security  of  the  state  to  have  been  received  or  read  in 
evidence,  without  the  direction  or  sanction  of  his  Majesty. 
By  the  common  law,  the  King  has,  by  his  prerogative,  the 
command  of  the  army,  although  his  powers  are  restrained 
by  the  Mutiny  Act,  which  recites,  "  that  a  standing  army  in 
time  of  peace,  unless  it  be  with  the  consent  of  Parliament, 
js  against  law."    StiU,  where  there  is  an  army  in  time  of  war 
or  peace,  the  King  is  the  supreme  cotnmander  of  it  by  the 
common  law,   and  having  such  comimand  vested  in  him, 
although  he  has  not  the  absolute  control  over  the  lives  and 
limbs  of  the  persons  who  compose  it,  and  though  he  may  be 
restrained  as  to  the  mode  in  which  he  shall  exercise  bis  gor 
vemment  over  the  army ;  yet,  where  the  Mutiny  Act  is  silent, 
and  the  proceedings  appear  necessary  for  the  due  discipline 
of  the  army,  the  King  has  a  right  to  direct  whatever  he  may 
think  proper;  and  his  having  such  command,  is  no  more  than 
the  exercise  of  other  prerogatives  in  matters  of  state.     In 
all  matters  relating  to  affairs  abroad,  or  regulations  at  home, 
the  execution  of  power  is  vested  in   the  King,  which  he 
exercises  in  the  army,  through  the  medium  of  the  Com^ 
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The  warrant  there  stated,  that  the  expedition  had  been  or*  1820. 
dered  to  France,  and  had  turned  back  without  landing. — ^IC  ^"^^ 
was  the  constant  and  invariable  practice  in  the  course  of  the 
last  war,  to  hold  Courts  of  Inquiry.  After  the  landing  of  our 
troops  in  Portugal,  and  after  the  battle  of  Fimeira,  and  in 
several  other  instances  there  were  inquiries  held,  and  no 
Courts  Martial.  How  is  the  prerogative  of  the  Crown  to  be 
known  without  its  being  exercised  and  pracdsed  ?  The  object 
of  Courts  of  this  description  is  not  to  punirfi  the  parties^ 
but  to  direct  certain  officers  who  are  named  in  the  commis* 
sion,  to  make  inquiry  as  to  particular  circumstances,  and 
on  the  report  of  the  proceedings  of  such  inquiry  being  laid 
before  his  Majesty,  he  directs  through  the  medium  of  the  Com* 
mander  in  Chief,  whether  he  thinks  it  right  to  order  a  Court 
Martial  or  not.  The  Court  of  Inquiry  tfierefore  resembles  a 
Grand  Jury.  An  individual  is  not  put  to  answer  criminally, 
unless  there  be  a  bill  prenouriy  found,  or  an  information 
filed  in  the  King's  Bench  by  the  Attorney-General,  or  in 
particular  instances,  viz.  as  in  the  cases  of  highways,  where 
a  presentment  is  made  by  a  Magistrate ;  therefore,  the  leading 
and  general  principle  is,  that  no  man  shall  be  put  on  his  trial 
without  previous  inquiry  being  issued  to  put  his  conduct  in  a 
due  course  of  investigation.  That  is  the  particular  province 
of  a  Court  of  Inquiry.  If,  then,  it  be  a  prerogative  of  the 
Crown  to  issue  a  commission  to  hold  such  a  Court,  the  com- 
munications made  to  the  Crown  ought  to  be  protected  and 
kept  secret  by  analogy  to  the  proceedings  of  a  Grand  Jury. 
They  are  sworn  to  secrecy,  but  it  does  not  appear  that  the 
members  constituting  a  Court  of  Inquiry  are,  but  still,  the  two 
bodies  so  far  resemble  each  other,  that  if  the  proceedings 
before  the  one  cannot  become  the  subject  of  discussion,  the 
other  ought  to  be  kept  equally  secret.  But  the  broader 
ground  on  which  the  proceedings  of  a  Court  of  Inquiry 
should  be  protected  from  public  discussion  is,  that  they  are 
in  tlie  nature  of  all  communications  which  are  required  by 
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pellable  to  produce  the  reports  made,  in  consequence  of  the        1820. 
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direction  of  the  Crown^  and   be  allowed  to  give  them  in 
evidence  nithout  the  consent  of  the  King,  than  a  person        '*«' 
would  on  a  report  of  either  of  the  Houses  of  Parliament,     BprnmcB. 
without  a  direct  order  from  one  or  the  other  of  such  Houses. 
As  to  the  cases  cited  for  the  plaintiff,  to  shew  that  a  Court 
of  Inquiry  is  neither  legal  nor  allowable,  and  that  the  King 
has  even  no  right  to  create  such  a  Court ;  they  are  wholly 
inapplicable  to  the  present  question,  as  they  are  cases  where 
the  general  body  of  the  public  might  be  prejudiced.     But 
this  is  the  trial  of  an  individual — an  officer  in  the  army,  and 
who  must  submit  to  its  regulations.     It  is  not  like  a  com- 
mission to  different  parts  of  the  country  to  make  inquiry, 
and  in  consequence  thereof  to  impose  pains  and  penalties  on 
any  subject ;  but  the  Crown  has  an  absolute  right  to  inquire, 
and  make  regulations  as  to  the  discipline  of  the  army,  and  the 
plaintiff,  by  accepting  a  commission,  put  himself  voluntarily 
under  the  prerogative  of  the  Crown,  and  therefore  he  can- 
not say  if  the  Crown  has  been  in  the  habit  of  directing  these 
Courts  of  Inquiry,  that  they  are  illegal.     But  the  moment  he 
entered  the  army,  it  was  his  duty  to  submit  to  all  the  regu- 
lations respecting  it.     Independently  of  a  Court  df  Inquiry 
being  a  proper  Court,  \^hich  the  Crown  may  create,  a  com- 
munication like  the  present,  is,  at  all  events,  protected,  as 
the  King,  for  the  maintenance  of  the  discipline  of  the  army, 
would  have  a  right  to  direct  such  an  inquiry  to  be  made, 
without  calling  it  a  Court.     In  other  departments  below  the 
Crown,  where  the  conduct  of  particular  individuals  is  sub- 
mitted to  a  superior,  the  head  of  the  department  would  have 
a  right  to  inquire  into  the  conduct  of  the  parties  under  him. 
The  Archbishop  of  a  province,  or  the  Bishop  of  a  diocese, 
who  had  a  complaint  against  a  clergyman,  would  have  a  right 
to  direct  the  clergy  of  such  diocese  to  hear  the  complaint, 
and  make  a  report  to  him  as  to^tlie  conduct  of  that  clergy- 
man, with  a  view  to  punish  him.     Such  report  would  be  a 
contidential    communication    which    the    clergy  would  be 
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lowed  to  be  proved,  on  the  ground  that  the  officers  were  not 
bound  to  produce  th^  revenue  books.  In  Wyatt  v.  Gore(a)t 
which  was  an  action  for  a  libel,  the  Attorney-General  of  the 
province  was  called  as  a  witness,  and  asked  as  to  the  nature 
of  some  communications  made  to  him  by  the  defendant,  (the 
Governor  of  the  Colony),  relative  to  the  plaintiff's  conduct, 
when  it  was  objected  for  the  defendant  that  such  evidence 
could  not  be  admitted,  as  it  was  a  confidential  communica- 
tion, and  Lord  Chief  Justice  Gibbs  held,  that  ''  the  witness 
was  not  bound  to  answer  such  questions,  and  that  whether 
the  communications  were  of  a  public  or  private  natnre,  they 
ought  not  to  be  disclosed.**  But  the  present  case  is  much 
stronger  than  that,  because  there  it  did  not  appear  diat  the 
communication  arose  on  a  proceeding  by  the  order  of  the 
governor,  to  institute  an  inquiry;  it  was  merely  some  com- 
munication with  the  Attorney-General,  or  conversation  as 
to  the  conduct  of  the  plaintiff.  If  that  communication  was 
deemed  to  be  privileged,  d  fortiori,  the  report  in  question 
ought  to  be  so  considered,  as  it  was  made  in  consequence  of 
a  direction  from  the  Commander  in  Chief  to  persons  who 
were  not  competent  to  disobey  it.  In  Cooke  v.  Maxwellijb) 
Mr.  Justice  Bayley  thought  that  evidence  of  orders  given 
by  the  Governor  of  a  Colony  to  a  military  officer  was  not 
admissible,  but  he  allowed  the  cause  to  proceed,  because  there 
was  other  evidence  to  shew,  that  what  was  done,  was  done  by 
the  order  of  the  Governor.    In  Anderson  v.Hamilton  (c).  Lord 
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(«)  This  was  an  action  of  trespass  for  false  imprisonmenty  and  was 
tried  before  Lord  EUmkMimgh,  at  9Ve$tmmiUrf  on  the  SSrd  ofFebnuary^ 
18l6y  wlien  the  connsel  for  the  plaintiff  wished  to  pnt  some  questions  to 
the  Earl  of  Unerpooi^  as  to  certain  letters  he  had  receivcMl  from  the 
plaintiff;  and  on  his  examination  he  stated,  that  in  the  year  1810  he  was 
Secretary  of  State  for  the  Colonial  Department.  He  was  then  asked, 
whether,  in  the  month  of  November  in  that  year,  he  received  a  letter 
from  the  plaintiff,  to  which  he  answered,  that  he  did  not  reeollect  the 
contents  of  the  letter,  hnt  that  he  received  a  complaint  from  the  plaintiff, 
then  resident  at  Helig9kmd,  agidnst  the  defendant,  as  govenof  of  that 
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Ellenborough  seemed  to  treat  all  official  communicalioiB 
made  bj,  or  to  officers  of  his  Majesty's  government,  as  beiif 
of  such  a  nature  that  they  ought  not  to  be  dbclosed. 


place ;  when  it  was  objected  for  the  latter,  that  tlie  letter  could  not  be 
given  ID  evidence,  on  which  Lord  EttaAorwgk  said,  that  *'  the  letter 
should  be  produced  in  tlie  usual  way,  or  the  next  best  evideoce  p^t^ 
but  that  no  person  in  an  official  situation  conld  say  any  thing  more  tlan 
that  he  had  received  letters  from  a  person  of  a  particnlar  name.^  It 
was  then  proposed  to  refer  to  certain  copies  of  the  £Uirl  of  Uvtrptf^ 
letters  which  he  had  written  to  the  defendant,  in  consequence  of  the 
plaintiff's  complaint,  when  it  was  further  objected  for  the  defendant, 
that  a  correspondence  between  the  Secretary  of  State,  and  a  perioa 
acting  as  the  representative  of  his  Majesty*s  government  in  a  foreiga 
dependency,  to  which  the  latter  was  no  furtlier  a  party,  than  as  being 
called  on  to  communicate  in  tli^  most  confidential  manner  what  had 
transpired  in  the  island  between  the  plaintiff  and  defendant,  ooald 
not  be  admitted.  That  in  a  private  contest  by  an  individual  against 
snch  governor,  the  security  of  the  state  would  make  it  Indispen- 
sably necessary  that  letters  written  under  the  seal  of  confidence 
should  not  be  disclosed,  and  that  it  was  not  only  perfectly  new, 
but  highly  dangerous,  if  these  letters  were  admitted.  The  plaintitiTs 
counsel  then  observed,  that  **  with  regard  to  the  first  of  the 
letters,  the  fact  of  its  being  written  was  merely  required,  in  order 
to  lay  a  foundation  for  the  answer,  and  particularly,  as  such  first  letter 
of  the  plaintiff  stood  without  any  communication  with  the  defendant, 
and  Lord  EUenborovgh  said,  '<  My  duubt  arises  on  this  :— -If  the  objectioa 
had  been  made  by  the  Noble  Earl  to  the  prodnction  of  this  correspoa- 
dence,  as  a  matter  of  state,  I  should  have  given  the  fullest  effect  to  it 
I  remember  upon  some  of  the  State  Trials,  that  Lord  GrentiUe  was 
called  to  produce  some  letter  which  was  supposed  to  have  come  to  hb 
hand,  having  been  intercepted  in  the  course  of  the  post,  or  by  some 
means  of  that  nature.  I  speak  from  recollection  only,  I  do  not  know 
whether  I  am  correct,  but,  upon  Uie  objection,  it  was  thought,  that  se- 
crete of  state  were  not  to  be  taken  out  of  tlic  hands  of  his  Majesty's  cos- 
fidentlal  servants.  Now  I  am  very  unwilling  to  have  tlie  evidence  of 
what  Lord  Liverpool  has  written,  by  way  of  observation  on  the  plaintiff's 
conduct,  for  it  might  be  used  as  a  condemnation  of  him,  collateral  to 
the  facts  of  the  case.  If  it  was  nierely  to  prove  a  fact,  it  would  be  a 
different  tliin;;.  There  might  be  a  thousand  facts  of  the  utmost  con- 
sequence, respecting  the  state  of  the  government,  the  connexion  of 
parties,  the  state  of  politics,  and  the  suspicion  of  foreign  powers  with 
whom  this  country  may  be  in  alliance.  The  fact  of  a  complaint  having 
been  made  against  the  defendant  by  the  plaintiff  to  the  Earl  of  Littrpod^ 
cannot  be  got  at,  if  embodied  in  an  official  letter,  neither  can  an 
extract  from  such  letter  be  admissible  in  evidence,  for  the  Court  must 
be  entitled  to  hear  the  whole  or  none ;  and  I  therefore  think  that  the 
whole  of  this  letter  is  not  admissible,  on  the  ground  of  the  objections  which 
have  been  raised  for  the  plaintiff."— MSS.  from  Mr.  G«niey*s  notes. 
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In  the  cases  of  Hardy  and  Home  Tooke  (a)   several        X820» 
coimnttnications  which   had    been   made  were    conudered        ^T"^^ 
as   confideotialy  and  incapable   of  being  admitted  in    evi*  v, 

deoce.  In  Phillips  on  Evidence  {b%  all  the  cases  on 
ihis  subject  are  collected,  which  generally  illustrate  the  po- 
sition, that  communications  of  this  description  ought  not  to 
be  disclosed.  If,  therefore,  the  original  report  was  not  ad* 
missible  in  evidence  in  this  case,  dfortum,  the  copj  ought 
Aot  to  have  been  received.    It  is  not  like  the  proving  a  fact 

m 

aliunde^  the  copy  ought  not  to  have  been  delivered  without 
the  authority  of  the  King  himself,  and,  it  w*as  improperly 
obtained,  from  the  office  of  the  Secretary  of  State.  It  is 
true,  that  in  maiw  cases  where  a  person  cannot  produce  the 
original,  he  may  produce  a  copy,  but  if  the  objection  to  the 
production  is,  that  the  contents  ought  not  to  be  disclosed 
from  motives  of  state  policy,  a  copy  cannot  be  received  for 
the  same  reason.  A  Court  of  Inquiry  has  been  universaUj 
recognised  by  the  military  law ;  and  even  if  it  were  not  a 
regular  Court,  the  King,  in  the  exercise  of  his  discretion, 
would  be  empowered  to  institute  inquiries  into  the  conduct 
of  officers  and  other  persons  under  his  command.  Where  an 
individual  aubmits  to  the  rules  of  the  army,  it  cannot  be 
deemed  inconvenient,  that  his  Majesty  should  direct  inquiry 
as  to  the  conduct  of  its  officers,  as  a  guide  for  exerdsing 
his  discretion  whether  he  shall  order  them  to  be  brought 
before  a  Court  Martial  or  not.  At  alf  events,  the  report  of 
tlie  proceedings  before  tlie  Court  of  Inquiry  in  the  present 
instance,  is  a  privileged  and  confidential  communication,  the 
contents  of  which  ought  not  to  be  disclosed. 

Mr.  Evans,  in  reply. — It  has  been  contended  that  the 
King  has  a  right  to  order  an  inquiry  to  be  made  into  the  cha* 
racter  of  any  individual  connected  with  the  government,  and 
that  he  has  an  absolute  and  imperative  power  over  the  army, 
unless  in  certain  cases,  where  -he  is  restrained  by  the  pro- 

(a)  HoweWi  SlaU  TrioU,  toI.  xxiv.  p.  753.— —(^)  ^oL  L  5tli  edit.  «84. 
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tiofi  of  privilege  is  wholly  undefined,  and  there  is  no  legal       1820. 
authority  for  such  a  position.  There  is  a  wide  distinction  how- 


ever, between  those  Houses  and  the  King,  as  the  latter  can-  «. 


not  direct  any  person  to  be  confine(l,  which  the  former  are 
empowered  to  do  for  a  breach  of  their  privil^es.    A  Court 
of  Inquiry  has  been  assimilated  to  a  Grand  Jury,  but  the 
latter  only  give  their  opinion  whether  the  party  chaiged  is  to 
be  put  on  his  trial  or  not*    That  is  a  protection  to  the  sub- 
ject ;  but  here,  the  opinion  of  the  Court  had  the  effect  of 
passing  condemnation  on  the  plaintiff,  for  he  was  in  con- 
sequence dismissed  from  the  army.    In  Sir  John  Mordaunfs 
case,  which  is  the  earliest  to  be  found  in  print,  a  Court 
Martial  followed  the  inquiry,  and  he  complained  that  such 
inquiry  prejudiced  the  Court  against  him.     Here,  it  does  not 
appear  that  the  members  composing  the  Court  were  ordered 
to  give  their  opinion ;  how,  then,  can  it  be  ascertained  whether 
they  kept  within  the  scope  of  their  authority,  unless  the  report 
of  their  proceedings  be  produced?  It  has  been  said,  that  tlie 
King  is  at  the  head  of  the  army.     So  he  is  at  the  head  of  the 
church,  as  well  as  of  the  law ;  and  if  he  has  the  power  contend- 
ed for  over  the  army,  he  has  it  in  every  other  instance.  It  is  not 
to  be  supposed  that  he  will  do  any  thing  unjust,  but  he  must 
met  by  others ;  and  if  this  power  be  established^  the  character 
of  every  individual  in  die  country  is  at  stake,  and  at  the  mercy 
of  the  Crown.    As  to  the  cases  of  a  Bishop  or  Archbishop, 
they  differ  but  little  from  the  present,  but  no  instance  has 
been  cited,  where  either  of  these  personages  has  deprived  a 
clergyman  of  his  situation,  without  bringing  his  conduct  be- 
fore an  Ecclesiastical  Court.  It  is  quite  clear,  that  a  revenue 
officer  is  not  bound  to  produce  the  books  of  the  revenue,  but 
there  is  no  similarity  between  that  case  and  the  present. 
There,  the  party  had  no  right  either  to  the  original  or  a  copy 
of  mich  documents.   Here,  however,  the  plaintiff  was  served 
with  a  copy  of  the  report,  and  was  ready  to  produce  it  at  th^ 
trial,  but  was  refused  to  do  so.    The  result  of  the  Court  of 
Inquiry  was  known  to  the  world  as  soon  as  die  members  com- 
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1820.        posing  it  had  formed  tfieir  opiaions;  and  it  is  too  much  to 
^^^^        say,   that  the  plainUflTs  cha^cter  and  reputation  may  be 
destroyed  by  any  false  or  maliciona    publication  that  bit 
spring  from  a  Court  so  constituted  and  appointed. 

Lord  Chief  Justice  Dallas. — A  great  deal  of  matter  hi 

been  gone  into  in  the  argument  at  die  bar,  which  does  aol 

seem  to  us  to  be  connected  immediately  with  the  preseot 

subject^  and  the  only  question  now  before  us  is,  whether  lk 

minutes  which  were  offered  in  evidence  at  the  trial  «m 

properly  rejected : — this  depends  upon  the  nature  of  the  piv* 

ceeding;  and,  therefore,  it  is  necessary  to  examine  in  die  lint 

instance  what  that  proceeding  was.    The  action  was  bitN|b 

for  a  libel.      The  plaintiff  was  an  officer  in  the  arar^i 

Lieutenant-Colonel,  and  a  Captain  in  the  Tliird  RegiiMS 

of  Foot  Guards.    The  defendant  is  a  Major-General,  adit 

time  of  the  transaction  in  question,  was  a   Colonel  in  k 

army.    In  consequence  of  certain  transactions  or  sospiMi 

supposed  to  be  derogatory  to  the  character  of  the  phiolif 

as  a  gentleman  and  an  officer,  his  Royal  Highness  the  Coa* 

mander  in  Chief,  did  what  we  all  know   ia   frequendjdose 

upon  occasions  of  this  nature,  and  as  I   for  one,  hsfe  ai 

hesitation  in  saying,  is  most  beneficially  done,   and  initeidof 

being  the  exercise  of  an  act  of  severity,   is  very  frequestlf 

that  of  tenderness  and  mercy  to  the  party.     Instead  ofbrof 

ing  the  plaintiff   formally  before  a  Court  Martial,  ia  tk 

first  instance,    the  Commander    in  Chief    directed  sa  a* 

quiry  to  be   made,    by  the  holding  of    a  Court  for  lb 

purpose.       The  proceeding  was  therefore    in   its  nrjw^ 

ture  an  official    proceeding,    directed     bj   the  Comitr^ 

er  in  Chief,  to  obtain  that  information  which  he  wu  boa' 

to  obtain,    as   to  the  conduct  of   every  officer  boMHg  i 

commission  in  his  Majesty's  army ;  and  in  furdiennce  ^ 

the  exercise  of  his  public  duty  on  the  result  of  snch  io^f 

whether  it  was  to  cease  in  the  first  instance,  or  lead  totfT 
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tilterior  measure.  The  consequence  of  this  was,  that  a  1820, 
Court  of  Inquiry  was  held,  of  which  the  defendant  was  the  homb 
presiding  officer,  and  that  Court  was  held  in  consequence  of  v. 

a  duty  created  by  the  order  of  the  Commander  in  Chief, 
which  was  imperative  on  the  defendant ;  and  a  report  made 
by  him  in  conjunction  and  connexion  widi  the  officers,  was 
an  act  of  duty  imposed  on  him,  as  a  military  man,  by  his 
superior,  the  Commander  in  Chief,  whose  order  he  was 
bound  to  obey.  We  have  beard  a  great  deal  m  this  case, 
with  respect  to  the  if ature  of  such  a  Court  as  a  Court  of  In- 
quiry. Whether  those  Courts  were  instituted  in  the  year  1758, 
or  preceded  it,  is  to  me  perfectly  immaterial  in  my  view  of  the 
case;  for  we  all  know,  diat  (^t  least  from  that  time  up  to  the 
veiy  hour  when  the  present  Court  of  Inquiry  was  held,)  con- 
sidering to  what  greatness  and  glory  the  armies  of  this 
country  have  arrived,  the  convenience  at  least  of  this  prac* 
tice  has  been  such,  that  no  man  has  ever  been  deterred  from 
entering  into  the  army  on  that  account ;  and  it  is  quite  im- 
possible not  to  see,  that  the  plaintiff  in  this  case^  when 
be  became  an  officer  in  the  army,  knew,  that  in  point 
of  fact,  at  least,  he  subjected  himself  to  that  Court  of 
Inquiry,  to  which  he  must  have  known,  that  in  other 
instances,  other  officers  had  been  made  amenable,  and 
to  which  he  voluntarily,  and  by  choice,  subjected  himself, 
by  becoming  such  officer.  The  evidence  in  question,  was 
the  result  of  the  inquiry  of  that  Court,  delivered  by  the 
defendant  to  the  Commander  in  Chief,  in  the  exercise 
of  hb  military  duty,  and  retained  by  the  Commander  in 
Cliief  as  an  official  document  in  the  possession  of  his  Se- 
cretary Sir  Henry  Tarrem.  It  originated  therefore,  in  a 
military  order  of  a  person  holding  a  high  and  responsible 
office  under  the  Crown ;  it  was  executed  in  consequence  of 
such  order,  and  returned  and  deposited  in  the  office  of  the 
Commander  in  Chief,  in  which  all  official  acts  of  such  a 
description  ought  to  be  deponted.  The  only  question  then 
is,  whether  under  these  circumstances,  I  will  not  say  Sir 
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munications  made  by  them  disclosed  ;  but  if  the  minutes  of  1820. 
such  (Dourt  are  to  be  produced  in  evidence  in  an  action  brought  ^T"^ 
by  the  party,  then  it  goes  to  reveal  the  name  of  every  wit-  ^  «. 
ness,  and  the  nature  of  the  evidence  given  by  each ;  and  not 
only  this,  but  it  goes  also  to  reveal  what  has  been  said  or 
done  by  each  member  of  the  Court  of  Inquiry  during  the 
time  of  its  sitting.  It  seems,  therefore,  that  if  the  report  in 
question  had  been  received  in  evidence,  it  would  tend  directly 
to  disclose  that  which  was  not  permitted  to  be  disclosed;  and 
therefore,  independently  of  the  character  of  the  Court  of 
Military  Inquiry,  1  should  say,  on  the  broad  ground  of 
public  policy  and  convenience,  that  these  matters,  secretin 
their  natures,  involving  matters  of  delicate  inquiries,  and  the 
names  of  persons>  stand  protected,  and  ought  not  to  be  dis- 
closed. The  only  case  which  has  been  referred  to,  as  being 
more  immediately  in  point,  is  that  of  IVyatt  v.  Gore  (a), 
where  the  witness  proposed  to  be  examined  was  the  Attor- 
ney-General of  die  province,  who  was  called,  and  asked  as  to 
the  nature  of  some  communicatious  made  to  him  by  the 
defendant,  relative  to  the  plaintiff's  conduct. — Mr.  Serjeant 
Lens,  for  the  defendant,  objected  to  this  evidence,  and  said, 
that  **  it  would  be  highly  indecent  for  a  public  officer  to 
disclose  what  passed  between  him  and  the  Governor  upon  that 
occasion,  and  that  it  was  a  confidential  communication." 
Now,  what  was  this  report,  in  its  very  nature,  but  a  confiden- 
tial communication,  directed  by  the  Commander  in  Chief  for 
the  information  of  his  own  conscience,  in  the  exercise  of  his 
public  duty,  as  to  whether  he  should  suffer  the  plaintiff  to 
continue  an  officer  or  not,  in  a  case  in  which  it  must  be 
agreed  and  admitted,  that,  independent  of  any  inquiry 
whatever^  his  Majesty,  in  the  exercise  of  his  prerogative, 
might  have  dismissed  him  at  any  time  i  Then,  m  deciding  on 
the  validity  of  the  objection  raised  in  fVyaii  v.  Gore,  Lord 


^  («)  1  ffotf ,  Ni.  Pru  Com.  «99. 
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1820.         Chief  Justice   Gibbs  said,  **  the  witness    is   not  bound  to 
^^^         answer^  and  in  delicacy  be  will  not  answer  such  questkni. 
«•  Whether  the  conversations  in  which  reference  was  made  to 

the  plaintiff's  (Mr.  Wyatfi)  conduct  as    Survejor^Seaoil 
were  on  public  or  private  business,  they  oug|it  not  to  be  ib- 
closed.    The  Governor  consults  with  m  hq(h  legal  ofioer 
upon  the  state  of  bis  colony,  what  passes  between  tbem  ii 
con6dential.    No  office  of  this  kind  could  be  executed  vitk 
safety,  if  conversations  between  the  GoTemor  of  a  diitwt 
province  and  his  Attorney-General,  who  is  the  only  persoaoi 
whom  such  Governor  can  lean  for  advice,  were  suffered  to 
be  given  in  evidence." — Now,  what  is  this  proceeding,  bi( 
consulting  with  those  who  are  bound  to  give  the  advice  nhick 
is  required  as  to  the  exercise  of  a  public  duty  i  and  whetbak 
be  the  case  of  an  Attorney-General  of  a  province,  advising  the 
Governor,  or  of  an  officer  presiding  at  m  Court  of  Inqoirfi 
directed  to  be  held  by  the  Commander  in  Chief,  it  is  equlk 
a  case  of  advice  and  information  to  be  given  to  him  by  sack 
Court  for  the  regulation  of  a  public  officer.     It  seems,  there- 
fore, upon  the  broad  principle  of  state  policy  and  pubic 
convenience,  and  within  the  principle  of  all   the  cases  cited, 
that  the  learned  Chief  Justice  of  the  King's  Bench  was  per- 
fectly right,  in  not  allowing  these  minutes  to  be  admitted  is 
evidence  at  the  trial,  and  consequently  that  this  judgmeot 
must  be 

Affirmed  (a). 


(a)  In  Jektfll  y.  Sir  John  Moore,  S  New.  Rep.  341,  it  was  held,  "  tkt 
if  a  Conrt-Martial,  after  stating  in  their  sentence  tlie  acqinttaltf* 
officer  against  whom  a  charge  has  been  preferred »  sabjoin  thereta  i 
declaration  of  their  opinion,  that  the  charge  is  maliciona  and  gronates 
and  that  the  conduct  of  the  prosecutor  in  falsely  cahmmiating  fhe 
accused,  is  highly  iiyurions  to  the  service,  the  president  of  such  Cooit 
Martial  is  not  liable  to  an  action  for  a  libel,  for  having  delivered  sack 
sentence  and  declaration  to  the  Judge  Advocate.*' 
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Hawkins  t;«  Edwards. 


June  19. 


Mr.  Sent  Famhan,  on  a  former  day  in  this  Term,  had  ob*  Where  pro* 

-,  1.        -i^-  •!•      ceti  appeared 

tained  a  rule  nisi,  that  the  proceedings  m  this  cause  might  be  to  be  soed  oat 

set  aside  for  inegularity,  on  the  ground  that  the  process  was  ^^j^^*^ 
sued  out.  and  the  proceedings  carried  on  in  the  name  of  Lui-  ther  of 
treU  by  Yeates.  meaninff,  as  it  was  contended.  John  Yeaies^  of  attomiai  of 
Tempk  Place.    He  founded  his  motion  on  affidavits,  which  g  w^^^m^. 
stated,  that  neither  of  them  were  attomies  of  this  Court.  oSer'atfonS 
That  the  only  person  upon  the  rdls  of  the  Court,  resident  in  to  act  ialdLs 
Loudon  by  the  name  of  Yeates,  was  a  Mr.  Thonuu  Yeates,  coort  actaiMt 
who  was  a  different  person  from  the  one  named  in  the  pro-  ^g,P^[||^y^  ; 

cess,  and  who  had  a  different  residence.  dered  ^and 

B.  to  pay  tiMt 

Mr.  Serjt.  Onslow  was  on  this  day  about  to  shew  cause, 
when  on  Mn  Serjt.  Faughan*8  producing  an  affidavit  of 
Thomas  Yeates,  that,  he  had  never  given  any  consent  in  writ- 
ing or  otherwbe,  for  the  above-mentioned. Lii//rei/  or  Yeaies 
to  sue  out  process,  or  carry  on  proceedings  in  this  Court  in 
his  name,  and  that  on  search  being  made,  no  other  person 
by  the  name  of  YeateSp  resident  in  London,  than  the  said 
Thomas  Yeaies,  was  enrolled  as  an  attorney  of  this  Court. 

^Tbe  rule  was  made  absolute,  with  costs,  to  be  paid  by 
Luttrell  and  John  Yeaies  (a). 


(a)  See  the  sUtute  t  Gm.  f.  c.  29.  f.  10.  by  which  it  U  enacted,  that 
it  ihall  be  lawful  for  any  person  who  shall  be  sworn,  admitted,  and  en- 
rolled an  attorney  \n  any  of  his  Majesty's  Conrts  of  record  at  Wttltmm* 
sitr,  with  the  consent  of  any  attorney  to  any  of  the  said  other  Courts  of 
record,  snch  consent  being  In  wHHng,  dgned  by  sncfa  attorney,  and  in 
the  name  of  snch  attorney,  to  sne  out  any  writ  w  process,  or  commence, 
prosecnte,  or  defend  any  action  or  other  proceedings  in  snch  Conrt,  not- 
wiUistanding  snch  person  is  not  sworn  or  admitted  to  be  an  attorney  of 
snch  Court.  And  by  SS  Geo.  t.  e.  46.  f.  11,  it  b  provided,  that  if  any 
sworn  attorney  shall  act  as  agmi  for  any  person  not  duly  qualified  to  act 
as  an  attorney,  or  suffer  his  name  to  be  any  ways  made  use  of  upon  the 
account,  or  for  the  profit  of  a9y  unqualified  person,  or  send  any  procsis 
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T^^y      Phii-lips,    Demandtnt;       Nouns,    Tenant;       LisiB, 
June  SO.  Vouchee. 

PliiLLiPs,  Demandant;    Whittakeb,  Tenant;   Lisli, 

Vouchee. 

TheConrtre-  Mr.  Serjt.  Pe//,  moved  that  two  recoveries,   the  fiwt  of 

Sri^dl''''  which  had  been  suffered  in  Trimty  Term,  1  fVilt.  &  Maj, 

ment  of  two  a„d  the  other  in  Hilary  Term,  13  Geo.  1.  might  be  amended, 

one  suffered  in  by  inserUng  the  word  **  tithes.      By  the  deed  to  make  tbe 

mu?£^Mary,  tenant  to  the  pracipe  in  the  first  recovery,  the  manors  of  R 

S^gS?^.^/  and  C.  were  conveyed  to  Noune,  then  in   the  occupadoo  of 

the  imertion  a  person  therein  named,  and  all  other  the  manors,  messuages, 

of  the  word  .  ,  .  i  ##  ■        j-*  «  i»     r  *l- 

**titki»^** \tnot  services,  rents,  lands,  tenements  and  "  heremtamenU    or  toe 

SJJf?5J12fg        releasors,  or  either  of  them,  situate  in  the  county  of  SotUk- 

were  in  posses-  ampton  and  tlie  Isle  of  Wight :  and  by  the  deed  to  lead  the 
sion  of  such  '^  f  '  %        r      ji 

tithes  at  the  uses  of  the  second  recovery,  the  before-mentioned  ^  henaxr 
▼er^  were  taments**  and  premises  were  conveyed  to  Whiitaker^  to  make 
si^^'^^h  th  '^^  tenant  to  the  pracipe.  It  appeared  by  affidavits,  that  die 
word  <'  heredi-  lands  in  question  had  been  granted  to  two  persons  by  Jama 

taments"  was       .      ■^.  ••<•  i-<»* 

contained  in  the  First,  and  that  from  the  time  of  such  grant  to  the  year 
l^d**Ui^n«s.     ^  775,  the  lands  had  been  discharged  fipom  tithes.   That  in  that 

year  they  were  conveyed  to  two  persons,  one  of  whom  after^ 
wards  conveyed  his  moiety  to  the  other,  who  occupied  tbe 
whole,  and  never  paid  tithes.    That  in  1805  he  sold  the  pro- 


to  such  nnqualified  person,  Uiereby  to  enable  him  to  appear,  act,  or  |lra^ 
tice  in  any  respect  as  an  attorney,  knowing  hha  not  to  ba  doly  qnaliiei 
and  complaint  shall  be  made  thereof,  in  a  tammarj  way,  to  tbe  Caeit 
from  whence  any  snch  process  did  issne^  and  proof  rnada  tliereof  ipsa 
oath,  to  the  satisfaction  of  the  Court,  that  such  sworn  attorney  hath  of- 
fended therein  as  aforesaid,  then  every  snch  attorney  so  offending,  ihsU 
be  struck  off  the  roll,  and  for  ever  after  disabled  froos  practiaiBg  as  ■ 
attorney.  In  Oppenheinw.  Harrirnn^  1  Bwrr.  tO,  where  an  attoraey's  wmt 
was  set  to  process  without  his  authority,  the  Court  ordered  the  pn- 
ceedings  to  be  set  aside,  and  granted  an  attachment  against  tkit  r'*'*- 
tiff's  attorney.  So,  in  Hopwood  v.  AdawUf  5  Burr,  t660,  where  jodgnest 
was  entered  up  by  an  attorney's  clerk,  in  the  name,  bat  withoat 
the  knowledge  or  consent  of  a  regular  attorney,  it  waa  ofdored  to  be  itt 
aside. 
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petty,  tnd  on  the  purchaser's  being  called  on  to  complete  the        IBUfk 
sale,  be  refused  to  do  so,  on  the  ground  that  the  word  « tithea"*     p^J^^ 
was  not  contained  in  either  of  those  recoveries.    Under  these    Demtiiduit. 
circumstances,  the  learned  Se^eant  submitted,  that  the  word 
''  kerediiamenti*  being  inserted  in  both  the  deeds  to  make  the 
tenant  to  the  pradpe,  it  was  suffidently  comprehensive  to  em- 
brace the  tithes  in  question,  and  he  cited  the  cases  of  CnUum, 
demandant,  Ryder,  tenant,    Fernon,  vouchee  (o),  where  a 
recovery  was.  allowed  to  be  amended  by  inserting  "  tithes,'' 
the  lands  having  been  tithe-free  beyond  memory,  although  no 
legal  reason  could  be  shewn  for  their  discharge;  Corden, 
demandant.  Hall,  tenant,  Coklough,  vouchee  (fi),  where  the 
word  "  tithes*  was  inserted  in  a  recovery ;  the  deed  to  lead  the 
uses  having  conveyed  all  the  '<  hereditaments''  to  the  vouchee ; 
and  Collyer,  demandant.  Lord  Chuterfield,  vouchee(c),  where 
a  similar  amendment  was  allowed,  where  possession  had  fol- 
lowed the  deed,  and  it  appeared  that  the  tithes  were  intended 
to  pass. 

But  as  it  did  not  satisfactorily  appear  that  the  parties  were 
in  possession  of  the  tithes  at  the  time  the  recoveries  were 
suffered,  the  Court 

Refused  the  amendment  {d). 


(a)  r  Tama.  341. (6)  t  Jftw.  Rep.  431.  (c)  4  Ttami.  St6. 

(d)  Mr.  Justice  Bwrrmgh  waa  of  opinion  Uiat  the  HUim  would  pnniHH 
^cr  the  word  **  hcreditamenU."  So,  in  Dowse,  demandant,  Uoyd^  tenant, 
RMoe,  voueliee,  s  Bm.  if  PtU.  576,  a  recovery  was  amended  by  inserting 
the  words  **  all  and  aU  manner  of  tithes  whatsoefer,  yearly  arising.  Sec. 
from  and  ontof  the  said  preoiises,"  on  an  affidavit  setting  ont  the  vouchee^ 
right  to  the  tithes,  and  stating  his  intention  to  have  passed-all  his  Interest 
in  the  premises,  the  word  '^  hereditaments''  being  contained  in  tlie  deed 
to  lead  the  uses,  bnt  the  Court  afterwards  reftued  to  amend  a  recovery,  by 
adding  the  **titku^'  of  the  premisea  under  tiie  word  <*  fttfrMNtommtt,'* 
where  that  word  did  not  occur  in  the  operative  part  of  the  deed ;  G»le, 
demandant,  Onanf  tenant,  iMsson,  vouchee,  t  Menh.  194.  Nor,  by  striking 
out  a  porlisn  of  tithes  and  substituting  oU  the  tithes  arishig  firom  the  lands 
conveyed;  Rots,  demandant,  WUUkm,  tenant,  MTargVi  vouchee,  t  ilfeml. 
195.  But  in  Tem^Mii,  demandant,  OouHon,  tenant,  Ksuady,  vouchee, 
3  T«Mal.  408, »  recovery  sufiercd  ninety-eight  yearsi  ago,  was  amended 
by  inserting  a  manor  and  tithes,  without  affidavit  of  intention  that  they 
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ibould  pau,  the  intent  being  mtnifett  froan  the  deed,  and  the 
•ion  having  gone  accordingly,  although  there  wai  no  other  evidence  of 
the  existence  of  a  manor,  than  the  mention  of  it  in  mn  old  deed,  ani  the 
appointment  of  a  game-keeper.  See  also  £s  pmrU  Bmttoek^  5  TinaC.  74S» 
Lancatter^  demandant,  WilmM,  tenant,  Boont,  vouchee,  awfe,  voL  L  95^ 
Wluti,  demandant,  BiektuU^  tenant,  PapJOm,  ▼ovchee,  onie,  ▼oL  &  SI, 
and  ivaikmmny  demandant,  Aivgijra,  tenant,  JPeoni— f,  Tonehee,  mtt, 
p.  49,  ai  to  the  terms  in  which  recoveries  have  been  allowed  to  be 
ed  by  the  insertion  or  snbstitntion  of  the  word  **  titbea.'^ 


Wednesday, 
Jane  f  1. 


TuRMOR  V.  Turner. 


In  an  action     Til  1 8  was  an  action  of  debt  on  a  replevia  bond,  dated  oa 

by  the  assig-  .    _ 

nee  of  tiie  the  1  Ith  day  of  February,  IS15,  and  brong^il  by  the  plaotiB 
repievin^bond,  ^  assignee  of  the  late  Sheriff  of  Lincoln,  against  the  it- 
conditioned      fendant.  as  one  of  the  sureties  in  the  bond,  tbe  conditioB  rf 

for  the  plain-  '  ' 

tiff  in  replevin  which  was,  that  if  one  Jonathan  Watmough  did  appear  at  the 
tlie  Comity  tlien  next  County  Court,  to  be  holdeu  for  the  county  of  liV 
li^nte  his  Ilfu  ^^^^>  ^"  *•*«  22d  of  February  then  instant,  and  then  and  thoe 
with  eftbct,      prosecute  his  suit  with  effect,  and  without  delay  against  the 

and  make  a       *^  — ^  -^     ^ 


return  of  the  plaintiff,  for  tailing  and  unjustly  detaining  his  cattle,  good^ 
ed^if  it  fthonUl  ^^^  chatteb,  and  make  return,  if  a  return  thereof  should  be 
^nd  tii°^^lain    ^4Judged,  the  bond  was  to  be  void,  otherwise  to  renram  ii 


tiff  in  repie-    full  force.  The  declaration,  after  stating  that  the  pi 

moving  tlie       trained  the  cattle,  goods,  and  chattels  of  fVattnough  for  rent 

plaint  into  this 
Court,  became 

nonsuit :  Held,  that  he  had  thereby  not  prosecuted  his  snit  with  effect,  and 
that  the  condition  of  the  bond  was  broken ;  that  the  avowant  had  his  election  of 
proceeding  by  a  writ  de  retomo  kabemdo,  or  issuing  a  writ  of  inquiry  under  the 
statute  17  Car,  S.  c.  7.  a.  f .  Therefore,  where  to  a  declaration  against  one  of  the 
sureties  on  the  bond,  averring^  that  the  plaintiff  in  replevin  did  not  proaecnte  his 
suit  with  effect ;— a  plea  stating  the  writ  of  iiqniry  and  judgment  to  recover  tbe 
arrears  of  rent  found  under  17  Cor.  t.  is  no  bar  to  the  action  on  the  bond,  and 
is  bad  on  general  demurrer^  it  not  shewing  that  any  execution  bad  issned  on  the 
judgment,  or  that  the  sum  recovered  had  been  levied  and.paid  to  the  nTOwant 
before  action  brought. 

If  judgment  be  given  against  the  plaintiff  in  replevin  for  not  prosecuting 
his  suit  with  effect,  his  sureties  on  the  bond  will  be  answermble  to  tbe 
avowant,  notwithstanding  he  has  afterwards  proceeded  on  the  17  Cm^,  9. 
€.  7.  a.  s.  and  obtained  a  judgment  under  a  writ  of  inquiry,  in  punnnnce  of 
that  statute,  to  recover  the  arrearages  of  rent  and  cofrts. 


TURJiOR 

•  r. 
TURMElt. 
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due,  and  thtt  he,  witbin  five  days  afterwards,  made  his  com-        \S20. 
plaint  to  the  then  Sheriff  of  Lincoln,  and  prayed  him  that 
the  said  cattle,  &c.  might  be  replevied,  and  that  the  Sheriff 
accordingly  took  a  bond^  conditioned  as  aforesaid,  proceeded 
to  set  out  that  the  Sheriff  replevied  and  made  deliverance  of 
the  said  cattle,  &c«  to  fVatmoughj  who  appeared  at  the  then 
next  County  Court  of  the  said  Sheriff,  and  levied  his  plaint 
against  the  plaintiff,  for  taking  and  unjustly  detaining  the  said 
cattle,  8u:.,  and  found  pledges,  as  well  for  prosecuting  his  plaint 
as  for  returning  the  said  cattle,  &c.,  if  a  return  thereof  should 
be  adjudged ;  which  plaint,  afterwards  to  wit,  m  Easier  Term, 
55  Geo.  3,  was  duly  removed,  at  the  instance  of  the  plaintiff 
into  this  Court,  by  virtue  of  a  writ  of  recordari  facias  loque-' 
lam.  That  thereupon  Wattno^hf  in  Triaity  Term,  55  Geo.  3. 
declared  against  the  plaintiff,  for  taking  and  uiyustly  detain- 
ing his  said  cattle,  goods,  and  cbattds.   (The  declaration  in 
replevin  was  here  set  out,  and  an  avowry  by  the  plaintiff  for 
two  quarter's  rent  in  arrear,  and  due  to  him  from  Watmough). 
That  upon  this,  the  plaintiff  pray/ed  that  Watmough  might 
plead  in  bar  to  the  avowry,  and  that  a  day  was  thereupon 
given  to  him  so  to  do,  but  that  he  made  default,  nov  did  he 
plead  in  bar  to  the  said  avowry,  nor  further  prosecute  his 
suit  against  the  plaintiff,   whereupon  it  was  considered  by 
thb  Court,  in  that  same  TVtirify Term,  that  fVatmoughthoiM 
take  nothing  by  his  said  plaint,  bat  that  he,  and  his  pledges 
to  prosecute,  should  be  in  mercy,  &c.,  and  that  the  plaintiff 
should  have  a  return  of  tlie  said  cattle,  &c.,  as  by  the  record 
and  proceedings  thereof  which  have  since  been  duly  removed 
from  this  Court  into  the  King's  Bench,  for  certain  supposed 
causes  of  error  therein,  and  which  are  now  remaining  in  the 
said  last-mentioned  Court,  in  all  things  affirmed  more  fully 
appears.      The  plaintiff  then  averred  diat  fFatmough  did 
not  prosecute  his  suit  with  effect  and  without  delay,  against 
him  for  taking  the  said  cattle,  &c.,  whereby  the  bond  became 
forfeited  to  the  Sheriff,  who  afterwards  assigned  it  to  the 
plaintiff. 
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1820.  Hie  defendant  pleaded  in  bar,  thml  after  Uie  recoie^  of 

TimNOB      ^^  ^^^  judgment  in  the  said  declaration  mentioned^  to  «it, 
«•  in  Trinity  Term,  55  Geo.  S.  the  plaiotiff  prayed  the  wnt  of 

our  Lord  the  King  to  be  directed  to  the  Sheriff  of  Limeola, 
to  enquire  the  amount  of  die  arrear  of  rent^  and  of  the  nine 
of  the  cattle,  goods,  and  chattels  so  distmined  as  aforesakl^ 
and  that  it  was  granted  to  him,  8cc.  That  such  writ  wu 
duly  executed,  and  that  it  appeared,  by  an  inquisition  tikai  J 
before  and  returned  by  such  Sheriff,  that  JBSGlm  lOt.  was  k 
arrear  and  owing  frcnn  fVatmongh  to  the  plaintiff  for  rent, 
and  that  the  cattle,  goods,  and  chattels  taken  were  worth  tint 
sum  ;  and  that  thereupon  it  was  considered  hy  this  Court, 
that  the  plaintiff  should. recover  against  Waimtn^h  the  nU 
sum  of  £S67.  10«.  being  the  arrears  of  rent  found  by  the  is- 
quisition,  and  ^£79*  4f .  for  his  costs  and  chaigjesy  and  that  tbe 
plaintiff  should  have  execution  thereof,  &€<  To  this  pb 
the  plaintiff  demurred  generally,  and  the  defendant  joined 
in  demurrer.  The  cause  came  on  for  argument  in  thecoimt 
of  the  last  Term,  when 

Mr.  Serjt.  Blouet,  in  support  of  the  demurrer,  aubmiuei^ 
that  the  question  was,  whether  the  bond  on  which  the  actkw 
was  brotight,  was  forfeited  or  not,  by  the  plaintiff  in  replevin 
not  having  prosecuted  his  suit  with  effect,  as  averred  in  Ae  de- 
claration, and  if  so,  whether  the  present  plaintiff  Vr%ht  of  ac- 
tion was  affected  by  his  having  afterwards  proceeded  on  tht 
statute  17  Car.  2.  c.  7«  as  stated  in  the  plea,  it  not  appearii^ 
that  he  was  satisfied  by  such  proceeding.  The  plea  does  not 
affect  or  answer  tbe  declaration  in  any  respect.  The  conditkw 
of  the  bond  was,  that  tlie  plaintiff  in  replevin  should  prose- 
ciite  his  suit  with  effect,  and  make  a  retiun  of  the  goods  if  a  le- 
tum  thereof  should  be  adjudged.  The  plea  merely  avers  thsta 
return  was  made,  but  does  not  go  on  to  state  that  Watmxmi 
prosecuted  his  suit  with  effect  against  the  plaintiff  for  taking 
his  goods ;  it  is  therefore  ill,  and  affords  no  substantial  defence 
to  the  prescut  action.  The  general  rule  of  law  is,  that  vihert 
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a  bond  n  coadkioned  to  do  stfmvl  lliiag%4t  ii  forfoitad  bj^ 
non-perfcMtiiaiicc  of  one,  and  if  it  bo  once  foiieitedt  it  muat 
alwajs  remain  so.  The  distinctioa  is,  when  an  obligation  if 
in  the  altematiTe  or  di^jiiiieti?e.  Here,  whut  damage  the 
plaintiflF  may  have  suelained  in  cooseqaeoce  of  the  breach  of 
the  condition  to  prosecute  with  efiect,  if  altogether  another 
consideration ;  but  it  does  not  appear  by  (he  plea  in  bar,  tbfU 
be  has  derived  any  fmit  from  the  judgment^  or  that  it  has  been 
in  any  way  satisfied.  The  object  of  the  bcmd  was  to  secure.  Ip 
the  present  phuntiff  tb^  costs  he  might  be  put  to  in  the  suit, 
as  \^U  as  the  amount  of  the  rent  m  arrear,  and  the  sureties 
are  liable  for  such  costs  to  tike  extent  of  the  penalty  contained 
in  the  bond.  The  parts  of  the  condition  are  wholly  distinct, 
ind  a  discharge  of  one  does  not  amount  to  a  dischaige  of 
the  whole.  In,  Ifofgon  ▼•  Griffiik  (a),  Lord  Chief  Justice 
Lee  said,  ''  In  aU  replevin  bonds  there  are  several  iodepep* 
dant  conditions;  one  to  prosecute,  another  to  return  the 
goods  replevied,  and  a  third  to  indemnify  the  Sheriff,  and  a 
breach  may  be  assigned  upon  any  of  these  distinct  parts  of 
the  condition.''  The  condition  to  prosecute  with  effect  was 
instituted  by  the  statute  1 1  Gecf^  d.  c.  10,  instead  of  pro- 
ceeding against  the  pledges  at  common  law.  The  condition 
to  make  retuni,  as  providedl^  that  statute,  was  taken  fix>m 
the  custom  of  having  pledges  i$  reiomo  kabendo,  which  were 
inti'oduced  by  the  statute  WeMmimter  %.  c.  d.  and  were  wholly 
distinct  and  independent  Yvom  die  pledges  to  prosecute  with 
effect  Previously  to  ihe  11  Geo.  d.  c  19,  the  prac- 
tice was  for  the  Sheriff  to  take  a  bond  firom  the  pledges  in 
replevin.  But  diat  statute  goes  further,  and  gives  the  de- 
fendant in  replevin  an  additional  security^  the  bond  being 
taken  in  a  definite  sum  (via.  double  the  '^oe  of  the  goods 
distrained),  and  made  assignable  to  such  deliondaut,  who 
may  sue  on  it  in  his  own  name.    It  is  suffident  in  an  action 
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1690.       on  socb  bond,  Co  tatiga  a  breach  of  one  part  of  the  coin 
'"''^*'        ditbn  only.    If,  therefore,  it  be  alleged  that  the  suit  was  not 
V.  prosecuted  with  effect,  it  ia  unnecessary  to  state  a  breach  of 

oRMis.  ^^  others.  In  Faughan  v.  Norris  (a),  where  in  a  replevin 
bond  the  condition  was  to  appear  in  the  County  Court,  and 
then  and  there  prosecute  with  effect,  and  the  breadi  assigned 
was,  that  he  did  not  prosecute  with  effect,  and  the  defendant 
pt^ded  that  he  did,  to  which  the  plaintiff  replied  that  he 
(the  then  defSendant)  removed  the  cause  by  recordari  into  the 
Common  Pleas,  and  was  there  nonsuited,  such  replication 
was  held  good  on  demurrer.  Hiat  shews  that  it  is  imma^ 
terial  to  point  out  what  judgment  follow^.  In  Dias  v. 
Freefnan  (A),  it  was  bald,  that  the  bond  was  forfeited  if  the 
plaintiff  in  replevin  does  tiot  appear  in  the  County  Court 
and  prosecute  according  to  the  condition,  and  there  no  judg- 
ment whatever  could  be  given.  In  Gwillim  v.  Holbrook  (c), 
it  was  decided,  that  the  condition  is  not  satisfied  by  a  pro- 
secution of  the  suit  in  the  County  Court,  but  that  the  plaint, 
if  removed  by  recordari  facias  loquelam  into  a  superior 
Court,  must  be  prosecuted  there  with  effect.  The  legal 
meaning  of  prosecuting  with  effect  is  to  prosecute  with 
success,  the  object  of  die  condition  of  the  bond  being  to 
give  the  party  security  for  costs.  In  Morgan  v.  Griffith  (d), 
Lord  Chief  Justice  Lee,  in  delivering  the  judgment  of  the 
Court  said,  that  ''  In  all  these  sorts  of  bonds  to  prosecute 
with  effect,  the  {daintiff  must  not  only  proceed  to  a  de- 
ciaioi  of  the  suit,  but  miist  have  success  in  it,  or  he  does 
nothing.''  In  Hussey  v.  More  (e),  it  is  said,  "  that  for  the 
King's  and  party's  benefit  the  plaintiff  ought  to  find  pledges  ; 
'  that  if  ho  be  nonsuited,  he  and  his  pledges  shall  be  amerced, 
or  if  the  verdict  finds  against  him  in  any  part  he  was  to  be 
amerced;  which  was  grounded  upon  great  reason,  that  the 
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phmtiff  flhould  not  trouble  the  King's  Court  or  die  ptrty,  widi-* 
out  cause ;  and  if  be  did,  he  should  be  punished.''  In  Gilbert 
cm  Replevin  {a),  it  is  stated,  that  *^  when  the  avowant  had 
Judgment  for  a  return  of  the  beasts,  be  had  very  often  no 
benefit  by  his  suit,  because  it  frequently  happened,  that; 
pending  die  suit,  the  tenant  had  sold  the  cattle  delivered  i6 
him  on  the  replevin,  and  becomei  insolvent    The  mischief 
arose  from  this,  that  the  Sheriff  could  only  take  from  the 
plaintiff  plegii  de  prosequendOf  in  this,  as  in  «dier  actions; 
which  pledges  were  only  to  answer  the  amerciament  to  At 
King  pro  falsa  clamore,  and  lodced  no  further;  and  evM 
ihese  being  very  small,  did  soon  degenerate  into  mere  matter 
of  form."     Pledges  in    replevin,   therefore,  stand  on.  the 
«ame  ibotrog  as  pledges  m  other  actions,  and  not  in  die  na» 
tere  of  those  which  were  formerly  taken  de  retomo  kabenda* 
In  The  Duke  o^  Omumd  v.  Bierly  (6),  where  an  acdon  waa 
brought  on  a  replevin  bond  to  prosecute  with  eflfect,  and  abo 
to  make  return,  the  defendant  pleaded  that  £•  O.  levied  «' 
plaint,  and  afterwards,  and  before  the  suit  was  determined; 
died ;  and  the  plaintiff  replied,  that  it  was  tfue  that  E.  G.  had 
levied  such  a  plaint  i^nst  the  defendant,  who  immediately 
afterwards  exhibited  an  English  bill  in  the  Exchequer  against 
the  plaintiff  in  that  suit,  and  by  injunction  hindered  the  pro- 
ceedings below  undl  such  a  day^  &c.  on  which  day  the  said* 
£.  G.  died,  so  that  he  did  not  prosecute  his  suit  with  efiect' 
On  demurrer  to  this  replication,  Lord  Chief  Justice  HoU  sakl; 
^'  this  was  a  prosecution  with  effect,  because  there  was  neither 
a  nonsuit  or  verdict  against  £•  G.  and  so  it  is  upon  a  f^ 
cognizance  on  a  writ  of  err(>r,  which  is  also  to  prosecute' 
with  effect,  if  the  plaintiff  is  not  nonsuit,  nor  the  judgment 
affirmed,  the  recognizance  is  not  forfeited."    By  the  statute 
A  Anne,  c.  l6,  <•  16,  it  is  enacted,  "  that  no  claim,  or  entry 
to  be  made  on  lands,  shall  be  of  any  force  or  effect  to  avoid 
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1820*        ^7  fine  levied  with  proclamations,  according  to  the  statute, 
or  a  suiBcient  entry  withm  the  statute  of  limitations,  unless 
upon  such  entry  an  action  shall  be  commenced  within  one 
TuRMiR.      y^^  ^^^^  ^f^^  ^^  making  of  such  entry  or  claim,  and  prose- 
cuted with  effect ;"  and  therefore  if  the  claimant  fail  in  an 
ejectment,  brought  in  consequence  of  the  entry,  and  have  not 
time  to  commence  a  second  ejectment  within  twelve  months 
after  the  making  of  the  entry,  a  second  entry  must  be  made. 
It  is  clear  that  a  defendant  in  replevin  may  resort  to  his  re- 
iorno  habendo,  and  enter  up  judgment    for  a  return,  and 
still  pursue  the  remedy  afforded  him  by  the  statute  17  Car.  9« 
for  executing  a  writ  of  inquiry,  as  that  statute  merely  gives 
an  additional  remedy,  and  does  not  take  away  the  right 
afforded  by  the  common  law.    Whatever  effect,  therefore,  the 
judgment  to  make  a  return,  or  the  return  itself  may  have 
towards  satisfying  that  part  of  the  condition  "  to  make  a 
return,**  still,  it  cannot  operate  so  as  to  affect  the  other  part 
of  it,  ''  to  prosecute  with  effect.^    Cooper  v.  Sherbrooke(a), 
Baker  v.  Ladeib),  and  in  the  former  case  Mr.  Justice 
BathurU  observed,  that  "  the  statute  17  Car.%  has  not 
altered  the  judgment    at  common  law,  but  only  given  a 
further  remedy  to  the  avowant.''    Here,  therefore,  the  bond 
being  conditioned  in  conformity  to  the  statute  1 1  Geo.  2. 
c.  19.  s.  23,  to  prosecute  the  suit  with  effect,  and  without 
delay,  was  forfeited  by  the  plaintiff  in  replevin  letting  judg* 
ment  go  by  default,  and  on  such  forfeiture  the  avowant  (the 
present  plaintiff)  was  authorised  by  that  statute  to  take  an 
assignment  of  the  bond,  and  proceed  thereon  against  the 
sureties,  who  are  liable  for  the  costs  he  may  have  sustained 
to  the  extent  of  the  penalty  of  the  bond.     Yea  v.  Leth^ 
bridge  (c) ;  and  in  Page  v.  Earner  {d),  the  Court  observed, 
that    ''  at  common  law  the  pledges  were  only  bound  to 
answer  for  the  amerciament  pro  falso  clamore,  but  that  as 
the  security  was  now  taken  by  bond,  the  Court  would  not 
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relieve  against  the  penalty  without  obliging  the  surety  to  pay        1820. 
costs." 

Mr.  Seijt.  Cross,  contrd, — ^The  main  question  in  this  case 
turns  on  the  construction  to  be  given  to  the  £dd  section  of  the 
11  Geo.  2.  c.  19|  which  has  extended  the  ri^ts  of  an  avow- 
ant or  defendant  in  replevin,  by  affording  him  two  sureties 
in  a  bond  to  be  taken  in  double  the  value  of  the  goods  dis- 
trained, and  which  may  be  assigned  to  such  person  by  tiie 
sheri£F,  in  order  that  he  may  sue  on  it  in  his  own  name. 
The  conditions  of  the  bond,  as  reqiured  by  that  statute,  are 
in  the  alternative,  viz.  that  the  party  shall  prosecute  his  suit 
with  effect, — without  delay,— or  that  he  shall  make  a  return 
of  the  goods.    If  it  were  otherwise,  although  the  defendant 
might  have  obtained  and  been  satisfied  by  such  return,  he 
might  still  proceed  on  the  replevin  bond  against  the  sureties 
for  damages  end  costs.    Where  a  party  cannot  obtain  judg- 
ment for  a  return  of  the  goods,  he  may  sue  on  a  breach  of 
the  condition  for  not  prosecuting  vnth  effect : — But  he  cannot 
do  so,  if  a  return  has  been  ac|judged.     In  Baker  v.  Lade  (a\ 
there  were  two  judgments,  the  one,  that    the    defendant 
should  have  a  return,  and  the  other,  that  he  should  recover 
the  arrears  of  rent,  although  the  proceeding  was  under  the 
statute   17  Car.  2.  c.7(fi),   and  on   error,   that  the  judg- 
ment was  double,  viz.  one  at  common  law,  and  the  other 
by  the  statute;    the  G>urt   observed,  that  as   the  statute 
did  not  alter  the  judgment  at  common  law,  it  was  well 
given.      In  ComytCs  Digest  (c),   it  is  said,  ''  that  in  reple- 
vin in  the  County  Court,  removed  by  recordari,  and  a  ver- 
dict for  the  avowant,  and  an  inquiry  as  to  the  value,  pur- 
suant  to  the  statute  17  Car.  2.  c.  7,  the  avowant  shall  not 
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WStO.        have  die  replevin  bond  delivered  to  him  to  sue  the  parties ; 
JT"^        hut  must  either  have  judgment  and  execution  for  the  sum 
V.  settled  by  the  jury,  pursuant  to  that  statute,   or  he  must 

take  the  ancient  remedy,  which  is,  to  have  a  writ  de  retomo 
habendo  ;^  and  Combes  v.  Cole  (a)  is  cited  in  support  of  that 
passage.    The  sureties  are  merely  bound  to  see  that  a  retora 
is  made,  but  can  the  avowant,  instead  of  endeavouring  to 
obtain  a  return^  turn  round  on  the  sureties  in  the  first  instance, 
and  be  entitled  to  recover  at  law  from  them  ?    In  the  pre- 
sent case,  the  defendant  has  waived  the  benefit  of  the  judgment 
for  a  return,  by  suing  out  a  writ  of  inquiry  by  virtue  of  the 
statute  17  Car.  £.  under  which,  judgment  for  damages  has 
been  entered  up  against  the  plaintiff  in  the  original  action, 
by  which  be  is  entitied  to  sue  out  an  execution  against  him 
for  damages  and  costs,  and  such  execution  would  not  only 
enable  him  to  take  all  the  goods  he  could  have  taken  under 
the  judgment  for  a  return,  but  the  value  of  all  such  goods^ 
together  with  hb  costs.     The  judgment  for  the  return  is 
consequently  merged  by  that  obtained  on  the  writ  of  inquiry, 
as,  under  the  latter,  all  die  goods  the  original  plaintiff  might 
have,  would  be  liable  to  be  taken  in  execution  under  a  writ 
of  fieri  facias  sued  out  on  such  judgment.  In  Cooper  v.  Sher- 
brooke  (6),  Mr.  Justice  Bathurst  said,  that  *'  the  legislature 
intended  by  the  statute  17  Car.  2,  that  the  proceeding  on  that 
statute  by  writ  of  inquiry,  fieri  facias^  and  ele^^  riiould 
be  final  for  the  avowant  to  recover  his  damages,  and  that  the 
plaintiff  was  to  keep  his  cattie,  notwithstanding  the  course  of 
a  writ  de  retomo  habendo ;"  and  in  Tidd^s  Practice  (c),  it  is 
stated,  that  **  if  a  defendant  in  replevin  proceed  upon  the  sta- 
tute 17  Car,  2.  c.  7,  for  the  arrearages  of  rent  and  costs,  he 
cannot  have  a  writ  of  retomo  habendo^  nor  consequently 
proceed  against  the  pledges." — At  all  events,  if  this  be  not  an 
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established  principle  of  law,  the  declaration  in  the  present 
case  does  not  allege  a  sufficient  breach  to  entitle  the  plaintiff 
to  recover.  It  merely  states,  that  by  a  judgment  at  common 
kw,  it  was  awarded  that  die  plaintiff  should  have  a  return^ 
but  it  does  not  aver  that  no  return  was  made,  and  assigned 
for  breach  of  the  condition  of  the  bond,  that  ike  suit  was 
not  prosecuted  with  effect  When  judgment  was  entered  up 
for  the  return,  the  obligation  to  prosecute  the  suit  with  effitct 
was  at  an  end.  It  therefore  should  have  been  expressly 
alleged,  that  no  return  was  made,  and  the  breach  should  have 
been  assigned^  accordingly.  All  the  precedents  shew  that 
such  an  allegation  is  necessary,  viz^  either  that  the  party  did 
not  prosecute  with  effect,  because  no  judgment  had  been 
obtained,  or  that  there  was  a  judgment  but  no  return 
made.  Under  these  circumstances,  therefore,  the  declara- 
tion is  not  only  defective,  but  the  plaintiff,  in  point  of  law 
has  waived  the  advantage  he  might  have  derived  from  pro- 
ceeding against  the  sureties  on  the  bond,  by  having  taken 
the  benefit  afforded  him  by  the  17  Car.  2.  c.  7. 
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Mr.  Serjt.  Blosset,  in  reply. — ^The  substantive  breach  of 
the  condition  is  substantially  set  out  in  the  declaration,  viz. 
that  the  plaintiff  in  replevin  did  not  prosecute  his  suit  with 
effect — and  whether  the  judgment  were  for  a  return  or  not, 
is  wholly  immaterial.  The  condition  to  prosecute  with 
effect,  is  wholly  distinct  from  making  a  return  of  the  goods, 
as  it  has  been  decided  in  Cooper  v.  Sherbrooke,  that  even 
where  there  has  been  a  judgment  for  a  return,  the  party  is 
not  prohibited  from  proceeding  under  the  statute  17  Car.  2. 
That  statute,  therefore,  does  not  at  all  affect  the  proceedings 
at  common  law,  and  it  is  consequently  unnecessary  to  shew 
that  no  return  has  been  made,  or  that  the  plidntiff  had  not 
obtained  the  fruit  of  his  judgment  by  such  return.  Besides, 
the  conditions  of  the  bond  are  not  m  the  alternative,  and  if 
one  has  been  broken,  the  breach  of  the  other  may  be  al- 
together omitted  in  die  declaration.    The  case  of  Baker  ?• 
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IMO.       Lade  goes  expressly  to  shew  that  the  remedy  afforded  by 
J:^^       flw  statttte  17  Car.  2.  is  cumulative,  and  does  not  affect  the 
9.  common  law.      Faughan  ▼.  NarriSf  was  decided  before 

die  statute  1 1  Geo.  2.  c.  19,  was  passed^  and  the  condition 
being  to  appear  in  the  County  Court,  and  then  and  there 
prosecute  with  ^ect,  the  Court  held,  diat  the  removing  die 
cause  by  recordari  was  a  breach  of  the  condition,  as  the 
wbhb  then  and  there  related  to  so  much  of  the  prosecution 
as  should  be  in  die  County  Court,  but  did  not  restrain  it. 
Sureties  in  a  replevin  bond  are  liable  in  three  instances,  vit, 
If  the  plaintiff  in  replevin  does  not  prosecute  his  suit  vnth 
effect ; — without  delay ; — and  make  a  return  of  the  goods,  if 
such  return  should  be  adjudged.  If,  therefore,  the  avowant 
had  obtained  judgment  for  a  return,  which  was  not  duly  made, 
he  might  have  recourse  to  the  sureties  on  the  bond,  as  by 
such  return  being  merely  awarded,  it  is  most  manifest  that  the 
plaintiff  in  replevin  had  not  prosecuted  his  suit  with  effect. 
As  to  the  passage  cited  from  Tidd^s  Practice,  no  authority 
is  referred  to  in  its  support,  besides,  it  is  confined  to  a  case 
where  a  party  does  not  make  a  return  of  the  goods,  and 
cannot  extend  to  or  affect  the  breach  for  not  prosecuting 
with  effect. 

Cur.  adv.  vult. 

Lord  Chief  Justice  Dallas,  on  this  day,  having  briefly 
recapitulated  the  pleadings,  delivered  the  judgment  of  the 
Court  as  follows : — 

The  Only  question  now  is,  whether  the  defendant's  plea  is  a 
good  bar  to  the  present  action,  which  the  plaintiff  has 
brought  against  him  as  one  of  the  sureties  in  a  replevin 
bond,  the  condition  of  which  is  set  out  in  the  commence- 
ment of  the  declaration ;  and  appears  to  have  been,  that 
Jonathan  Watmough  (the  plaintiff  in  replevin),  should 
prosecute  his  suit  with  effect  agamst  the  present  plaintiff^ 
for  taking  and  uqjustly  detaining  his  cattle,  goods,  and  chat- 
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teb^  and  make  a  return  thereof,  if  a  return  should  be  ad-        1820. 
judged.    The  Court  are  of  opinion,  that  the  condition  of  the 


oqnd  was  broken,    by  the  plaintiff  in  replevin  becoming  «. 

nonsuit,  as  by  so  doing,  he  did  not  prosecute  his  suit  with      '^"*""*' 
effect.    Although  it  appears  by  the  declaration,  that  a  re- 
turn of  the  cattle,  goods,   and  chattels,  was  awarded,  ye^ 
we  think  that  the  present  plaintiff,  as  avowant  in  that  ao-^ 
tion,  had  his  election,  whether  he  would  proceed  by  a  writ 
de  retomo  habendo,  or  by  the  course  which  he  has  adopted, 
viz.  the  issuing  of  a  writ  of  inquiry,  under  the    statute 
17  Car.  2.  c.  7.    If  the  Court  were  to  decide,  that  tlie  ple^ 
in  question  was  a  good  bar  to  the  plaintiff's  action,  it  would 
follow,  that  an  avowant,  or  person  making  cognizance  for 
rent,  would  not  derive  from  the   sureties   in    the  replevin 
bond,  the  benefit  which  was  intended  to  be  given  to  the  for- 
mer by  the  1 1  Geo.  £.  c.  19-  s.  23.    The  statute  17  Car.  2. 
c.  7.  s.  2.  enacts,  **  that  whensoever  any  plaintiff  in  replevin 
shall  be  nonsuit  before  issue  joined,  the  defendant,  making 
a   suggestion    in  nature  of    an  avowry  or  cognizance,  for 
the  rent,  to  ascertain  the  cause  of  distress,  the  Court,  upon 
his  prayer,  shall  award  a  writ  to  inquire  by  a  Jury  touch- 
ing the  sum  in  arrear  at  the  time  of  the  distress,  and  the 
value  of  the  goods  distrained,  and  upon  the  return  of  the 
inquisition,  tlie  defendant  is  to  have  judgment  to  recover 
against  the  plaintiff  the  arrearages  of  such  rent,  in  case  the 
goods  distrained  shall  amount  to  such  value ;"  and  similar 
provisions    are  made,   where  the  plaintiff  becomes  nonsuit 
after  cognizance  or  avowry  made,  as  was  done  in  the  pre- 
sent instance.      The  parties  to  the  replevin  suit,  are   the 
person  whose  goods  are  distrained,  and  the  avowant,  or  per- 
son making  the  distress.     Previously  to  the  statute  1 1  Geo.  2* 
c.  19»  if  the  person  whose  goods  were  distrained,  was  of 
little  worth,  so  that  the  avowant,  or  person  making  cogni- 
zance for  rent,  could  have  no  fruit  of  his  judgment  on  the 
inquisition,  under   the  statute  17  Car.  2,  he  was  driven  to 
an  intricate  proceeding  against  the   Sheriff,  if  he  had  not 


TUBNBR. 


618  CASES  IN  TRINITY  TBRM, 

1820.  taken  sufficient  pledges^  which  by  former  sUtutes  be  was 
-^^^  directed  to  do,  or  to  proceed  in  the  Sheriff's  name  against 
the  pledges  taken  by  the  Sheriff,  if  he  had  taken  a  bond 
from  the  pledges.  It  being  found,  that  great  delays  and  in- 
conveniences attended  this  course  of  proceeding,  the  legisla- 
ture, m  the  eleventh  year  of  the  reign  of  Geo.^,  "  to  prevent 
vexatious  replevins  of  distresses  taken  for  rent,  enacted  (a), 
that  all  Sheriffs,  and  other  officers  having  authority  to 
grant  replevins,  may  and  shall,  in  every  replevin  of  a  distress 
for  rent,  take  in  their  own  names,  from  the  plaintiff,  and 
two  responsible  persons  as  sureties,  a  bond  in  double  the 
value  of  the  goods  distrained  (such  value  to  be  ascertained  by 
die  oath  of  one  or  more  credible  witnesses),  and  conditioned 
lor  prosecuting  die  suit  with  effect,  and  without  delay,  and 
for  duly  returning  the  goods  distrained,  in  case  such  return 
diottld  be  awarded  before  any  deliverance  be  made  of  the 
distress ;  and  that  such  Sheriff,  or  other  officer  taking  any 
such  bond,  should,  at  the  request  and  costs  of  the  avowant, 
or  person  making  cognizance,  assign  such  bond  to  the' avow- 
ant, or  person  aforesaid,  by  indorsing  the  same,  on  the  terms 
as  mentioned  in  the  act."  And  it  then  provides,  that  *^  if  the 
bond  so  taken  and  assigned  be  forfeited,  the  avowant,  or  per- 
son making  cognizance,  may  bring  an  action,  and  recover  there- 
upon, in  his  own  name.''  It  is  quite  clear,  therefore,  from  the 
language  of  that  statute,  that  the  legislature  intended  to  give 
the  avowant,  or  person  making  cognizance,  a  further  and  ad- 
ditional security,  and  to  place  him  in  a  better  situation  than 
he  was  in  under  the  law  as  it  then  stood.  But  this  statute 
has  another  wise  provision ;  for  the  persons  who  framed  it, 
fearing  that  this  indulgence  might  be  used  vexatiously,  have 
introduced  this  clause,  namely,  that  '^  the  Court,  where 
such  action  should  be  brought,  might,  by  a  rule  of  the  same 
Court,  give   such    relief   to   the  parties  on  such  bond,  as 
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might  be  agreeable  to  justice  and  reason,  and  that  such  rule        1820. 
should  have  the  nature  and  effect  of  a  defeazance  to  such      xurnor 
bond."    If  the  plea  in  question  had  stated,  that  an  execution  «• 

had  issued  on  the  judgmenty  and  the  sum  recovered  had 
been  levied  and  paid  to  the  avowant,  before  the  present  ac- 
tion was  commenced,  the  case  would  have  come  before  the 
Court  in  a  very  different  shape.  It  is  sufficient  to  say, 
that  this  is  not  alleged.  We,  therefore,  think,  that  this  action 
is  well  brought,  and  that  the  plea  is  no  bar  to  it ;  and  if  the 
action  shall  be  enforced,  so  as  to  work  injustice,  the  de* 
fendant  has  a  plain  remedy  under  the  statute  11  Geo.  2,  c.l9* 
by  an  application  to  this  Court  for  relief. 

My  Brother  Park  begs  me  to  add,  that  not  having  been 
present  at  the  time  of  the  argument,  he  has  taken  no  part 
in  this  decision. 

Judgment  for  the  Plaintiff. 
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TO  THE 


PRINCIPAL    MATTERS. 


Abatement. 

See  Misnomer,  1. 

ACCOUNT  STATED. 

See  Fixtures,  1. 

Frauds,  Statute  of,  1. 
Stamps,  1. 

ACKNOWLEDGMENT. 

See  Fine,  3. 

Recovery,  1.  4.  6. 

ACT  OF  BANKRUPTCY. 

See  Bankrupt,  i,  3. 

ACT  OF  PARLIAMENT. 

See  Statutes. 

ACTION  ON  THE  CASE. 

1.  In  an  action  on  the  case,  for 
enticing  away  the  pliiintiflT's  ser- 
vants, the  measure  of  damagw 
is  Hot  to  be  ascertained  at  the 
actaal  loss  he  sustained  at  the 
time,  but  for  the  injury  done 
him  by  causing  them  to  leave  his 
employment.  Gimter  v.  Astor, 
M.  60  G.  3.  Pa^e  12 


ADMINISTRATION. 

See  Legacy  Duty,  1. 
Pleading,  6. 

ADMIRALTY  COURT. 
See  Trover,  1. 

ADVOWSON. 
See  Recovery,  2. 

AFFIDAVIT. 

See  Bail,  1. 
Ejectment. 
Fine,  2. 

Recovery,  1.  4.  6. 
Warrant  of  Attornby,  1. 

1.  An  affidavit  of  debt,  stating  that 
the  defendant  was  indebted  to 
the  plaintiff  in  the  sum  of  £74, 
on  two  bills  of  exchange,  drawn 
by  the  plaintiff,  and  accepted  bj 
the  defendant,  dated  on  the  llth 
of  February^  and  for  goods  sold 
and  delivered  to,  and  work  and 
labour  done  for  the  defendant 
by  the  plaintiff,  without  stat- 
ing that  the  bills  were  due  and 
unpaid,  is  insufficient  and  defec- 
tive—and the  Court  will  not  allow 
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AGENT. 


a  supplemental  aflSdavit*  Sands 
V.  Graham^  M.  60  G,  3.  Page  18 
2.  In  shewing  cause  against  a  rule 
which  had  been  previously  be- 
fore a  Judge  at  chambers,  the 
same  afBdarits  cannot  be  used, 
unless  they  are  re-sworn  and  re- 
stamped.  Chitty  v.  Bishop^  E. 
I  G.  4.  Page  413 

AFFIDAVIT  OF  DEBT. 

See  Affidavit,  1. 

AGENT. 

See  Attorney,  3. 
Variance,  2. 

1.  A.  Bt  Rouen,  ordered  goods  of 
B,  4*  C!o.  to  be  shipped  at  Bru- 
tol^  and  before  the  vessel  sailed, 
he  directed  his  agents  in  London 
to  insure  her.  B.  ^  Co.  having 
shipped  the  goods,  caused  ano- 
ther inauraoce  to  be  effected, 
they  being  ignorant  of  the  for- 
mer insurance  by  A,  Neither 
of  the  policies  were  cancelled, 
bat  that  eSected  by  A.  was  void, 
on  the  ground  of  concealitaent. 
lo  an  aetion  against  an  under- 
writer by  B.  4*  Co.  on  the  policy 
effected  by  them: — Held^  that 
they  were  entitled  to  recover, 
il.'s  ageat  having  directed  it  to 
be  effected:— ITe/ef  also,  that  the 
Jary  were  warranted  in  finding 
that  he  had  an  implied  authority 
so  to  d<N  Barloio  v.  Leckie,  M. 
606.3.  8 

2.  The  defendants,  as  brokers  for 
jB,  4r  Co^  effected  two  purchases 
of  eeeci,  both  of  which  were  paid 
for  by  the  latter,  and  left  in  the  de- 
fe^ant!t  warehouses  for  the  pur- 
poM«  of  re-sale;  the  first  purcnase 
W|M  made  on  account  of  B^  ^  Co. 
and  the  other  for  the  plaintiffs 
resident  abroad,  and  by  their 
express  order ;  but  the  invoices 


ANNUITY. 

of  both  were  made  out  in  the 
names  of  B.  ^  Co.,  who  did  not 
inform  the  defendants  that  the 
latter  purchase  was  not  made  on 
their  account: — Beld,  that  the 
defendants  having  made  advances 
to  B.  Sf  Co.,  could  not  reUin  pos- 
session of  the  seed  against  the 
plaintiffs,  on  the  ground,  that  a 
factor  has  no  fiuthority  to  pledge 
the  goods  of  his  principal.  Gut- 
chard  v.  Morgan,  M.  60  G.  3. 

PageW 

AGREEMENT. 

See  Fixtures,  1. 

Frauds,  Statute  of,  1. 
Stamps,  2. 
Usury,  1. 

ALLOTMENT. 
See  Evidence,  1. 

ALTERATION. 
See  Insurance,  1.  2. 

AMENDMENT, 

Of  Fines — See  tit.  Fine. 
Of  Recoveries  —  See  tit.   RecO"» 

VERY. 

1.  If  a  defendant  be  arrested  by 
the  name  of  Elizabeth,  and  put 
hi  and  justify  bail  in  the  name 
of  Betsy,  the  bail  piece  may  be 
amended  on  payment  of  costs, 
and  a  re-acknowledgment  of  the 
bail.    Croft  v.  Coggs,  M.  60  G.  3. 

65 

ANNUITY. 

See  Legacy  Duty. 

Limitations,  Statute  of,  1. 

1.  Where  part  of  the  consideration 
of  an  annuity  consisted  of  a 
draft,  payable  at  a  banker's : — 
Held,  tnat  it  was  necessary  to 
state  in  the  memorial  at  what 
time  such  draft  was  payable,  and 
the  application  for  setting  aside 


ARREST. 


ASSUMPSIT. 
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the  securities,  being  made  twelve 
years  after  the  execution  of  the 
deed,  and  after  the  deaths  of  the 
attesting  witnesses,  the  Court 
imposed  on  the  grantors  the 
terms  of  returning  the  principal, 
on  taking  an  account  before  the 
prothonotary,  Drake  ?.  Rogers, 
E.  1  G.  4.  Page  402 

APPOINTMENT, 

See  Marriage  Settlement,  1. 

APPROPRIATION  OF  DEBT. 
See  Partners,  1.  r 

ARBITRATOR. 

iSlse  Assumpsit,  1. 
Award. 

ARMY. 

See  Evidence,  3. 

ARREST. 

See  Amendment,  1. 
Attorney,  1. 
Misnomer,  1. 

1.  If  a  plaintifl*,  while  attending 
the  execution  of  a  writ  of  in- 
quiry in  an  action  brought 
by  him  in  the  Court  of  C.  P. 
against  the  defendants,  Mho  had 
suffered  judgment  by  default,  be 
arrested  by  a  quo  minus  at  the 
suit  of  a  third  person ; —  the  un- 
der-sheriff, before  whom  such  in- 
quiry is  executed,  cannot  dis- 
charge him,  but  the  Court  will 
do  so  on  motion.  Walters  r.Rees, 
M,  60  G.  3.  34 

2.  The  defendant  was  arrested  in 
this  Court,  after  a  non  fros  in 
the  Exchequer,  for  the  same 
cause  of  action : — Held,  that  he 
was  entitled  to  be  discharged  on 
entering  a  common  appearance, 


as  the  plaintiff  did  not  shew  that 
the  second  arrest  was  vexatious, 
Williams  v.  Thacker,  H.  60  G.  3. 
and  1 6.  4.  Page  2M 

ASSIGNEE. 

See  Bankrupt. 
Pleading,  4. 
Sheriff,  3. 
Trover,  I. 
Witness,  5« 

ASSUMPSIT. 

See  Bankrupt,  6. 

Frauds,  Statute  of,  1. 
Land  Tax,  1. 

Limitations,  Statute  of,  1. 
Pleading,  4.  5. 
Release,  2. 
Variance,  2.  3. 

1.  The  plaintiff  and  defendant  en- 
tered into  a  joint  and  written  con- 
tract with  the  owner  of  a  vessel 
to  supply  her  with  colonial  pro- 
duce at  Jamaica,  by  a  given  tiine. 
The  contract  not  being  eemplied 
with,  the  owner  made  a  demand 
on  the  plaintiflT  alone,  who  agreed 
to  refer  the  amount  of  the  da- 
mage sustained  by  such  owner 
to  an  arbitrator,  without  the 
knowledge  or  consent  of  the  de- 
fendant. The  arbitrator  having 
awarded  a  certain  sum  to  be  dme 
to  the  owner,  the  plaintiff  paid 
the  amount,  and  brought  an  ac- 
tion for  money  paid,  agaimrt  the 
defendant  for  a  moiety  thet^f: 
Held,  that  he  was  entitled  to  re- 
cover. BurneUv,  Miiurt,  B.l'0. 4. 

"340 

2.  Quare,  If  a  defendant  UndMales 
to  invest  money  on  a  e6^jrhdld 
security,  it  amounts  to  "a  war- 
ranty by  him  that  such  secu- 
rity shall  be  valid  and  stffRbient? 
Brown  V.  Howard,  T.  1  G.  4.508 


«M  ATTORNEY. 


ATTACHMENT. 
iSk  Foskign  Attacbhsnt. 

1.  A  defendant,  on  being  served 
with  a  copy  iif  a  capiat,  tore  it 
in  piecea,  and  threw  it  at  the  of- 
ficer:— Held,  not  to  amount  to 
K  •ontempt  of  Conrt,  for  which 
an  attachment  night  be  granted. 
Mfen  T.  Wm,  B.O0G.S.  and 
1 6.  4,  Page  147 

ATTOENEY. 
See  FiNB,  5. 
Plea  Di  NO,  ft. 
Practice,  9. 
Recovery,  3. 
Replevin,  l. 

WiTNEBS,  3.  4. 

1.  If  a  defendant  be  arrested  by 
an  attorney  for  fees,  and  a  bill 
•f  costa  be  delivered  to  him 
wHbont  being  signed ;— he  cannot 
Im  discharged  ont  of  custody  on 
entering  a  common  appearance, 
as  the  want  of  such  signature 
will  be  a  defence  to  the  action  on 
producing  the  bill  at  the  trial. 
ToM/iNSon  V.  Clark,  M.  60  G.  3. 
4 

S.  If  an  attorney  be  struck  off  the 
Bolls  of  the  Court  of  Ki»g't 
Senck  for  miscondact,  this  Conrt 
wilt  make  a  like  order,  on  mo- 
lion,  founded  on  a  copy  of  the 
•riginal  report  of  the  master  of 
K.S.  MreSmUk,  iff.  60  G.  a 
■od  1 6.  4.  319 

S.  If  the  certificate  of  an  attorney 
•f  thu  Court,  be,  through  the 
mistake  trf  his  agent,  filed  in  the 
Kittg't  Betieh,  where  he  was  not 
admitted ;  for  fonr  successive 
years,  such  certificate  may  be 
entered  and  filed  here,  on  a  no- 
tice of  the  fact  being  given  at  the 
stamp  office.  £r  parte  Jones,  E. 
1  O.  4.  347 


AWARD. 

See  Assumpsit,  1. 
Stamps,  1. 

1.  Wherv  the  plaintiff  obtained  a 
verdict,  subject  to  a  reference, 
and  the  arbitrator  died  before 
making  his  award,  and  the  par- 
ties agreed  that  another  should 
be  substituted  in  his  stead,  and 
one  of  them  afterwards  objected 
to  such  Buhatitntion:— The  Court 
relnsed  to  interfere,  as  the  death 
of  the  arbitrator  had  the  effect 
of  opening  the  canse,  and  as  exe- 
cution could,  not  be  sued  out  on 
the  verdict,  on  account  of  such 
death.  Harper  v.  Abraka^M,  M. 
60  G.  3.  Page  3 

2.  If  arbitrators,  having  proceeded 
in  a  reference,  inform  the  de- 
fendant present  at  the  meeting, 
that  they  would  suspend    their 

Eroceedings  till  books  of  account 
ad  been  referred  to,  and  they 
afterwards  make  an  award  in  his 
absence,  without  examining  snch 
books  : — Held,  to  be  a  good 
gronnd  for  setting  aside  the 
award.  Pepper  v.  Garham,  B. 
60  G.  3.  and  1  G.  4.  148 

BAIL. 


1.  Notice  for  ja8tif)'ing  bail  in  per- 
son, must  be  served  before  ele- 
ven  o'clock  in  the  forenoon  of 
the  day,  on  which,  according  to 
the  present  practice,  such  notice 
ought  to  be  served;  except 
where  an  order  of  the  Conrt 
for  further  time  shall  have  been 
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obtained,  in  which  case  it  shall 
be  sufficient  to  serve  the  notice 
before  three  o'clock  of  the  after- 
noon of  the  day  on  which  snch 
order  shall  be  granted ;  and  the 
affidavit  of  service  mast  specify 
the  time  of  day  at  which  such 
notice  shall  have  been  served. 
Reg.  Oen.  M.  60  G.  3.      Page  2 

2.  If  proceedings  on  a  bail-bond 
are  irregalar,  or  against  good 
faithy  it  is  unnecessary  to  put  in 
bail  before  application  is  made 
to  set  them  aside.  SecuSf  if  re- 
gular, and  the  defendant  applies 
to  set  them  aside  on  terms. 
Heath  v.  Qwrley^  H.  60  Q.  3.  and 
1  G.  4.  149 

3.  In  this  Court,  each  of  the  bail 
on  a  recognizance  is  liable  to 
double  the  amount  of  the  sum 
sworn  to,  although  in  the  King's 
Bench  it  is  otherwise ;  and  this 
Court  will  not  vary  its  practice 
on  motion.  Howell  v,  Wyke,  H, 
60  G.  3.  and  1  G.  4.  167 

BAIL-BOND. 

See  Bail,  2. 

Bankrupt,  4. 
Practice,  2. 

BAIL  PIECE. 
See  Amendment,  1. 

BANKRUPT, 

See  Bond,  1. 
Partners,  1. 
Pleading,  4. 
Sheriff,  1—3. 
Trover,  1. 
Witness,  6. 

1.  A,  sold  goods  toB.  to  be  paid 
for  by  a  bill  at  two  months,  and 
not  being  able  to  obtain  it  from 
B.  and  doubting  his  solvency,  il. 
employed  his  broker  to  re-pur- 
chase them  in  his  own    name, 


which  was  done,  although  at  a 
great  loss.  B.  afterwards  be- 
came bankrupt,  without  knowing 
that  the  goods  had  been  re-pur-- 
chased  by  the  broker  on  account 
of  A.  In  an  action  of  trover^ 
brought  by  the  assignees  of  fi. 
against  A.  for  the  goods : — Heldt 
that  they  were  not  entitled  to  re- 
cover, as  the  transaction  was  not 
fraudulent  on  the  part  of  A. 
Harrisv.  LuneU,  M.  60 G.  8. 

Page  19 
2.  A  partnership  which  existed 
between  A.  and  B.  was  dissolved 
by  mutual  consent.  A.  being  se- 
parately possessed  of  freehold 
and  leasehold  estates ; — after  the 
dissolution,  conveyed  them  to 
trustees  for  sale  or  mortgage, 
and  empowered  them  to  execute 
such  conveyances  as  they  shoidd 
think  6t,  for  the  purpose  of  con* 
verting  his  said  estates  into  mo- 
ney, in  order  to  enable  him  .t« 
carry  on  his  trade,  and  to  na^ 
his  creditors  their  debts ;  ana  it 
was  agreed  that  such  convey- 
ances might  be  made  and  execut- 
ed by  the  trustees »  with  or  with- 
out the  concurrence  of  A. ;  and 
that  they  should  be  seised  or  In- 
terested in  the  money  arising 
from  such  sale  or  mortgage. 
When  this  deed  was  executed, 
A.  had  stock  in  trade,  and  other 
personal  effects,  to  a  consider- 
able amount,  independently' of 
the  partnership  assets,  wliich 
were  not  sufficient  to  pay  the 
partnership  debts.  The  trnsteea 
were  not  creditors  of  either  A.  or 
his  partner.  A.  and  his  partner 
afterwards  gave  C.  Sf  Co,,  who 
who  were  not  creditors  of  either^ 
a  power  of-  attorney  to  make  .de- 
mands of  every  description,  and 
to  examine  and  settle  all  -the  ao- 
counts,together  with  otherpo  wers 
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for  them  to  act,  they  agreeing  to 
ratify  whatever  should  be  done 
under  it.  A  deed  was  afterwards 
prepared  by  A.  and  his  trustees, 
.for  the  purpose  of  conveying  all 
il/sfireehold  and  leasehold  estates 
previously  conveyed  to  D.  4*  ^* 
to  sell  or  mortgage,  with  a  view 
to  raise  £130,000,  and  £40,000 
in  negotiable  bills  of  exchange, 
and  to  indemnify  the  drawers 
and  acceptors  from  the  payment 
thereof;  but  these  sums  were 
Bot  advanced,  not  were  the  bills 
drawn,  or  any  other  act  done  un- 
der the  latter  deed  : — Held^  that 
neither  the  execution  of  the  first 
conveyance  to  his  trustees,  nor 
power  of  attorney,  under  these 
circumstances,  constituted  an  act 
of  bankruptcy  by  A.  Bemey  v. 
Davuon^  H.  60  G.  3.  and  1  G.  4. 

Page  126 
3.  So,  where  A.  and.  B.  being 
in  partnership  as  traders,  and 
in  insolvent  circumstances,  stop- 
ped payment  on  the  15th  of 
February^  IBIO,  and  dissolved 
their  partnership  on  that  day. 
A.  being  separately  possessed  of 
freehold  and  lensehold  estates, 
conveyed  the  whole  of  tliem  on 
the  same  day,  by  indentures  of 
lease  and  release,  to  trustees  in 
trust  for  sale  or  mortgage,  for 
the  purpose  of  converting  such 
estates  into  money,  it  being  con- 
venient to^.  to  raise  money  at  an 
early  period  : — and  subsequently 
to  this  conveyance.  A,  and  B. 
gave  a  power  of  attorney  to 
C  4r  Co.  to  recover  all  debts 
which  should  be  due  to  them,  to- 
gether with  full  powers  for  them 
to  act: — Held^  that  these  cir- 
cumstances did  not  constitute  an 
act  of  bankruptcy  by  A.  Bemey 
yr.Vyner,E.lG.4.  ^     322 


4.  Where,  in  an  action  of  debt,  an 
assignment  of  a  bail  bond  was 
taken,  the  defendant  not  having 
perfected  bail,  and  an  action  be- 
ing brought  on  the  bond,  he  be- 
came bankrupt  between  plea  and 
verdict,  and  obtained  his  certifi- 
cate after  final  judgment: — JBcW, 
that  ho  was  discharged  from  the 
damages  and  costs  of  the  latter 
action,  as  the  debt  on  the  bail 
bond  was  proveable  under  the 
commission,  Dimdale  v.  Eames, 
E.IG.4.  Page  350 

5.  Where  a  commission  of  bankrupt 
issued  against  a  trader,  describ- 
ing him  as  '*  a  dealer  in  cattle, 
and  seeking  his  trade  of  living 
by  buying  and  selling,"  without 
the  words  **  dealer  and  chap- 
man I**  and  at  the  trial  of  an  ac- 
tion of  trespass  brought  by  him 
against  the  assignees  under  the 
commission^  evidence  was  re- 
ceived of  a  dealing  in  hops,  and 
a  verdict  was  found  for  the  de- 
fendants, as  such  assignees, 
which  was  afterwards  set  aside, 
and  a  new  trial  granted,  on  the 
ground,  that  it  might  operate  as 
a  surprise  ontheplaintiflT: — Held^ 
on  a  second  trial,  that  such  evi- 
dence was  properly  admitted,  as 
the  words  *'  dealer  in  cattle,'' 
were  descriptive  of  the  person 
only,  and  tliat  the  general  state- 
ment that  the  bankrupt  got  his 
living  by  "  buying  and  selling,'' 
was  sufficient  to  admit  evidence 
of  any  trading  whatsoever.  Hale 
V.  Small,  E.  1  G.  4.  415 

6.  Goods  taken  under  an  execution 
against  A .  which  had  been  in  his 
possession  more  than  two  months 
before  the  issuing  a  commission 
against  him,  tnay  be  considered 
as  his  property,  under  49Geo.  3. 
c.  121.  s.  2,  and  may  be  describ- 
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ed  as  sach  in  a  declaration  of 
auumpsit  by  his  assignees,  on  a 
gnarantie  given  by  the  defend- 
ants to  the  bankrupt.  Sampson  v. 
Burton,  T.  1  O.  4.        Page  616 
7.  The  Ship  Register  Acts,  26Geo.  3. 
c.  60.  and   84  Geo.  3.    c.  68,   do 
not  tend  to  repeal  or  prevent  the 
operation  of  the  statute  21  Jac.  1. 
c.  19.  8,  11.  on  British  registered 
ships  : — ^Therefore,    where    the 
owner  of  a  ship  assigned  his  in- 
terest in  her  to  J.  S.  by  deed,  who 
became  the  registered  owner,  bat 
by  his   permission,    the  owner 
continued  to  have  the  ship  in  his 
possession,  and  exercised  all  acts 
of  ownership  over  her,  until  he 
became    bankrupt: — Held,    that 
the  property  in  the  ship  passed  to 
the  assignees  of  such  owner,  al- 
though the  register  was  duly  in- 
dorsed to  J.  8,  before  the  act  of 
bankruptcy.    Monkkouse  t.  Hay, 
T.  1  O.  4.  649 

BILL. 
See  Escape,  1. 

BILL  OF  COSTS. 
See  Attorney,  1. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

See  Affidavit,  1. 
Bankrupt,  1. 
Stamps,  2. 

l.J.S.  was  indebted  to  the  plaintiff 
for  money  lent,  and  being  embar- 
rassed, the  latter  informed  him 
that  if  he  would  give  security  for 
its  repayment,  he  would  procure 
his  creditors  to  accept  a  composi- 
tion. The  defendant  became 
surety  for  /.  S.  in  a  joint  promis- 
sory note,  and  the  transaction 
was  to  be  kept  a  secret  from  the 
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other  cru^ditors.  The  plaintiff 
endeavoured  to  obtain  a  compo- 
sition, bat  failed : — Held,  that  he 
could  not  recover  as  against  the 
defendant  on  the  note,  as  the 
transaction  was  fraudulent  and 
void  in  its  inception.  Welhr, 
Girling,  M.  60  G.  a.      Page  78 

BILL  OF  LADING. 

1.  Goods  were  shipped  by  the  plain- 
tiff in  London,  to  be  conveyed  by 
the  defendant,  as  ship  owner,  t» 
Jamaica,  The  goods  were  there 
sent  on  shore  according  to  the 
custom  of  the  West  India  trade, 
in  a  shallop  belonging  to  the  de- 
fendant's ship,  and  lost  by  perils 
of  the  sea.  The  clause  of  ex- 
ception in  the  bill  of  lading  was 
in  the  following  terms :  "  the  act 
of  God,  &c.  and  aH  and  every 
other  dangers  and  accidents  of 
the  seas,  rivers,  and  navigation  of 
whatever  nature  and  kind  soever, 
save  risk  of  boats,  so  far  as  skips 
are  liable  thereto,  excepted:'* — 
Held,  that  the  defendant  was  not 
liable  for  such  loss  under  the  bill 
of  lading,  as  the  saving  dause 
only  extended  to  the  same  risks 
as  if  the  goods  had  been  on  board 
the  ship.  Johnston  t«  Benson, 
M.  60  G.  3.  90 

BOAT. 
See  Justices  of  Peace,  1. 

BOND. 

See  Jury,  2. 

Replevin,  1,2* 
Trovek,  1. 

1.  A  bond  was  executed  by  an  in- 
surance broker,  as  the  jprincipal 
obligor,  and  two  sureties,  with 
a  condition,  that  if  (hey  should 
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pay  the  obligees  certain  pre- 
miums which  shoold  become 
due  for  assurances  on  ships  at 
sea,  as  shoold  be  made  with  the 
obligees  by  the  insurance  broker, 
and  that  within  six  months  after 
the  making  the  assurances,  the 
bond  was  to  be  void.  The  bro- 
ker became  bankrupt,  and  was 
indebted  to  the  obligees  in  a  con- 
siderable sum  for  premiums,  and 
they  received  a  dividend  of  six 
shillings  in  the  pound  under  the 
eommission.  The  premiums  were 
due  three  years  before  the  bank- 
Toptoy,  and  the  obligees  did  not 
caU  on  the  sureties  until  after  the 
bankruptcy : — Held, Jirti,ihBi  Hie 
sureties  were  not  discharged  by 
the  laches  of  the  obligees  in  suf- 
fering the  credit  of  the  broker  to 
nm  on  so  long  beyond  the  six 
SMinths  stipulated  by  the  bond ; 
and  iecondly,  that  the  dividend 
received  by  them  under  the  com- 
mission, was  to  be  deducted  as 
against  the  sureties,  from  the 
penalty  contained  in  the  bond. 
Jjtmdon  Assurance  Company  v. 
BuMe,  H.  60  G.  3.  and  1 0.  4. 

Page  153 

BOTTOMRY  BOND. 

£See  Trover,  1. 

BROKER. 

&e  Agent,  2. 
Bankrupt,  1. 
Fixtures,  1. 

BUM  BOAT  ACT. 
See  Justices  of  Peace,  1. 

CAPIAS. 
See  Practice,  2. 


CERTIFICATE. 

See  Attorney,  3. 
Bankrupt,  4. 
Foreign  Attachment,  1. 
Recovery,  4. 

CERTIORARI. 
See  Practice,  1. 

COMMANDER  IN  CHIEF. 
See  Evidence,  3. 

COMMISSION  OF  BANK- 
RUPT. 

See  Bankrupt,  5. 

COMMITMENT. 

See  Justices  op  Peace,  2. 

COMPOSITION  DEED. 
See  Bills  of  Exchange,  1. 

CONCEALMENT. 

See  Agent,  1. 

CONFIDENTIAL  COMMUNI- 
CATION. 

See  Witness,  3. 

CONSERVATORY. 

See  Fixtures,  2. 

CONSIDERATION. 
See  Annuity,  1. 

CONSTABLE. 

1.  A  constable,  wbo  assists  a  parisb 
oflBcer  in  levjring  a  distreas  for 
poor-rates,  under  a  warrant  of 
magistrates  directed  to  snch  of- 
ficer, is  not  liable  to  an  action  of 
trespass,  although  a  demand  was 
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duly  made  on  sach  constable  in 
pursaance  of  the  stat.  24  Oeo.  2. 
c.  44.  s.  6.  Clarke  v.  Davey, 
E.  1  G.  4.  /^a^rc  465 

CONTEMPT  OF  COURT. 
&e  Attachment,  1. 

CONTRACT. 

See  Assumpsit,  1. 

Frauds,  Statute  op,  1. 
Pleading,  5. 
Usury,  1. 

CONVERSION. 
5ee  Trover,  1. 

CONVEYANCE. 

See  Election,  1. 
Execution,  1. 

CONVICTION. 
See  Justice  of  Peace,  1. 

COPVriOLD. 

See  Assumpsit,  2. 

COSTS. 

See  Attorney,  1. 
Fine,  6. 
Practice,  3. 
Witness,  1. 

1.  A  declaration  in  trespass,  con- 
tained four  counts  for  fishing  in 
the  plaintiff's  several  and  free 
fishery,  and  taking  away  his  fish ; 
pleas,  first,  not  guilty;  secondly, 
that  the  locus  in  quo  belonged  to 
7.5.;  and  thirdly  and  fourthly, 
that  the  several  and  free  fishery 
belonged  to  him.  The  plaintiff 
newly  assigned,  setting  out  the 
abuttals  of  his  close,  and  travers- 
ed I.  SJb  several  and  free  fishery 
in  his  replication.  Pleas,  to  the 
new  assignment,  first,  not  guilty ; 

.  secondly,  that  the  close  newly 
assigned,  was  the  soil  of  LS,; 
.    VOL.  iv. 


and  thirdly,  that  bef  bad  common' 
of  fishery  over  it  The  last  is- 
sue was  found  for  the  defendant^ 
as  well  as  that  part  of  the  first 
issue  which  related  to  the  second, 
third,  and  fourth  coonta  of  tho 
declaration.  All  the  other  issBes 
were  found  for  the  plaintiff,  tnth 
Is.  damages,  and  40f.  costs  on  the 
first  count: — Held,  that  the  de- 
fendant was  entitled  to  tho  gene- 
ral costs  of  the  actionv  deducting 
only  the  costs  of  sooh  issoeis  as 
were  found  for  the  plaintifft  oa 
the  ground,  that  the  whole  canso 
of  action  had  been  subttanlially 
found  for  the  defendant  on'tho 
last  issue.  Benett  v.  Cotter^  M. 
60  G.  3.  Page  110 

2.  A  defendant  in  replevin  residing 
abroad,  must  give  secmrity  for 
costs.  Selhy  v.  CnUMeyt  H. 
G0G.3.  andlG.4.  ,.>i0O 

3.  So,  a  plaintiff,  resident  in  fraliiiM^, 
is  bound  to  give  secoritjr  for 
costs,  although  he  may  someti|aes 
come  over  and  sojourn  in  this 
country.  Mahon  v.  Marimexp 
E.  1G.4.  356 

4.  By  43  Eiiz.  c.  2.  8.  10.  a  defend- 
ant in  replevin  is  entitled  to  re- 
cover treble  damages,  with  his 
costs  also:— ;He^,  that  parish 
officers  avowing  on  a  distress  for 
poor  rates  under  that  statute,  are 
only  entitled  to  single  costs. 
Buttaion  v.  Furber,  H.  60  G.  3. 
and  1 G.  4.  296 

COUNTY  COURT. 
See  Replevin,  2. 

COVENANT. 

See  Pleading,  2. 
Variance,  1. 

CUSTOM  OF  LONDON. 
See  Foreign  Attachment. 

T  T 
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DABIAOES. 

See  Action  on  the  Casb,  1. 
Costs,  4. 
guarantie,  1. 

DEBTOR  AND  CRJBDITOIL 
See  Bills  of  Exchanob,  1. 

DECLARATION. 

See  E7BCTMBNT. 

Plbadino,  1. 
Rbplbtin,  2. 

DEED. 
See  Bankrupt,  2 — 7. 

SXBCUTION,  X. 

Practice,  l. 
Prisoner,  1, 
Variance.  1. 
Witness,  8. 

1.  In  the  construction  of  a  deed,  re- 
•  gard  mnst  bo  had  to  all  its  parts, 
and  general  words  are  to  be  re- 
strained by  a  particolar  recital 
contained  therein ;  and  if  a  deed 
operate  two  ways,  the  one  con- 
sistent with  the  intent  of  the  par- 
ty, and  the  other  repugnant  to 
it,  the  Court  will  put  such  a  con- 
struction on  it  as  to  give  effect  to 
such  intent,  which  is  to  be  de- 
rired  from  the  whole  of  the  in- 
strument Solfy  y.  Forbes,  E. 
1 0.  4.  Page  448 

DEMURRER. 

iSee  Pleading,  1 — 5. 
Release,  2. 

DEPARTURE. 
See  Release,  2. 

DEPOSITION. 

&e  Witness,  4. 

DEVIATION. 
See  Insurance,  4; 


EJECTMENT. 

DEVISE. 

5ee  Election,  1. 

Marriage  Settlement,  1. 

1.  Devise  of  all  the  devisor's  mes- 
suages, lands,  and  tenements, 
freehold  and  copyhold,  to  trus- 
tees "  to  the  use  of  his  daughter 
for  life,  and  after  her  decease  to 
the  use  of  her  issue ;  and  in  de- 
fault of  issue,  or  in  case  none  of 
such  issue  live  to  attain  the  age  of 
twenty-one  years,"  then  over: — 
Held,  that  the  daughter  took  the 
heneficial  interest  in  the  pre- 
mises, for  her  life  only,  itferei/ 
V.  Jomet,  E.  1  G.  4.       Page  327 

DISTRESS. 

See  Constable,  1. 
Costs,  4. 

Landlord  and  Tenant,  1. 
Pleading,  3. 
Replevin. 
Time,  Computation  of,  1. 

EAST  INDIA  COMPANY. 
See  Witness,  2. 

EJECTMENT. 

1.  An  aflBdavit  of  senrice  of  a  copy 
of  the  declaration  and  notice  in 
ejectment,  on  the  son  of  the  te- 
nant in  possession,  and  that  such 
tenant  acknowledged  that  he  had 
received  the  same,  is  not  suffi- 
cient, as  it  must  state  that  such 
acknowledgment  was  made  he- 
fore  the  essoign  day.  Hoe,  d. 
Macdougal  v.  Roe,  M.  00  O.  3. 

80 

2.  The  affidavit  on  which  to  move 
for  judgment  against  a  casual 
ejector,  in  the  ease  of  a  racant 
possession,  where  one  copy  of 
the  declaration  was  sworn  to 
have  been  fixed  on  the  pronises, 
and  isnother  served  on  the  les- 
see, but  not  on  the  premises,  it 
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is  neceMsry  to  atato  that  RDch 
leuea  wu  tenutt  in  poiaession 
at  the  time  of  the  serrice.  Doe, 
d.  Seahrook  r.  Roe,  E.  1  G.  4. 

PofreSSO 
3.  Id  ejectment,  if  one  part  of  the 
premises  bs  racant,  and  the 
other  in  the  oocnpation  of  a  te- 
nant, it  is  snfficient  for  an  affida- 
Tit  to  ground  a  motion  for  jndg- 
ment  against  the  casual  ejector, 
to  state,  that  a  copy  of  (he  de- 
daratioa  was  serred  on  the  te- 
nant who  occnpied  the  one  part, 
and  that  another  copy  was  affix- 
ed on  the  door  of  that  part 
which  was  vacant.  Dot,  d.  Ceoat 
▼.  Roe,  T.  1  G.  4.  46U 

ELECTIOX. 

1.  B;  a  marriage  settlement,  lands 
were  limited  to  the  oie  of  the 
settlor  for  life,  remainder  to  his 
first  and  other  sons  in  tail  male, 
with  reversion  to  the  settlor  in 
fee.  A  son.  the  issne  of  the  mar- 
riage, derised  the  same  lands  to 
his  father  (the  settlor)  for  life, 
with  remainder  to  his  two  sisters 
of  the  half  blood  in  fee,  and 
died  withont  issne  in  the  life- 
time of  the  settlor,  who  accept- 
«d  certain  benefits  under  the 
will,  and  afterwards  derised  the 
estate,  after  the  respective  deaths 
of  his  danghters  without  issue 
male,  (which  aTent  took  place) 
to  A,  for  life,  with  divers  re- 
mainders over;  nnder  which  lat- 
ter will  the  plaintiff  claimed  to 
be  entitled.  On  ttie  part  of  the 
defendant,  it  was  contended,  that 
tiie  aon  having  by  will  taken  up- 
on himself  to  devise  the  estate 
to  his  fother  (the  settlor)  for  life, 
with  remainder  to  his  sisten  in 
fee,  ud  that  the  father  harinc 
nooeptsd  certain  ben^,  devi^ 
to  Urn  hy  the  said  will  of  his 
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son,  had  thereby  elected  to  con- 
firm the  will,«nd  by  such  accept- 
ance and  election,  had  either  di- 
vested himself  of  the  reversion 
limited  to  himself  by  the  original 
setUement,  or  was  estopped  from 
setting  up  that  setdementt  <^ 
controverting  the  right  of  bis 
son  to  dispose  of  the  fee  to  hia 
two  sisters ;  and  farther,  that 
the  father  having  admitted  an 
agreement  by  him  to  convey  the 
estate  immediately  to  his  son,  in 
consideration  of  the  payment  of 
a  certain  stun,  and  an  annuity  to 
the  father,  with  a  proviso  that  If 
the  son  died  in  the  life-time  of 
the  father,  the  conveyance  wai 
to  be  wholly  void:  the  Jury 
should  have  been  directed  to 
presume  some  conveyance  en- 
abling tbe  son  to  dispose  of  the 
fee  by  his  will:— fleft  however, 
that  the  sisters  took  no  estate  un- 
der the  will  of  their  brother,  it 
being  clearly  tbe  intention  of  the 
settlor  to  avoid  tbe  alleged  eon- 
veyance  in  the  event  which  had 
happened,  and  the  Court  would 
rather  pre  some  such  a  convey- 
ance as  was  consistent  with  that 
intention,  and  which  might  have 
operated  under  the  atatnte  of 
uses,  by  re-vesting  the  nie  In  the 
father,  in.tbe  event  contemplated, 
without  the  necessity  of  any  en- 
try. Halford  V.  Dillon,  K  1  G.  4. 
PageZaX 

ESCAPE. 

1.  A  bill  may  be  filed  uainst  the 
Warden  of  the  Fleet,  for  an  e^ 
cape,  on  tbe  day  after  the  esaoign 
day,  entitled  as  of  the  Term  ge- 
nerally, and  if  the  plaintiff  give  ' 
a  rule  to  plead  on  the  first  day  < 
the  Court  sits,  he  «iH  comply 
with  the  requisition  of  the  ita- 
tnte    8  &  e  W.  3.   e.  ST.   s.  IS., 
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provided  he  do  not  sign  judg- 
ment within  eleven  days  after 
the  filing  of  the  bOl.  BoUon  v. 
Eyles,  E.  1  G.  4.  Page  425 

ESSOI6N. 

SseEjBCTMBNT,  1. 

Warrant  of  Attorney,  1. 

1.  The  interval  between  the  es- 
soign  day,  and  the  first  day  of 
the  Court's  actnally  sitting,  must 
be  taken  as  part  of  the  Term. 
BoUoH  T.  Eyks,  E.  1 G.  4.      425 

I        ESTATE  FOR  LIFE. 
See  Devise,  1, 

EVIDENCE. 

Set  Bankrupt,  5. 
Election,  1. 
Frauds,  Statute  of,  1. 
Justice  op  Peace,  1. 
Stamps,  1. 
Variance. 
Witness,  5. 

1.  By  an  inclosnre  act,  referees 
were  appointed  to  ascertain  the 
average  price  of  corn  in  the 
week  after  the  close  of  Easter 
next,  after  the  expiration  of  four- 
teen years  after  tiie  division  and 
allotments  under  the    iuclosare 

■  should  be  finished,  and  the 
exact  amount  of  a  yearly  corn- 
rent,  in  lieu  of  tithes,  was  to  bo 

•  declared  by  an  order  .of  the 
Quarter  Sessions.  The  referees 
delivered  their  report  into  the 
Court  of  Quarter  Sessions,  who 
ordered  it  to   be    filed : — Held, 

,  that  the  Commissioners  un- 
der the  act  having  minutes  of 
their  proceedings  in  writing,  no 
parol  evidence  conk!  be  admit- 
ted, to  shew  wiien  the  division 
and   allotments  were  made  *and 

,  completed,  as  such  minutes  were 


neither  produced,  nor  proved  to 
have  been  destroyed.  Bendyihe 
V.  Pearce,  M.  00  G.  3.    Page  99 

2.  Letters  of  a  party  under  whom 
a  plaintiff  in  replevin  does  not 
claim,  are  inadmissible  in  evi- 
dence to  affect  the  title  of  the 
latter,  Halford  v.  JHUon,  E, 
1 G.  4.  381 

3.  Where  the  Commander  in  Chief 
directed  a  military  inquiry  to  be 
held,  to  investigate  the  conduct 
of  a  commissioned  officer  in  the 
army,  who  afterwards  sued  the 
President  of  such  Court  of  In- 
quiry, for  a  libel,  stated  to  be 
contained  in  his  report,  and 
transmitted  by  him  to  the  Com- 
mander in  Chief: — Held^  that 
sdch  report  was  a  privileged 
communication,  and  properly  re- 
jected as  evidence  at  the  trial, 
and  that  an  office  copy  thereof 
was  inadmissible.  Home  v.  Ben- 
Hnck,  T.  1  G.  4.  563 

EXAMINATION    OF    WIT- 

N  ESSES. 

See  Witness,  *2.  4. 

EXECUTION. 

See  Award,  1. 
Bankrupt,  C. 
Foreign  Attachment,  1. 
Pleading,  4. 
Sheriff,  1.  2, 

1.  A,  being  seised  in  fee  of  a  close, 
on  which  a  windmill  was  erected, 
mortgaged  the  close  to  B.  for 
1000  years,  and  in  the  same  deed 
there  was  a  conveyance  by  bar- 
gain and  sale  of  the  mill  to  biui 
in  fee.  The  mill  was  built  *  of 
wood,  removeable  at  pleasure, 
and  fixed  to  brick  work,  which 
was  let  into  the  ground : — //e/rf, 
that  the  mill  could  not  be  taken 
in  execution  under  a  ^eri  facias, 
sued   out  against  A,    by  one  of 
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his  creditors,  although  A.  had 
continued  in  possession,  and  car- 
ried on  his  trade  therein.  Sievo- 
ard  V.  Lombe,  H.  60  G,  3.  and 
'^^  G.4.  Page  281 

EXECUTOR. 

See  Legacy  Duty,  1. 
Pleading,  3. 

FACTOR. 

See  Agent,  2. 

FIERI  FACIAS. 

See  Execution,  1. 
Pleading,  1. 
Sheriff,  3. 

FINE. 

1.  No  motion  can  be  made  at  the 
bar  on  the  last  day  of  any  Term, 
touching  the  amendment  of  any 
fine  or  recovery,  or  any  of  the 
proceedings  therein.  Reg,  Gen. 
H.  60  G.  3.  and  1  G.  4.  320 

2.  The  affidavit  of  taking  an  ac- 
knowledgment of  a  fine  in  a  fo- 
reign country,  must  be  engrossed 
on  parchment.  Pa/mer,  Plaintiff; 
Morgan,  Deforciant.  i7.  60G.  3. 
and  1  G.  4.  162 

3.  If,  in  taking  the  acknowledg- 
ment of  a  fine  abroad,  a  schedule 
be  referred  to  on  the  back  of  the 
dedimust  as  being  annexed,  such 
schedule  must  be  signed  by  the 
Commissioners.  CrraAam,  Plain- 
tiff;   ,  Deforciant.  H.QO  G,  3. 

and  1  G.  4.  295 

4.  A  fine  may  b^  amended  in  which 
tithes  were  described  as  aris- 
ing out  of  a  rectory,  by  describ- 
ing them  as  arising  out  of  a  bo- 
rough and  parish,  in  conformity 
to  the  deed  to    lead  the  oks^ 
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ColHns,  Plaintiff;  Brown,  Defor- 
ciant, H.  60  G.  3.  and  I  G.  4. 

Page  170 
5.  In  a  fine,  if  one  parish  be  insert- 
ed instead  of  two,  by  mere  mis- 
take of  the  attorney,  the  costs  of 
the  amendment  must  be  paid  bj 
him.  ^t7/<am«on,Demandant,Jlfe^- 
5rM(m,Tenant,  /^eatcmoiii,  Vouchee. 
H.  60  G.  3.  and  1 G.  4.  171 

FISHERY. 
See  Costs,  1. 

FIXTURES. 

1.  The  defendant  agreed  verbally 
with  the  plaintiff  to  take  a  house 
and  purchase  the  fiKtnrei  ^t  a 
valuation  to  be  made  by  two  bro- 
kers. An  inventory  of  the  fur- 
nitore  and  fixtures  was  accord* 
ingly  made,  described  generally 
as  *^  an  inventory  of  the  fixtures^ 
&o."  with  the  gross  amount 
placed  at  the  foot  thereof.  In  an 
action  for  goods  sold  alid  deliver- 
ed, with  a  count  on  an  acopont 
stated: — Held,  that  the  defend- 
ant having  taken  possession  of, 
and  enjoyed  the  furniture  and 
fixtures,  and  paid  part  of  the  sum 
determined  by  the  brokers,  to  be 
due  for  the  same,  he  was  liable 
on  the  account  stated  for  the  re- 
mainder, and  could  not  afterwards 
object  to  the  plaintiff's  defective 
title  to  the  house.  Salmon  v.  Wat* 
son,  M.  60  G.  3.  73 

2.  A  conservatory  erected  on  a 
brick  foundation  affixed  to  and 
communicating  with  rooms  in  a 
dwelling-house,  by  windows  and 
doors,  cannot  be  removed  by  a 
tenant  for  years,  who  had  erected 
it  during  his  tenancy,  although 
he  had  a  reversion  in  fee  after  the 
death  of  his  lessor.  Bucklandv. 
Buiterficld,  E.  i  G.  4.  440 
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FOREIGN  ATTACHMENT. 

1.  llie  plaintiiTf,  being  foreign  mer- 
chantB,  had  a  anm  of  moaer  be- 
Innging  to  them  in  the  hands 
of  the  defendants.  The  plain- 
tifis  alio  dealt  with  R.  ^  Co.  who 
resided  tbroad,  and  were  in- 
debted to  them  in  a  sum  exceed- 
ing the  debt  due  from  the  defend- 
anU  to  the  plaintiSs.  R.  ^  Co. 
attached  money  in  the  hands  of 
the  defendants,  according  to  the 
ovitom  of  London,  as  being  the 
mcnej  of  the  plaintiffs.  The  at- 
tachment was  tried,  and  a  verdict 
reoorerad  against  the  defendants, 
as  gamisbeei.  Judgment  was 
obtuned,  and  a  certificate  grant- 
ed by  the  officer  of  the  Court,  in- 
forming the  defendants  that  judg- 
ment hsd  been  entered.  On  the 
Srodnctiuo  of  the  certificate  by 
t.  if  Co.  the  defendants,  as  gsr- 
niihees,  paid  tlie  amount  of  the 
verdict,  by  debiting  the  plaintiffs 
in  the  defendant's  books  of  ac- 
count, and  crediting  R.  If  Co. 
therewith,  under  an  engagement 
that  the  money  should  be  return- 
ed if  the  proceeding  failed.  The 
plaintiflk  afterwards  appeared  to 
the  action  in  the  Mayor's  Court, 
and  put  in  bail,  by  which  the  at- 
tachment was  dissolved  : — Held, 
first,  that  this  was  not  B  com- 
pulsory payment,  as  by  the  cus- 
torn  it  was  not  required  to  be 
made  until  after  execution  exe- 
cuted ;  and  secondly,  that  the 
transfer  made  by  the  defendants 
in  their  books  of  account  did  not 
amount  to   payment,  unless  tbe 

Slaintiffs  had  directed  it  to  be 
one,  or  had  subsequently  as- 
sented to  it.  Wetter  v.  Rttcher, 
H.  60  G,  3.  and  1 G.  4. 

Page  172 


FRAUD. 
See  Bankrupt,  1. 

Bills  of  Exchanoe,  1. 
Limitations,  Statotb  of,  1. 
Rklbase,  1 . 

FRAUDS,  STATUTE  OF. 
1.  la  osntaipfil  for  goods  sold,  and 
on  an  account  stated,  to  recover 
the  value  of  growing  poles  pur- 
chased from  the  plaintiff  fay  the 
defendants,  and  afterwards  car- 
ried away  by  them;  it  appeared 
in  evidence,  that  at  the  time  of 
tbe  barpdn  some  memorandums 
in  writmg  liad  been  made,  but 
which  were  neither  atamped  nor 
aigned  by  the  parties.  It  was 
also  proved,  that  the  defendants, 
after  the  poles  were  carried  away, 
admitted  that  a  balance  was  due 
to  the  plaintiff;  under  these  cir^ 
(nmstances  the  plaintiff  was  non- 
suited : — Held,  that  such  dou- 
Buit  was  proper,  as  it  was  not 
proved  that  the  defendants  hsd 
admitted  a  precise  and  definite 
sum  to  be  due  to  the  plaintiff,  and 
therefore  that  he  could  not  re- 
cover on  the  account  stated,  with- 
out reference  to  the  memoran- 
dums, which  were  not  admissible 
in  evidence,  but  as  the  contract 
had  been  executed  by  the  defend- 
ants, they  having  carried  away 
the  poles,  the  Court  granted  the 
plaintiff  a  new  trial  on  payment 
of  costs.  Taaa  v.  Autg,  T. 
IG.4.  Page&Ai 

FRAUDULENT  CONVEY- 
ANCE. 
See  Bankbuft,  2 — 3. 
GAME. 
1.  A  servant  of  a  qualified  person  as- 
sisted hb  master  in  setUng  a  trap 
on  bis  land  for  takiug  rabbits  and 
vermin,  and  he  ordered  such  ser- 


HBIR. 

rant,  if  a  bare  ahonld  be  cuwbt 
to  bring  it  to  bim.  A  faBre  be- 
ing afterwards  eanght  in  the  trap, 
■a  the  abaence  of  the  master,  it 
TBI  accordingly  killed,  wd  car- 
ried to  him  by  such  serrant : — 
BeU,  that  he  wan  not  liftble  to 
the  penal  tie  ■  for  using  snares  for 
the  destruction  of  game,  or  hav- 
ing it  in  bis  possession,  so  as  to 
ranstitnte  aa  exposon  to  sale 
under  the  Btatnt«  9  Amu,  e.  26. 
«.  3.  WaOur  r.  MiUi,  E.  16.*. 
Page  343 

GARNISHEE. 
Ste  FOBEIGK  Attacbhent,  1. 

GOODS  SOLD  AND  DE- 
LIVERED. 
Sm  Fixtures,  l. 

Frauds,  Statute  or,  1, 

GUARANTIE. 
5e«  Bankrupt,  6. 
Plbadino,  4. 

VaRI  ANCS,  3, 

1.  A  gnarwttie  is  merely  a  contract 
to  indemnify  upon  aoontingenoy, 
and  being  in  the  nature  of  a  claim 
for  nntiqaidated  damages,  it  can- 
not form  the  subject  of  a  mutual 
credit,  under  6  Geo.  2.  c.  30.  a.  28. 
Sawif$im  r.  Bwitm,  T.  1 G.  4. 
SIS 

HABEAS  CORPUS. 

1.  The  Court  will  graot  a  habwt  cor- 
puM  in  the  first  instance,  to  bring 
up  an  infant,  who  bad  absconded 
from  his  father,  and  was  detain- 
ed by  a  third  person  without  his 
consent  larePeanoii,E.lG.A. 
am 

HEIR. 
5m  Marriage  Settlement,  l. 
Pleading,  S. 


INF0BIOR  COURT.    «» 

HUSBAND  AND  WIFE. 
5ec  Recovery,  1, 
Variamck,  1. 

HYPOTHECATION. 

See  Trovbk,  1. 

INCLOSURE  ACT. 

1.  By  an  indosnre  aot,  referees  were 
appointed  to  aaoertain  Ibe  arar- 
age  price  of  com  in  the  week 
after  the  close  of  Eaatir  next 
after  the  expiration  of  fourteea 
years  after  the  dirisioo  and  allot- 
ments under  the  inelosnie  shosld 
be  finished,  and  tbe  exact  amowit 
of  a  yearly  corn  rent,  in  liaa  of 
tithes,  was  to  be  declared  b^  an 
order  of  tbe  Quarter  Staaiaw. 
The  referees  delivered  thoir  n- 
port  into  the  Court  of  garter 
Sessions,  who  ordorod  it  to  be 
filed  :~HeU,  that  this  was  not 
an  order  as  required  by  (he  act, 
declaring  the  exaet  auonut  of 
the  yearly  com  rent,  in  tbe  man- 
ner therein  directed.  Tbe  allot- 
menls  were  made  and  ^^Bif^*^l  in 
S^^lember,  1799,  and  the  Com* 
missionera  made  tbetr  award  on 
the  20tb  of  October,  1800,  and 
application  was  made  at  the  Emt- 
ler  Sessions,  1814.  Qaaare,  wbe* 
ther  this  was  prematore  within 
the  meaning  of  the  aoti  Bntr 
dyike  V.   Pearce.  M.  00  G.  3. 

INDEMNHY. 
See  Variance,  3. 
INDENTURE. 
iSse  Pleadinq,  2. 
INFANT. 
See  Habeas  Corpus,  1. 

INFERIOR  COURT. 

See  Practice,  1. 


JOSTICE  OP  PEACE. 

•  and  not  to  trade  or  take  in  a 
fresb  cargo.  Armet  y,  Jftnes,  H, 
60 G.  3.  and  IG.  4.        Page  150 

INSURANCE  BROKER. 
See  Bond,  1. 

INTEREST  OF  MONEY. 

See  Stamps,  1. 
Usury,  1. 

IRREGULARITY,  WAIVER 

OF. 

See  Practice,  2. 

JURISDICTION. 

See  Justice  of  Peace. 

JURY. 

1.  The  Court  will  not  discbarge  a 
rule  obtained  by  a  defendant  for 
a  Special  Jury,  where  no  delay 
appears,  nor  will  it  be  presumed 
to  have  been  obtained  for  delay, 
although  the  defendant  acknow- 
ledged the  debt,  and  it  was  sworn 
that  it  was  believed  he  had  no 
defence  to  the  action.  Brigg$  v. 
Dixtm.  E.  1  G.  4.  414 

2.  So,  where,  in  an  action  on  a  bond, 
the  defendant,  after  plea,  had 
admitted  the  debt,  but  obtained 
a  rule  for  a  Special  Jury,  the 
Court  would  not  order  the  cause 
to  be  tried  within  the  Term,  un- 
less the  plaintiflT  shew  whether 
it  was  a  fit  cause  to  be  tried  by  a 
Special  Jury  or  not.  Tripp  v. 
Patmore,  T.  1  G.  4.  470 


JUSTICE  OF  PEACE. 

See  Constable,  1. 

1.  Where  a  Justice  of  the  Peace  has 
jurisdiction,  his  conviction  is  con- 
clusive evidence  of  the  facts 
stated  therein,  if  no  defect  ap- 
pear on  the  face  of  it.    Therefore, 


LAND  TAX. 
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where  in  an  action  of  trespass 
against  two  Justices,  for  seizing 
and  detaining  a  decked  and  re- 
gistered vessel  on  the  Thamegy 
having  gunpowder  on  board,  un- 
der the  Bum  Boat  Act,  2  Geo.  3. 
c.  28: — Heldy  that  the  owner 
could  not  be  let  into  evidence, 
to  shew,  that  she  was  not  a  boat  * 
within  the  meaning  of  that  sta- 
tute. Brittain  v.  Kinnairdp  M. 
60  G.  3.  Page  60 

2.  A  Justice  of  the  Peacei  out  of 
sessions,  before  information  filed, 
or  indictment  found,  has  juris- 
diction in  the  first  instance  to  b- 
sue  his  warrant  to  apprehend  m 

f»arty  charged  on  oath  with  pub- 
ishing  a  libel,  and  reauire  hvtk 
to  find  bail,  and  in  aefanlt  of  > 
sureties  to  commit  him  to  prison 
to  abide  his  trial.  B^i  ▼.  Co- 
nant,  H.  60  G.  3.  and  1 C7. 4.   195 

JUSTIFICATION  OF  BAIL. 
See  Bail,  1. 

LANDLORD  AND  TENANT. 

See  Ejectment. 
Fixtures. 
Land  Tax. 
Pleading,  2. 
Replevin. 
Sheriff,  2. 

LAND  TAX. 

1.  Where  the  tenant  of  premises 
under  a  lease  which  contained  no 
reservation  as  to  the  payment 
of  land  tax,  claimed  a  deduction 
for  such  tax,  which  was  refused 
by  the  landlord,  who  afterwards 
distrained,  and  was  paid  the 
whole  rent,  and  the  tenant  after- 
wards paid  his  full  rent  for  five 
successive  years,  without  claim- 
ing to  deduct  such  tax  : — Ueidy 
that  such  acquiescence  was  cqui- 


iB8 


LEGACY  DUTY. 


Talent  to  a  derdiction  of  hii 
f^|aim  in  the  first  infltanoe,  and 
that  he  could  not  recover  back 
any  of  the  sums  so  paid  by  him 
for  land  tax,  in  an  action  of  oi^ 
nuqwi,  for  money  paid,  on  the 
ground  of  their  being  involun- 
tary payments.  Sprggg  v.  Ham- 
mmJ,K\G.4.  Page43l 

LEASE. 

gm  Lakd  Tax. 
Plbadino,  2. 

VARIAKCBy  1. 

LEGACY  DUTY. 

%,  By  the  statute  36  G.  3.  c.  52.  t .  6. 

the  legacy  duty  must  be  paid  by 
an  exeeutor  or  administrator, 
and  if  not,  it  shall  become  their 
debt ;  and  that  in  case  they  shall 
pay  the  legacy  without  deductiog 
the  duty,  it  shall  become  a  debt 
to  the  Crown  from  both  the  exe- 
eutor and  legatee ;  and,  by  the 
e^hth  section  of  that  statute, 
Ihe  duty  chargeable  on  legacies, 
given  by  way  of  annuity,  must 
he  paid  by  four  equal  payments, 
the  first  on  or  before  the  com- 
pleting the  first  year's  annuity, 
and  the  three  others  in  like  man- 
ner successively,  before  or  on 
completing  the  payments  of  the 
duree  succeeding  years  respec- 
^vtlji—Held,  that  executors  un- 
der a  will,  who  paid  the  legacy 
duty  on  an  annuity  eight  years 
after  the  death  of  the  testator, 
might  recover  the  amount  from 
the  kgatee,  in  an  action  for 
money  paid,  although  such  lega- 
tee had  assigned  the  annuity  three 
years  before, —  on  the  ground, 
that  the  payment  by  the  execu- 
tors was  compulsory,  and  that 
they  stood    in  the   situation  of 


MANDAMUS. 

trustees  or  sureties  to  the  legatee. 
HmUi,  (Bart.)  v.  JVeeaum,  M. 
eo  O.  3.  Pugt  21 

LETTER. 

See  Evidence,  2. 
Stamps,  2. 

LIBEL. 

See  Evidence,  3. 

Justice  op  Peace,  2. 

LIMITATIONS,  STATUTE  OF. 

1.  Where  the  plaintifi^,  in  a  declara* 
tion  of  astumprii,  stated  that  he 
employed  the  defendant  to  invest 
and  lay  out  the  plaintiff's  money 
in  an  annuity,  on  a  good  and 
sufficient  security,  which  he  pro- 
mised to  do,  and  assigned  for 
breach,  that  he  laid  it  out  on  an 
invalid  and  fraudulent  security : 
Held,  ifi»i  the  statute  of  limita- 
tions was    a  good  bar    to  the 
plaintiff's  recovery,   as  the  pro- 
mise of  the  defendant  was  the 
gist  of  the  action,  although  it  was 
commenced  within  the  period  of 
six  years  from  the  time  it  was 
discovered  that  the  annuity  was 
invalid,  and  the  defendant  knew 
it  to  be  so  at  the  time  the  an- 
nuity was  granted.     Semble,  that 
in  cases  of  fraud  the  statute  of 
limitations    only  runs  from  the 
time  the    fraud    is    discovered. 
Brawn  v.  Howard,  T.  1 G.  4. 

508 

LIMITATION  OF  ESTATE. 

See  Election,  1. 

Marriaxje  Settlement,  1. 

MAGISTRATE. 

See  Justice  of  Peace. 

MANDAMUS. 

See  WiTiNESS,  2. 


HARRtAOE  SETTLEMENT. 


1.  A.  by  his  manias  settlemeDt, 
alter  giving  himself  and  wife  es- 
tates for  life,  with  a  power  of 
appointment,  limited,  in  default 
of  snch  appointment,  as  follows: 
"  to  the  use  of  the  children  of 
the  marriage,  sons  and  daagh- 
ters,  equally,  as  tenanta  in  com- 
mon, and  to  tbfl  heirs  of  such 
children  lawfully  issuing;  and 
that  in  case  there  should  be  more 
ehildren  than  one  of  the  marri- 
age, and  any  such  child  or  chil- 
dren shonid  happen  to  die  nnder 
the  age  of  twenty-one  yean  with- 
out issue,  then  as  to  the  parts  and 
ahares  of  all  and  every  such  child 
and  children  so  dying,  to  the  use 
of  the  surviving  childrea,  as  te- 
nants in  common,  and  to  the 
heirs  of  the  body  of  every  such 
child  and  childnn,  until  they 
should  be  dead;  and  in  case 
there  should  be  but  one  child 
only  of  the  marriage, or  one  only 
surviving  child,  then  to  the  use 
of  snch  surviving  child,  and  the 
heirs  of  the  body  of  such  sur- 
viving child ;  and  for  default  of 
such  issue,  or  in  case  there  should 
be  issue  of  the  marriage,  who 
should  all  die  without  Issue,  un- 
der the  age  of  twenty-one  years, 
then  to  the  use  of  the  heirs  and 
assigns  of  the  survivor  of  A.  and 
his  wife  for  ever."  A.  having 
married,  died  intestate,  leaving 
bis  widow  and  two  children  him 
surviving.  The  widow  devised 
the  property  to  her  mother  for 
life,  and  after  her  decease  to  J.  S, 
in  fee,  provided  her  childrea 
flbontd  aie  before  twenty-one 
without  issue.  She  then  died, 
leaving  both  childrea  surviv- 
ing, who  afterwards  became  of 
age.  One,  a  daughter,  mar- 
ried one  of  the  defendants ;  the 


MOHET  PAID.     «» 

other  a  son,  diod  ahortly  after- 
wards, leaving  Irii  eitatea  by  will 
tn  his  sister  in  fe«: — Held,  that 
on  the  death  of  the  brother,  the 
sister,  idio  waa  already  tenant 
in  tail  in  possesaion  of  one  moie- 
ty of  the  landi  compriaed  intlw 
marriage  settlemeai  beoUH  u 
heir  at  law  of  her  mother,  tenant 
in  fee  in  reversion  of  that  mrie- 
ty,  and  tenant  in  fee  in  poaaes- 
aion  of  (he  other  moiety.  Lnim 
V.  Wtathxna,  H.  me.  a.  and 
1 G.  4.  Pagt  116 

MASTER  AND  SEBVANT. 
Set  Action  on  thb  Case,  1. 
Game,  1. 

MAYOR'S  COrRT. 
Set  FoREiON  Attachmbict,  1. 

MEMORANDA. 
1. 115.  321. 

MEMORIAL. 
See  Annoitt,  1. 

MILITARY  INQUniy. 
Stt  EVIDBNCB,  8. 

MISNOMER. 
1.  The  misnomer  of  a  plainUff  in  a 
writ  under  which  the  defendant 
is  arrested,  can  only  be  taken 
advantage  of  by  plea  in  abate- 
ment.    Morltj/  V.  iaw,  E.  IG.  4. 
369 
MONEY  LENT. 
Set  Bills  of  Exchange,  1. 

MONEY  PAID. 
See  Assumpsit,  1. 
Land  Tax,  1. 
Legacy  Doty,  1. 


MO  OYER. 

MONTH. 

See  Release,  3. 

Time,  Computation  of. 

MORTGAGE. 

See  Bankrupt,  2. 
Execution,  1. 
Sheriff,  2. 

MUTUAL  CREDIT. 

iSee  OUARANTIE,  1. 

NEW  ASSIGNMENT. 
5ae  Costs,  1. 

NEW  TRIAL. 

;Sm  Bankrupt,  5. 

Frauds,  Statute  of,  1. 

NOLLE  PROSEQUI. 

'  See  Arrest,  2. 

NONSUIT. 
See  Frauds,  Statute  of,  1. 

NOTICE. 

See  Bail,  1. 

Ejectment. 

OFFICER. 

See  Attachment. 
Constable. 
Costs,  4. 
Evidence,  3. 

ORDER  FOR  PAYMENT  OF 
MONEY. 

See  Stamps,  2. 

OYER. 

6Ve  Release,  2. 


PENALTY. 

PARCHMENT. 

See  Recovery,  5« 

PARENT  AND  CHILD. 
See  Habeas  Corpus,  1. 

PARTNERS. 

See  Bankrupt,  2 — 3. 
Release,  1. 
Replevin,  1. 
Witness,  6. 

1.  Where  the  plaintiff  kept  a  ge- 
neral account  with  A.,  as  his 
banker  and  army  agent^  and  Bm 
became  a  partner  with  A.  for  a 
limited  period,  and  retired  on 
its  expiration,  without  the  know- 
ledge of  the  plaintiff,  and  A.  af- 
terwards became  bankrupt,  nntil 
which  period  the  account  con- 
tinued between  the  plaintiff  and 
A. : — Heid,  that  payments  made 
by  the  latter  to  the  plaintiff  after 
the  expiration  of  the  partnership, 
not  having  been  appropriated  by 
him  at  the  time  to  any  particular 
debt,  B*  might  consider  such 
payments  as  being  made  in  re- 
duction of  the  balance  due  at 
the  expiration  of  •  the  partner- 
ship, and  that  he  was  not  ac- 
countable to  the  plaintiff  for  any 
sums  received  by  il.  on  account 
of  the  latter,  subsequent  to  such 
expiration.  Brooke  v.  Enderby, 
T.  1  O.  4.  Page  501 

PAYMENT. 

See  Foreign  Attachment,  1. 
Partners,  1. 
Sheriff,  3, 
Usury,  1. 

PENALTY. 

See  Bond,  1. 
Game,  I. 
Stamps,  2. 


PLEADING. 


641 


PERILS  OF  THE  SEA. 
See  BiLU  OP  Lading. 

PILOT. 
Set  Insvrancb,  3. 


See  Bankrupt,  6. 

Costs,  1. 

Limitations,  Statutb  ot,1. 

I.  To  a  declaration  id  tdrefadea 
OD  a  jatlgment  in  repleria,  da- 
mages £473.  13f.  4d.,  the  de- 
fendant pleaded,  that  before  the 
aning;  out  the  icire  faciat,  the 
plaintiff  sued  out  a  fieri  faeiat, 
oommanding  the  sheriff  to  levy 
£'£1A.  13i.  4rf. ;  and  which  writ 
was  delivered  to  the  sheriff,  who, 
before  the  retarn  thereof,  seised 
and  took  in  execution  goods  of 
the  defendant,  to  ^«  valve  of 
£Z1.  \Z$. — Held,  that  such  plea 
was  bad,  as  it  did  not  sUto  that 
the  sheriff  had  returned  the 
writ.  It  seems  also,  that  such 
plea  afforded  do  answer  to  the 
whole  of  the  declarattoD,  as  the 
sam  levied  was  only  safficieut  to 
satisfy  part  of  the  judgment,  and 
that  it  was  therefore  had  on  spe- 
cial demurrer.  Pephev.Galliert, 
H.  60  G.  3.  and  1  G.  4.  Page  163 
2.  In  covenant  for  noD-payment  of 
rent,  on  an  indenture,  by  the  as- 
sigoees  of  tho  lessor  against 
lessee,  the  declaration  alleged, 
that  the  lessor  was  possessed  for 
the  remainder  of  a  term  of 
twenty-two  years,  commencing 
from  the  25lA  of  December,  1797, 
and  that  on  the  7tb  of  March, 
1811,  he,  by  indenture,  demised 
to  the  defendant,  to  hold  from 
the  20tb  of  December  then  last 


past  Plea,  that  the  lessor  was 
not  at  the  time  of  making  the  . 
indenture,  possessed  for  the  re- 
sidue of  the  said  term  ntodo  tt 
formd: — Heid,  that  such  plea 
was  good  on  general  deniarrsr, 
as  the  averment  in  the  declare 
tion  was  material  and  traven- 
able.  Carvick  v.  Blagraoe,  H. 
60  G.  3.  and  1  G.  4.      Pc^  303 

3.  To  an  avowry  by  executors  for 
rent  due  in  the  life-time  of  their 
testator,  a  plea  in  har  that  the 
testator  took  as  a  distress  for  the 
same  rent,  goods  of  sufficient 
value  to  satisfy  such  rent,  and 
the  costs  of  taking  the  distreas, 
is  insufficient,  as  it  shoold  have 
shewn  that  such  distress  pro- 
duced u  satisfaction  of  the  rent, 
Idiu/ham  v.  Warren,  E.10.4. 

409 

4.  Goods  taken  under  an  exeontion 
against  A.  which  had  been  in 
bis  possession  more  than  two 
months  before  the  itsniag  a  com- 
mission against  bim,  may  be  con- 
sidered as  his  property,  noder 
49  G.  3.  c.  121.  f.  2,  and  may  be 
described  as  such  in  a  declara- 
tion of  assumpsit  by  his  Maig- 
nees,  on  a  guarautie  given  by 
the  defendant  to  the  baoknipt. 
Sampton  v.  Burton,  T.  I  G.  4. 
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5.  tVhere  the  plaintiff  as  adminis- 
trator, declared  in  auHmatit  that 
the  iutestate  had  fetainea  the  de- 
fendant as  his  attorney,  to  inves- 
tigate and  procure  a  good  title 
of  an  estate  about  to  be  convey- 
ed to  the  intestate  as'  purchaser, 
aud  assigned  for  breach  that  he 
did  not  do  so,  but  accepted,  a  bad 
and  defective  title  in  the  life-time 
of  the  latter,  whereby  bis  per- 
sonal estate  was  innch  Injured: 
Held,  on  demurrer  to  the'decla- 


M»  POWER  OF  ATTORNEY.  PREMIUMS  OF  INSURANCE. 


rstioDy  that  tbe  action  was  well 
brought,  although  it  was  ob- 
jected, first,  that  though  it  was 
firamed  in  contract,  it  was  in  sub- 
stance a  iarif  arising  from  a  ne- 
l^ect  of  dnty  by  the  defendant; 
secondly,  that  the  heir  should 
haTC  sued,  and  not  the  adminis- 
trator, as  it  was  a  contract  which 
ran  with  the  land;  and  lastly, 
that  it  was  not  alleged  in  the  de- 
claration, that  the  defendant  un- 
dertook to  ascertain  and  procure 
a  good  title  in  his  professional 
eharacter  as  an  attorney ;— for, 
by  the  demurrer,  the  defendant 
admitted  the  promise  to  the  in- 
testate, as  well  as  the  allegation 
that  the  injury  accrued  to  his 
personal  estate  during  his  life- 
time, and  it  must  be  implied  that 
be  was  bound  to  fiilGl  his  duty  as 
an  attorney,  it  being  alleged  that 
the  intestate  employed  him  as 
such.  KnighU  v.  QMarlet,  T, 
1  G.  4.  Page  632 

PLEDGE. 
See  Witness,  6. 

POLICY  OF  INSURANCE. 

See  AoBNT,  1. 
Insurance. 

POOR  RATE. 

See  Constable. 
Costs,  4. 
Time,  Computation  or,  1. 

POWER  OF  APPOINT- 
MENT. 

See  Marriage  Settlement,  1. 

POWER  OF  ATTORNEY. 
See  Bankrupt,  S— 3. 


PRACTICE. 

See  Affidavit. 
Arrest. 
Attachment. 
Attorney. 
Bail. 

Ejectment. 
Escape,  1. 
Fine. 
Jury. 
Prisoner. 
Release,  1. 
Replevin,  2. 
Variance. 
Warrant  of  Attorney. 

1 .  On  the  removal  of  a  cause  from 
an  inferior  Court,  hjr  a  writ  of 
certiorari,  the  plidntiff  need  not 
file  his  declaration  until  the  end 
of  the  Term  after  that  in  which 
the  writ  is  returnable.  WaUon 
Y.  Eagle,  H.  00  G.  3.  and  1  G.  4. 

Page  190 

2.  By  a  writ  of  capitu  ad  reepon- 
dendum,  the  sheriff*  was  directed 
to  take  Messrs.  C,  &  D.  without 
mentioning  their  christian  names. 
They  afterwards  signed  a  bail- 
bond  in  their  christian  and  sir- 
names,  which  was  duly  executed : 
Held,  a  waiver  of  the  irregularity 
in  the  writ.  Kingston  v.  jjewelfyn, 
H.  00  G.  3.  and  1  G.  4.  317 

3.  Where  process  appeared  to  be 
sued  out  in  the  name  of  il.  by 
B,  neither  of  whom  were  attor- 
nies  of  this  Court,  and  B,  had 
no  authority  of  any  other  attor- 
ney to  act  in  his  name,  the  Court 
set  aside  the  proceedings,  and 
ordered  A.  and  B.  to  pay  costs. 
Hawkins  v.  Edwards,  7*.  1  G.  4. 
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PREMIUMS  OF  IXStJR. 
ANCE. 

See  Bond,  1. 


RECOGiriZANCE. 
PRINCIPAL  AND  AGENT. 

See  AoBNT. 

PRISONER. 

1.  Where  &  defendant  in  custody 
bad  been  cbu^d  with  a  decla- 
ration, as  of  IHnitif  Term,  and 
absconded  during  the  long  vaca- 
tion, bnt  did  not  retnm  into 
oostody  ontil  Hilary  Term  fol- 
lowing, the  Court  refnsed  to  dis- 
cbai^  him,  altbongh  the  plain- 
tiff bad  not  signed  judgment  be- 
fore the  end  of  snch  Hilary 
Term.  Grime*  v.  Joieph,  E. 
1  O.  4.  Page  380 

PROCESS. 

See  Attachment. 
Ejectment. 
Peacticb. 

PROMISSORY  NOTE. 

See  Bills  op  Exchanqb. 
Stamps,  I. 
Usury,  l. 

PROMOTIONS. 
See  Mbhoranoa. 

QUARTER  SESSIONS. 
See  EviDBNCE,  1. 

QUO  MINUS. 
See  Arrest,  1. 

BECOGNIZANCE. 
See  Bail,  a. 

RECOVERY. 

t.  No  motion  can  be  made  m  to 
the  passing  or  amendment  of  fines 
or  recoreries  on  the  last  day  of 
Term.  Reg.  Gen.  Zf.OO  G.  3.  amd 
1  G.  4.  920 


RECOVEBY. 
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t.  A  recorery  may  b«  amendod  by 
substituting  the  words  "  per- 
petual advowBons,"  for  those  of 
"  tithes  to  rectories  belongiDg," 
Sec.  if  the  words  "perpetnaj  td- 
vowsons"  only,  are  maturtBd  lu  tiie 
deed  to  lead  the  bm».  WHNmm 
eon,  Demandant;  MeggtMm,  Te- 
nant; £e«Hiiioii/,  Ttmchee.  M. 
60  G.  3.  Pt^e  4» 

3.  An  affidavit  of  a  Commiaaioner, 
that  the  wife  of  k  Toneheo  waa 
examined  separately  firon  bar 
bnsband.  cannot  be  roeetred  or 
filed,  if  it  was  not  made  at  tbe 
time  the  acknowledgment  was 
taken.  Breach,  Demandant; 
Hewia,  Tenant;  BrierJef.Vtm- 
ohee.  M.  60  G.  3.  lit 

4.  If  there  be  sereral  pdpaUe  mis- 
takes in  a  reooTory,  throngb  tfaa 
neglect  of  the  attorney  employed 
to  perfect  it,  the  Court  will  order 
him  to  pay  the  costs  of  its  amend- 
ment, WilUamuo*,  Delnaadaut: 
MeggiMim,  Tenant;  Beammont, 
Vouchee.  J7.  OU  G.  3.  and  1  &.  4. 

171 
A.  A  warrant  of  attorsM'  ts  a  re- 
corery was  taken  and  acknow- 
ledged before  two  CommissioDOrs 
at  Cape  Town.  The-  usual  i^ 
darit  of  caption  and  acknowledg- 
ment was  sworn  by  one  ef  them, 
before  the  Deputy  Fiscal  there. 
Endorsed  tm  tbe  affidavit  waa  a 
certificate  of  a  notary,  that  the 
Commissioner  who  bad  made  it 
was  sworn  in  his  presence,  on  the 
day  of  (omitting  the 

dates  of  the  day  and  month),  and 
at  the  end  of  the  eertiBoate  the 
notary  had  put  tbe  date,  whiok 
was  the  same  as  the  jurat  ef  the 
affidavit:— HeU,  that  tbe  reoo- 
rery  might  pass,  notwitbstuul- 
ing  snch  omission.  Hindi,  De- 
mandant; Hinde,Ttaaait  JBIamd, 
Vouchee.   E.IG.4.  84« 
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RECOVERY. 


6.  The  necessary  docomeiits  for 
taking  the  acknowledgment  of  a 
recovery  in  Holiand,  were  en- 
grossed on  parchment,  and  sent 
to  Commissioners  there.  By  the 
law  of  that  country,  all  docu- 
ments bearing  the  certificate  of  a 
Dutch  notarr,  require  a  Dutch 
stamp,  which  can  only  be  im- 
printed on  paper.  The  docu- 
ments were  accordingly  returned, 
written  on  paper,  so  stamped, 
and  certified : — Held^  that  the  ac- 
knowledgment and  proceedings 
so  written  on  paper,  could  not  be 
allowed;  but  the  Court  enlarged 
the  return  to  the  dedimus,  and 
permitted  the  writ  to  be  resealed, 
in  order  to  endeavour  to  get  the 
documents  properly  executed  on 
parchment,  and  returned  during 
the  Term,  which  was  accordingly 
done,  when  the  recovery  was 
permitted  to  pass  in  the  usual 
way.  TathatHf  Demandant ;  Box- 
4fiiJa/e, Tenant;  Ta6or,  Vouchee. 
T.lG.4.  Page  481 

7.  The  writ  of  entry  in  a  recovery 
may  be  amended,  by  altering  the 
name  of  the  demandant,  and 
transposing  that  of  the  tenant,  on 
an  afiidavit  that  all  the  parties 
interested  were  living,  and  as- 
sented to  the  amendment.  Edge, 
Demandant;  7a2(//>r,Tenant;  rFar- 
rcn.  Vouchee.     T.  1  G.  4.      514 

8.  The  Court  refused  to  allow  the 
amendment  of  two  recoveries, 
the  one  sufiered  in  the  reign  of 
WilL  Sf  Mary,  and  the  other  in 
Geo.  1.  by  the  insertion  of  the 
word  **  tithes"  it  not  appearing 
that  the  parties  were  in  posses- 
sion of  such  tithes  at  the  time 
the  recoveries  were  suffered,  al- 
though the  word  *'  heredita- 
ments" was  contained  in  the  deed 
to  lead  the  uses.— — PAi7/tp<,  De- 
mandant; iVbune,  Tenant;  Lisle, 
Yonchce.— Phillips,  Demandant; 


RELEASE. 

Whiiiaker,  Tenant;  lisle.You^ 
chee,  T.  1 G.  4.  Page  604 

REFERENCE. 

See  Award. 

REGISTER. 

See  Bankrupt,  7. 

Justice  of  Pkacb,  1. 

Ship. 

Trover,  1. 

REGULE  GENERALES. 
2.  320. 

RELEASE. 

1.  If  one  of  two  plaintifTs  release  a 
defendant  after  action  brought, 
without  the  consent  of  the  other, 
the  Court  will  not  set  aside  such 
release,  unless  fraud  be  clearly 
established.  Arton  v.  Booth,  A 
60  C;.  3.  and  1  &  4.  192 

2.  A  release  must  be  construed  ac-> 
cording  to  the  particular  purpose 
and  intent  for  which  it  was  made, 
as  where  A.  and  B,  being  in  part- 
nership,  and  in  insolvent  circum- 
stances, A,  alone  gave  a  general 
release  by  deed  to  the  plaintiOs, 
to  whom  himself  and  B.  were 
jointly  indebted,  with  proviaions 
that  it  should  not  operate  to  re- 
lease or  prejudice  any  demands 
which  the  plaintilTs  had  against 
B.,  either  separately,  or  as  a 
partner  with  A.  on  the  joint  ef- 
fects of^.  and  J9.  or  either  of  them, 
and  that  they  might  commence 
an  action  iH  law  either  against 
A.  jointly  with  i?.,  or  A,  sepa- 
rately, for  the  purpose  of  en- 
abling the  plaintiffs  to  recover 
payment  from  the  joint  estate  of 
A.  and  B.,  or  from  BJs  separate 
effects ;  and  the  plaintiffs  brought 
an  action  of  assumpsit  for  money 
paid  against  both,  and  A.  pleaded 


REPLEVIN. 

the  nleaie,  an  which  th«  plaia- 
tiffs  Mt  it  oat  on  oyer  in  tbeir 
nplicBtioD,  Bnd  averred  that  the 
icti<Ht  vu  proMCttted  against 
both,  for  the  purpose  of  enabling 
the  plaintilTs  to  enforce  payment 
from  A.  and  B,  either  from  their 
joint  estate,  or  the  separate  es- 
tate of  B. : — Held,  on  demorrer 
thereto,  that  the  action  waa  au- 
thorized \>y  the  deed,  and  the 
Court  over-ruled  the  demurrer. 
StmbU,  that  luch  replication  is 
no  departure  from  the  declara- 
tion. Solbf  T.  Farba,  E.  1 G.  4. 
Page  448 

REMAINDER. 
See  Election,  t. 
RENT. 
iSee  Land  Tax,  1. 
Pleading,  2,  3. 
Replevin,  2. 
Sheriff,  2. 

REPLEVIN. 

See  Costs,  2,  3. 
Election,  1. 
Pleading,  1,3. 

1.  A.  and  B.  were  in  partnership 
as  attornies.  A.  alone  was  ap- 
pointed replevin  clerk  to  the  she- 
riff'. — Held,  that  an  action  for 
the  expences  of  preparing  a  re- 
plevin bond  must  be  brought  by 
A.  atone,  although  it  was  ex- 
ecuted in  the  office  where  he 
and  B,  carried  on  their  joint  bu- 
siness. BraxdoH  v.  Hubbard,  E. 
1  G.  4.  367 

3.  In  an  action  by  the  ass^ee  of 
the  sheriff  on  a  replevin  bond, 
conditioned  for  the  plaintiff  ia 
replevin  to  appear  at  the  county 
Court,  and  prosecute  his  suit  with 
effect,  and  make  a  return  of  tile 
goods  diatrained,  if  it  should  be 

VOL.  IV. 


RKTURN  OF  WRITS.    9» 

adjudged,  and  the  plaintiff  in  re- 
plevin, after  removing  the  plaint 
uto  this  Court,  became  nonsuit : 
Held,  that  he  had  not  thereby 
prosecuted  his  suit  with  effect, 
and  that  the  condition  of  the  bond 
was  broken ;  and  that  the  avow- 
aothad  his  election  of  proceeding 
by  a  writ  de  retomo  haheKth,  or 
issuing  a  writ  of  inquiry,  under 
the  statute  17  Cor.  9.  c  7.  *.  S. 
Therefore,  where  to  a  deolara- 
tion  against  one  of  the  anretiet 
in  the  hond,  averring,  that  tho 
plaintiff  in  replevin  did  not  pn^ 
secute  his  suit  with  effect ;  a  plem 
stating  the  writ  of  inqniry  and 
judgment  to  recover  the  arreara 
of  rent  found  under  17  Car.  3.  ia 
no  bar  to  the  action  on  the  bond, 
and  is  bad  on  general  demnrrer, 
in  not  shewing  that  any  exeoa- 
tion  had  issued  on  the  judgment, 
or  that  the  sum  recoverat  had 
been  levied  and  paid  to  the 
avowant  before  action  brought. 
Ttimor  r.  Tuner,  T.  1  G.  4. 
PagtWa 
3.  If  judgment  be  given  i^ainst  th* 
plaintiff  in  replevin  for  not  pro- 
secuting  his  snit  with  elfcct,  hi* 
sureties  in  the  bond  will  be  an- 
swerable to  the  avowant,  not- 
withstanding he  has  %flerwarda 
proceeded  on  the  17  Car.  2.  o.  7. 
s.  2.  and  obtained  a  judgment 
under  a  writ  of  inquiry,  in  pur^ 
suance  of  that  statute,  to  recov^ 
the  arrearages  of  rent  ^nd  ooita. 
Turnor  r.  Turner,   T.lG.*. 


REPUCATION. 
Sec  Release,  2. 

REPUTED  OWNERSHIP. 

See  Bankrupt,  7. 

RETURN  OF  WRITS. 

See  Sheriff. 
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SHERIFF. 


SHERIFF. 


REVERSION. 

See  Election,  1. 
Evidence,  2. 
Marriage  Settlement,  1. 

RULE  TO  PLEAD. 
See  Esc^FB^  1. 

SALE. 

See  Trover,  i . 
Witness,  5. 

SALE  OF  GOODS. 
See  Agent,  2. 

SCHEDULE. 
See  Fine,  3. 

SCIRE  FACIAS. 
See  Pleading,  1. 

SECURITY  FOR  COSTS. 
See  Costs,  2,  3. 

SESSIONS. 

See  Arrest,  1. 
Evidence,  1. 
Justice  of  Peace,  2. 

SET  OFF. 

See  GUARANTIE,  1. 

SHERIFF. 

1.  A  sheriff  may  apply  to  the 
Court  for  a  role  to  enlarge  his 
retain  to  a  vendiiioni  exponas, 
from  Term  to  Term,  if  the  defend- 
ant hecome  bankrupt,  unless  he 
be  indemnified  by  (he  assignees 
in  paying  over  the  money  levied 
onder  it,  or  the  rule  for  such 
enlargement  be  duly  discharged. 
VeMbUi  ▼.  Wilks,   E.   1  G.  4. 

Page  339 

2.  In  an  action  against  the  sheriff 
for  removing  goods  under  an  exe- 


cution, without  satisfying  the 
landlord's  claim  of  a  year's  rent : 
Held,  first,  that  a  trustee  of  an 
outstanding  satisfied  term,  in  trust 
for  mortgagees,  and  to  attend  the 
inheritance,  must  be  considered 
a  landlord  within  the  statute 
8  Anne,  c.  14.  ».  1.  and  entitled  to 
maintain  such  action.  Secondly, 
that  a  notice  to  the  sheriff,  before 
the  removal,  stating  that  a  year's 
rent  was  due  from  the  tenant  to 
the  mortgagor  (naming  him),  and 
the  mortgagees  of  his  estates, and 
signed  by  the  receiver  of  the 
rents,  is  sufiicient,  although  such 
receiver  was  not  appointed  by  the 
mortgage-deed.  Thirdly,  that  it 
was  the  duty  of  the  sheriff  to 
levy  for  the  rent  in  the  first  in- 
stance, and  then  for  the  execu- 
tion ;  and  he  must  retain  a  suf- 
ficient sum  to  satisfy  such  rent, 
before  he  remove  any  of  the 
goods  from  off  the  premises. 
Colyer  v.  Speer,  T.  1  Gf.  4. 

Paae  473 
3.  Where  a  sheriff  returnea  to  a 
writ  of  fieri  facias,  that  he  had 
money  in  his  hands  ready  to  be 
paid  over  to  the  plaintiffs,  whereas 
it  had  been  paid  over  through  the 
misconduct  of  his  officer,  to  the 
solicitor    of  a    commission    of 
bankrupt,  issued  against  the  de- 
fendant (the  original  debtor)  and 
under  which  commission  one  of 
the  plaintiffs  was  appointed  as- 
signee, who  knew,   and  did  not 
object  to  such  payment : — Held, 
that  this  amounted  to  an  assent, 
on  the  part  of  such  plaintiff,  to 
ratify  the  paj'ment,   and  conse- 
quently that  the  sheriff  w|is  not 
liable  to  pay  over  to  both  the  plain- 
tiffs the  sum  which  he  stated  to 
have  received  for  them  in  his 
return.     Tomlinson  v.  Shynn,  T. 
IG.4.  505 


STAMPS. 

SHIP. 

See  Bankrupt,  7. 
Bills  of  Lading. 
Justice  of  Peace,  1. 

SHIP  OWNER. 

See  Assumpsit,  1. 
Bankrupt,  7. 
Bills  of  Lading. 
Justice  of  Peace,  1. 
Pleading,  1. 
Practice,  2. 
Replevin,  1. 
Troyer,  1. 
Variance,  2. 

SPECIAL  JURY. 
See  Jury. 

STAMPS. 

See  Affidavit,  2. 
Attorney,  3. 
Frauds,  Statute  op,  1. 
Recovery,  5. 

1 .  A  promissory  note,  reciting  that 
'*  the  defendant  had  been  award- 
ed to  pay  500/.  to  the  representa- 
tires  of  J.  S.  and  that  he  had 
paid  him  100/.  in  his  life-time, 
and  thereby  promised  to  pay 
his  representatives  400/.  three 
months  after  his  death,  pursuant 
to  the  award,  first  deducting 
thereout  any  interest  or  money 
.J,  S.  might  owe  to  the  defendant 
on  any  account,"  may  he  given 
in  evidence  in  an  action  brought 
by  the  representatives  of  J.  S, 
against  tho  defendant,  on  an  ac- 
count stated  between  him  and 
J,  S.  although  it  was  improperly 
stamped  as  a  promissory  note. 
Barlow  v.  Broadhurst,  T.  1  G,  4. 

Page  471 

2.  By  55  Geo.  3.  c.  184,  Sched. 
part  2,  orders  for  the  payment  of 
money  out  of  any  particular  fund 
which  may  or  may  not  be  avail- 


STATUTES. 


647 


able,  or  upon  any  condition  or 
contingency  which  may  or  may 
not  be  performed,  are  to  be 
placed  on  the  same  footing  as 
bills  of  exchange.  Therefore,  a 
letter  from  A.  to  B.  requesting 
him  to  pay  to  C  and  Co.  or  th^ir 
order,  600/.  out  of  the  first  pro- 
ceeds of  a  stock  of  ffunpowder, 
then  in  the  hands  of  B.  and  to 
charge  the  same  to  the  acconnt 
of  A,  although  followed  by  a 
subsequent  correspondence  be- 
tween the  parties,  was  held  to 
require  a  stamp,  as  an  order  for 
the  payment  of  money  within  tha 
provisions  of  that  statute,  and 
consequently  that  an  agreement 
stamp,  aOixed  on  payment  of  a 
penalty,  was  improper.  Buit$y* 
Swan,  T.  1  G.  4.  Page  486 

STATUTE  OF  LIMITATIONS. 

See  Limitation  op  Actions. 

STATUTES. 

See  Bankrupt,  7. 
Inclosure  Act,  1. 

STATUTES— CITED  OR  COM- 
MENTED ON. 

Edward  3. 

1.  c.  IG.    Justice  of  Peace. 

200.  232 

2.  c.  3.    Justice  of  Peace.       261 
4.  c.  7.    Executors — ^Trespass. 

635 
25.  c.  4.  Restraining  Statute.  218 
34.  c.  1.  Justice  of  Peace.  233 
42.  c.  3.    Justice  of  Peace.       203 

676 

Richard  3. 

1.  c.  3.    Justice  of  Peace.       200 

Henry  7. 

3.  c.  3.    Justice  of  Peace — BaiL 

200 

u  u  2 
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STATUTES. 


7«  e.  4.  ff.  3.     Replerm — Costs. 
SI.  c.  19.  f.  3.    Replevin — Costs. 

St.  C.34.    Assignee— Rerersion. 

395 
— >   c.  37.     Distress — ^RepleTin. 

411 

PkUip  4-  Mary. 

1  ft  2.  e.  12.  f  .  3.    Distress — ^Re- 
plerin.  367 

■  c.  13.    t.  4.      Jnstiee  of 

Peace— Prisoner.  203 

2  ft  3.  c.  10.     Justice  of  Peace. 

203 

Elizabeth. 

6.C.4.  f .  39.  Justice  of  Peace — 

Jurisdiction.  200 

13.  e.  7.  f.  1.    Bankrupt     420, 1 

23.  c.  3.  f .  2.    Recovery.  349 

-  ff.  5.    Recovery.  349 

—  e.  10.      Game  —  Justice    of 
Peace.  206 

27.  c.  13.    Hue  and  Cry.  467 

43.  c.  2.  f.  19.    Poor  Rate — Costs. 

296,8 

Jamei  1. 

1.  c.  15.  ff.  2.  Bankrupt.    141.  326 
21.  c.  4.    Penal  Action.  204 

-^  c  19.  ff.ll.  Bankrupt  549.  561 

561 
Charlei  L. 

16.  e.10.    Justice  of  Peace.   576 

Charhi  2. 

17.  c.  1.    Distress — Replevin. 

411,412 
■  ff.  2.     Distress — Replevin. 

606 
22  ft  23.  c.  1.     Coventry  Act    254 

William  Sf  Mary. 

1.  ffffsf.  2.  c.  2.  ff.  2.  576 

2  ft  3.  ffesf •  1  •  c.  5.  ff.  4.    Distress. 

297»8 


WiUiam  3. 

8  ft  9.  c.  11.  ff.  8.  Suggestion  of 
Breaches  Page  158 

. c  27.  ff.  12.  Warden  of  the 

Fleet.  425, 429 

Anme. 

4.C.16.  ff.l.   Traverse— Jeofiiili, 

308 

ff.l2.  Pleading— Jeofails. 

166 

-  ff.  16.  Entry  on  Lands. 

611 

5.  c.  14.  ff.  4.    Game.  343 

8.  c.  14.  ff.  1.    Execution— Rent 

473,  476 

9.  c.  25.  ff.  2.    Game.       343,  346 

George  2. 

2.  c.  23.  ff.  10.  Attorney.  603 

ff.23.  Attorney's  Bill     4 

5.  c.  30.  ff.  7.    Bankrupt         363 

ff.  28.  Bankrupt  515,518. 

527.  530,  631 
11.  c.  19.  ff.  23.    Replevin  Bond. 

368.  609,  612 
22.  c. 46. ff.ll.    Attorney.        603 
24.  c.  44.  ff.  36,  8.      Constable- 
Demand  of  Warrant  465,  6, 7,  8 

30.  c.  19.  ff.  75.  Attorney's  Bill.   4 

George  3. 

2.  c.  28.    Bum  Boat  Act  60 

ii.  c.  Ixvii.  Tolls — ^Turnpike. 

371,  4,  6,  7,  8,  9 

13.  c.  63.  fft.  40.  44.      EoMt  India 

Company— Witness.       313,  314 

13.  c.  78.     Highways.       51,  4.  63 

21.  c.  55.  ff.  47.    Justice  of  Peace. 

be 
21.  c.  64.  Justice  of  Peace.  56 
26.  c.  60.  ff.  17.    Ship's  Register. 

549.552 

31 .  c.  25.  ff.  19.     Stamps.       490,  2 
34.  C.68.  ffs.l5, 16.    Ship's  Regi- 
ster. 552 

36.  c.  63.  ff.  13.      Stamps  — Policy 
of  Insurance.  43 


TIME,  GOMPUTATION  OF. 

xxxTi.  c.  Ixi.    IndoMire  Aet« 

Page  99. 103 
36.  c.  62.  M.  6.  8.    Legacy  Daty. 

21^23.34 
48.  c.  48.  Costs — ^Arrest  167 
—   c.  141.    Justice  of  Peace.    61 

44.  c.  98.  $.  7.    Stamps.  472 

45.  c.  28.  f .  6.    Legacy  Duty.     24 

48.  e.  58.  f .  1.    Indictment — Joris- 
diction.  207 

xlix.  e.  xxviiL    Tolls— Turnpike. 

371,  8,  9 

49.  e.  121.  f .  2.     515.  520, 8, 7,  8. 

531 

54.0.187.1.22.     Boats— Jostice 

of  Peace.  54 

55.  c.  184.  SbAeJ.  jMiit  1.    472.489. 

493,  4»  8,  9 
59. 4r.  64.    Warden  of  the  Fieet. 

426,429 

STRANDING. 
See  Insurance,  3. 

SUBPCENA. 
See  Witness,  1. 

SURETY. 

See  Bills  of  £xchanob,  1. 
Bond. 

Justice  op  Peace,  2. 
Legacy  Duty,  1. 
R11PI.BVIN,  2. 

TAXES. 
Sec  Land  Tax. 

TENANT  IN  FEE. 
iSee  Marbiagb  Settlement,!. 

TENANT  IN  TAIL. 
See  Marriage  Settlement,  1. 

TIME,  COMPUTATION  OF. 

1.  Where  a  distress  for  poor  rates 
was  made  bj  a  parish   oflicer. 


JtULDBBL 


em 


on  the  6th  of  June,  and  the 
action  not  commenced  against 
him  till  the  6th  of  December  (oU 
lowing  :  —  Qtuere,  whether  it 
was  brought  within  six  calendar 
months  after  the  aet  committed, 
as  required  by  the  eighth  section 
of  24  Geo.  2.  e.44.t  Claris  t. 
Davey,  E.lG.A.         Page  4M 

TITHES. 

See  Fine,  4. 
Recovbrt^  7. 

TITLE. 
See  Pleading,  6. 

TOLLS. 

1.  Where,  by  a  local  tompike  -m^ 
2  Geo,  3.  e.  67,  a  certain  toll  was 
imposed  on  carriages,  and  act 
on  the  horses  drawing  them,  with 
a  provision,  that  no  persons  Iumt- 
ing  paid  such  tolls,  and  prodncing 
a  ticiLet,  shonld  be  again  liable  om 
the  same  day — and  by  a  subset 
quent  local  act,  49  Geo.  3.  c  23, 
reciting  the  former  one,  the  old 
tollf  were  repealed,  and  others 
imposed,  in  respect  of  the  horses 
drawing,  and  not  on  the  car- 
riages, but  all  the  provisions  of 
the  former  act  were  to  be  conti- 
nued as  fully  as  if  they  had  been 
re-enacted : — ^Id,  that  toll  hav* 
ing  been  paid  on  horses  passitt|^ 
with  a  carriage,  no  new  toll  was 
demandable  on  the  same  horses 
retaming  the  same  day,  althoogh 
drawing  a  different  carriage. 
Grayy.ShiUing^KlG.A.    371 

TRADE. 
See  Insurance,  1. 2. 4. 

TRADER. 
See  Bankrupt,  4r. 


OM  TURNPIKE. 

TRAVERSE. 
See  Costs,  1. 

TRESPASS. 

iScff  COITSTABLB.  1. 
COSTI.  1. 

Justice  of  Pback,  l.  a.  s, 

TROVER. 
SSmAobnt,  3. 
Bankrdpt,  1. 

WiTMKSa,  5. 

1.  TTie  owner  of  &  ship  consign- 
ed faer  to  poraons  abroad,  who 
hypothecated  her,  and  direct- 
ed the  captain  to  sign  a  bot- 
tomry bond.  On  her  arrival  in 
XMubm,  he,  by  their  direction, 
delivered  the  register  to  the  de- 
fendant (the  agent  of  the  con- 
■ifpiees),  who  gare  It  to  their  so- 
licitor, to  inititnte  proceedings 
ID  the  Court  of  Admiralty,  on  the 
bottomry  bond.  The  ship  was 
sold  by  order  of  that  Conrt,  and 
the  register  decreed  to  be  giTen 
np  to  the  purchaser.  The  owner 
became  bankrupt,  and  his  assig- 
nees brought  an  action  of  trover 
for  the  register  i—Htld,  that  they 
could  not  recover,  as  they  might 
hare  appeared  in  the  Admiralty 
Court,  and  prevented  the  sale  of 
the  vessel,  and  as  the  delivery  of 
the  rt^iater  to  the  purchaser,  un- 
der the  decree  of  that  Conrt,  was 
not  K  converaioa.  Bouaek  t. 
MatKH,  E.  1  G.  4.         Pa(/e3Ql 

TRUSTEES. 

Set  Bankrupt,  2.  3. 
Sbebiff,  2. 

.   TURNPIKE. 
See  Tolls,  t. 


VARIANCE. 
UNDERWRITER. 

See  Insurance. 

USES,  STATUTE  OF. 
See  Election. 


USURY. 

1.  If  jf.  be  indebted  to  £.  in  80/., 
and  give  a  promissory  note  for 
87/.  3>.,  payable  by  four  quarter!/ 
instalments  (being  the  amount  of 
principal  and  interest  to  the  time 
of  the  last  instalment),  and  that 
in  case  default  should  be  made 
in  payment  of  any  one  instal- 
ment, the  whole  sum  should  he- 
come  payable ; — A.  is  entitled  to 
recover  the  whole  of  such  sum, 
on  default  being  made  in  pay- 
ment of  the  first  instalment,  as 
it  is  a  stipulation  between  the 
pertiea  in  nature  of  a  penalty, 
and  therefore  not  a  usurious  con- 
tract or  agreement.  WelU  ▼. 
Girling,  M.  80  O.  3.        Page  78 

VACANT  POSSESSION. 

See  ElBCTHENT. 

VARIANCE. 

1.  In  covenant  on  a  lease  for  not 
repairing,  theinstrumentwas  do- 
scribed  in  the  declaration  to  be 
made  by  the  plaintiff,  of  the  one 
part,  and  the  defendant,  of  the 
other.  On  the  production  of  the 
lease  in  evidence,  it  appeared  to 
have  been  made  between  the 
plaintiff  and  his  wife,  of  the  one 
part,  and  the  defendant,  of  the 
other  : — Held,  that  this  was  no 
variance,  although  the  premises 
demised  were  (he  property  of  the 
wife  before  marriage.  Anoldv. 
Rewmlt,  M.  60  G.  3.  66 


VARIANCE. 


WITNESS. 


Ml 


2.  Whenever  a  party  seeki  to  reco- 
▼er  for  a  breach  of  duty,  arising 
from  an  employment,  such  em- 
ployment must  be  stated  truly 
in  the  declaration,  and  proved 
as  laid,  whether  the  action 
be  framed  in  a$sumpiit  or  tort. 
Therefore,  where  a  count  in  a  de- 
claration ex  delicto  stated,  that 
"  the  plaintiff,  as  owner  of  a  ship, 
bad  retained  and  employed  the 
defendant  as  his  agent,  to  cause 
her  to  proceed  to  Gottenburgh,  in 
order  that  she  might  afterwards 
proceed  to  St.  Peterslmrgh,  and 
that  the  defendant  accepted  the 
retainer ;" — and  it  was  proved  at 
the  trial,  that  a  written  arrange- 
ment had  been  entered  into  be- 
tween the  plaintiff's  clerk  or 
agent,  and  the  defendant,  that 
the  ship  should  touch  at  Gotten- 
burgh,  to  know  the  state  of  things 
in  Russia 9  and  receive  instruc- 
tions:—  Held,  that  tliis  was  a 
fatal  variance,  as  the^  defendant 
had  not  undertaken  to  proceed 
to  St,  Petersburgh  absolutely, 
and  at  all  events.  Lopes  v.  De 
Tastet,  H.  60  G.  3.  and  1  G.  4. 

Page  266 

3.  In  assumpsit  on  a  gnarantie,  the 
declaration  stated,  that  the  de- 
fendants undertook  to  indemnify 
A.  from  holding  goods  in  his 
warehouse  on  their  behalf^  and 
delivering  the  same  up  to  them, 
when  requested  so  to  do.  On  the 
production  of  the  instrument,  it 
appeared,  that  the  defendants 
only  guaranteed  him  for  holding 
the  goods  in  his  warehouse  on 
their  behalf: — Held,  that  this 
was  no  variance,  as  it  must  be 
implied,  that  he  was  to  deliver 
them  up  to  the  defendants. 
Sampson  v.  Burton,  T,  1  G.  4. 
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VENDITIONI  EXPONAS. 

See  SUBBIFF,  1. 

VENDOR  AND  PUR- 
CHASER. 

See  AoENT,  2. 
Pleading,  6. 

WARDEN  OF  THE  FLEET. 
&e  Escape,  1. 

WARRANT. 

See  Constable,  1. 

Justice  of  Peace,  1. 

WARRANT  OF  ATTORNEY. 

See  Recovery,  4. 

1.  The  essoign  day  cannot  be  con- 
sidered as  a  day  within  the  Term, 
on  which  an  application  can  be 
made  to  enter  up  judgment  on  an 
old  warrant  of  attorney,  on  an 
affidavit  stating  the  party  to  be 
alive  on  that  day.  Anonymous, 
M.  60  G.  3.  Page  2 

WARRANTY. 

See  Assumpsit,  3. 
Insurance,  4. 

WASTE. 
See  Fixtures. 

WILL. 

^ee  Election. 

WINDMILL. 
See  Execution,  1. 

WITNESS. 

1.  A  witness  attending  a  trial  under 
a  subpana,  is  not  entitled  to  a 
compensation  for  his  loss  of  time, 
although  the  party  requiring  hii 


••    »., 


s 


I      • 


WMT  OF  BNTRT. 


^\ 


ZSwC 


PmMmi,  a' W  O.a.  nd  1 0.4. 

&  B!f  lSCfai.a  0.61.  1.44,  hii 
MMtod,  that  when  nd  MoftMi 
M  Ik  JEHf  JMte  Coaptiij^  or 
My  fttiwi »  ibdl  eonflMoee  nd 
■■■■•■ti  anj  Mtkni  at  law,  finr 

.  Iftlii  «■■■■  tat  ariaaa  ta  Arfto, 
MrfMl  any  odier  Mnon,  in  any 
rf  ill  tliSaity^g  Conrta  alfrcH- 
MaalVf.  aaab  CovCy  onaMilion^ 
■Hgraiirard  a  writ  of  aiawiiaiwf 
far  the  naaiiiiattmi  of  witneiaei 
^Jbmmt—BM,  that  a  defend- 
ant  aright  apply  for  aoeh  writ  aa 
IreD  aa  a  pbmliff.  Grilhrd  r. 
Afn^J7.tOG.S.andia4. 

81» 

$,  Ami  ndar  a  eommiision  imed 
ie  emarine  witneuea  abroad,  it  ia 
M  eUeetiett  that  a  deri^  to  the 
plaiBtV'a  attomejr  ia  appointed 
Me  of  the  Conuniaaionera,  nd 
aelllea  the  draft  of  the  depoai- 
tioa  of  one  of  the  ^aintUfa  wit- 
■aaaea.  Lopm  r.  jDa  Tui€i,  E. 
1  0. 4.  4M 

4»  Conunuiloationa  made  by  a  par- 
Iv  to  an  attorney  are  eonflden- 
ndp  aKhongfa  they  do  not  relate 
la  n  eanae  eziatiDg,  or  in  pro- 
|reaa»  at  the  tiaM  they  were 
■widat  Thereibre,  wliereanat- 
taraqr  waa  applied  to  by  a  fiib- 
flMr»  to  prepare  a  deed  by  whieh 
Ua  property  waa  to  be  aaaigned  to 
Ua  aoB,  and  who  aUted,  that  there 
no  eenaideration  for  the  aa- 
en  which  the  attorney 


wfcaad  ta  paopwre  it,  and  it  #aa 
aftanratda dnvwn  l»y  another: — 
Hdi,  Oat  andh  attorney  was 
prealndad  firoHa  giring  eridence 
of  tiiat  iwt,  in  an  aetion  hroogbt 

Sthe  mm,  in  wUflh  the  Talidity 
the  deed  wap  atteaiVted  to  be 
diapnted»  althoi^  he  waa  not 
earioyed  in  die  eanae.  Ormmaek 
T.Hmtkmit,E.lG.A.  Pmgt^l 
S.  In  trorer  by  the  aaaigneea  of  a 
banknipt,  for  gooda  alleged  to 
hare  bean  plaeed  in  thehanda  of 
Oia  dafendanta  for  aale,  by  the 
banhrapt,  before  hia  bankmptoy, 
and  on  nia  noeonnt;  and  the  de- 
fmdanta,  in  order  to  prore  that 
the  gooda  had  been  pledged  by 
Oe  banknq^  to  C.  and  Vo.  for 
the  repeyniant  of  money  ad- 
ranoed  to  him  thereon,  and  that 
the  defiMidanti  had  become  le- 
gally reaponaible  to  them  for  the 
■mney  to  be  prodnoed  by  the 
aale.  Qtmr$^  whether  a  partner 
in  the  honae  of  C  and  Co.  be  ad- 
miaaible  aa  a  witneaa  for  the  de- 
fendanta,  to  ahew  nnder  what 
cfaronanitances  the  advances  were 
made  by  that  house  to  the  bank- 
mptf    BuiU  r.  Swan,  T.  1  6. 4. 
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WRIT. 
8m  MxaNOM  BR,  l. 

PUADlNOy  1. 
PitACnCB,  1. 

WWT  OF  ElITRY. 
8m  Rbcovbet. 


XND  or  m  FOVnTH  TOLimB. 


8.  BnooXBi  Printer,  Patemostcr  Row,  Loodoo. 
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